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l i e n  mutter o r i g i n a t i n g  i n  1 9 8 4 ,  arid ( 2 )  a p e r i o d  of' c h i l d  support 

0- payment d e l i n q u e n c y  i n  1987 arid 988 ,  d u r i n g  P e t i t i o n e r ' s  f ' i n a l  

a l c o h o l  d i l e r n m a ,  which  t h e  B a r  1' n d s  o b . j e c t i o n a b l e ,  a l t h o u g h  which 

mat ter  w a s  n e v e r  pursued f o r  contempt  by a n  e x - w i f e ,  who had no 

c o m p l a i n t  t , hen ,  n o r  now. 

Pe t ,  i t ,  I u t ~ c ' r  p roposed  t h a t  Lhe Referee r e t a i n  r u l  i r ig  f o r  a 

r easonakz l  (x l > c r . i o t l  o f  t i m e  f o r  r t ~ s o f u t ~ i o n  o f  t h e  I R S  n i a t t e r ,  a 

riiatter t h a t  vamc' t o  r*ise  o n l y  w t b e k s  b e ~ f o i . ~ ~  t h e  1 ' inc t l  h e a r i n g  t,o Bar 

c o u n s e l  and t h e  I)c. L i t i o n e r  as w ~ l l  . Con t, ra ry  L o  agr.eenients; reached 

on t h e  r e c - u r d  a t  t.lie f i r ra l  tiear I I I ~ ,  the  Iief'erce kiss t i  1 y tlrit,ered tlie 

I ' roposed ~ 2 V ~ J o I - t  I- l i b m i  ttcd by  Rar c o u n s c ~  o n  December.  2 7 ,  1 9 9 0  

d e n y i n g  re I I I . ; ~  ; P t . e i n c I i t  , eoni, t*nrby t o  st a1,t.d t i g r t + c ~ m e n t s  o n  r e c o r d  t o  

a l l o w  i ' e t , i t i o n c > r  i n  t , h i s  a - c t j q n  Lo i n v e s t i g a t e  a n d  r e s o l v e  h j s  
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----- T H E  L A W  A N D  A R G U M E N T  ----- 

CASE LAW ARGUED, TENDERED, AND RELIED UPON 
BY THE FLORIDA BAR IS INAPPLICABLE TO THIS 
PETITIONER'S CAUSE. 

The law offered by the Bar warrants distinction, and is 

totally irrelevant factually to this petitioner's case. 

Beginning with The Florida Bar Re: Peter M. Lopez, 545  So.2d 

835 (Fla. 1989), hereafter referred to as Lopez, The present 

fitness issue with Lopez centered on a "pattern and lifestyle" of 

conduct that the court found "extremely damning", casting overall 

doubt of ever achieving rehabilitation. That Petitioner for 

reinstatement not only failed to file corporate and personal tax 

returns, but was discovered guilty of misdoings of an ethical 

nature, dating back to his initial application to practice, and 

m thereafter, (1) conviction of 22 felonies in federal district 

court, (2) extortion, (3) hiring gunmen to threaten accountants, 

( 4 )  writing 199 bad checks, (5) attempting to transfer the blame to 

others, ( 6 )  remarked by the court that he should have been 

disbarred rather than granted reinstatement from a prior suspension 

instance in the recent past. (see pp.835-837). 

Accordingly, that court rightfully concluded that a petition 

for reinstatement there was "absurd". But to relate those 

circumstances to your present Petitioner is equally "absurd", In 

Lopez, a failure to file tax returns pales in insignificance to his 

other "high crimes and misdaemeanors" which obviously disturbed the 

court into the vigorous denial of reinstatement in that "extremely 

damning" situation, raising serious doubt of his "fundamental .- 
I 

. honesty". 

- &- 



To the contrary, your Petitioner's f ilure to file in ye 

when he had no income, or years when his income was less than e. 
rs 

the 

$5100 gross required by law for a filing, cannot be considered 

"extremely damning", nor can it be argued that there was any 

"failure to disclose" in the Petition for Reinstatement. (see 

Record Dec, 20, 90 hrg., and see Petition, p.4,where figures for 

years during suspension were properly provided for as called for 

namely: 1987 - $360; 1988 - $2245; 1989 - $7729.17, for which 
filing was made). 

Accordingly, your petitioner is not a Lor>ez. Obviously in the 

Lopez case, the court was concerned with a "pattern of overall 

dishonesty", and failure to file tax returns was the least of his 

problems. Here, the record reflects nothing but excellent 

reputation, professionally and personally of this Petitioner both 

by long history before his alcohol abuse, and most assuredly after 

his recovery and rehabilitation. (see testimony of Record from 

witnesses Knight, Beamer, Kilby, and Hagen). 

0 

Petitioner knows of no case nor instance where an attorney has 

been suspended or otherwise disciplined for failure to file a tax 

return, except in a matter of tax evasion, which is no where 

suggested in Petitioner's cause. 

Accordingly, the Lopez case bears no weight nor pursuasion to 

Petitioner's facts herein and is irrelavant but for the general 

principle of law that in "extremely damning" cases, a court may 

consider pre-suspension conduct. Again, Petitioner's record 

reveils nothing of the sort, but only exemplimentary conduct but 

for his temporary disorder of alcohol abuse, and from which the 

record amply and affirmatively demonstrates, is now no problem. @ 
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accepted AS ,just, a n o t h e r  g r a d u a t e  student,, o n c e  Iiis g r a d e s  c a m e  i n  

o n  par wit .h  t.hcm, and better than m o s t ,  h i s  f i r * s t >  t . w o  semesters.  

S e e  R e c o r d  o f  D e c .  2 0 , ' 9 0  h r g .  ,pp.8-12, and p .  4% where i n t e r  ~~-1-i:i.: 

A :  " I t  W H S  rz week-long t h i n g  t h a t  T g o t  a s c h o l a r s h i p  
t.o g o  t o .  That bas the o n l y  w a y  1 co111d go . "  

6,: " D i d  y o i i  g e t  apy crr.ciit t h r o u g h  the  school  , d i d  
you g e t  ,anv apademic: ercc-i~ t t o w a r d s  y o u r  d ~ g r e e ? "  

-9 - 



D e s p i t e  t l i i . . ;  t r u t , h ,  I3ar coiirisel v i g o r i o u s l y  a s s e r t , e d  that  

P e t i t i o n e r  l i e d  i n  search at‘ p e c u n i a r y  g a i n ,  a s  d i d  JJ&JQ. ‘Iht. C i l S t ’  

a n d  t h e  aI*gumc>rit, sk~oi i ld  be t l i s m i s s e t l  s i i m i n a r i a l l y .  This  P f > t , i t  i u n t r  0 

counsel’s s u h m i  s io r i  and persuas ion  b e f o r e  tlie Referee w a s  e r r o r .  

r e i n s t a t e d .  ( s e e  I-kcord o f  i n v e s t i g a t o r s ’ ?  responses at, D e c ; .  2 0 ,  ’ 9 0  

a t  p p .  5 2 - 5 3  1 ,  i n c l u d i n g  t h e  response t o  Refclree’s r j u e s t i o n :  

Referee :  ”Did  you La1 k t o a n y b o d y ,  d i d  y o u  
i n t e rv i ew anybody w h o  t h o u g h t  t h a t  
hc wus riot r c - l i ~ ~ b  i 1 i I , i i t  e t l  ~ i r i t i  s h o u  1 t i  

n o t  be readmit t,ed to t h t .  ESar?“ 

-10 -’ 



P e t i t i o n e r  is H competent  a t t o r n e y  f ' u l l v  capable of r e s u m i n g  

0 prac t i ce .  ( s e e  t e s t i m o n y  of  ~ z i r  i n v e s t i g a t , o r  a t  i i rg .  Dec, 2 0 , ' 9 0 ,  

p p .  5 2 , 5 3 1 .  

I n  The_.-k'lo_r.i,d_~~, Bar X r  i - l t t~ - I_ng l  i s ,  4 7 1  S o . 2 d  38 ( F l a .  1 9 8 5 3 ,  t ~ I C >  

c h a r a c t e r - a n d -  fi trisss r e y t i i r e m e n t  as w e 1  1 as Lhe p r o f e s s i o n a l  

competency requirement, was most, p r o p e r 1  y i l d t l r e s s e d  as follows: 

" I n  T~QISO-I! a n d  Dqwsor i  r * c > f e r . c b n c " e  w a s  made 
to " r e p u t a t  ion'' f o r  prof'c.ssiona1 ab i i  i I,y as o n e  
of  t h e  c r i t e r l u  for r e i n s t a t e m e n t , .  When t h e  period 
of  s i r s p e n s i o n  i s  ably a few m o n t h s  to a f e w  years 
i n  d l i r a t i o n ,  c o n t i n u e d  professior i : i l  a b i l  Lt y c a n  
be s h o w n  by c o m p e t e n t  t esl, i mony showing a r c > p u t a t i o n  
f o r  p r o f e s s i o n a l  ability. " 

- at p .  4 1 .  

F i i r t h c a r ,  i r )  J r ~ g l . ~ s ,  t h e  cour t  h e l d  t h a t  e v e n  a " s h o o t i n g  

i n c i d e n t , " ,  a n d  s i i b s e q r i e n t  c o p v i c s t i o n ,  s h o u l t l  n o t  [ i r e c  l u t i e  A f j n d i n g  

- I I -  



More i n p o r t a n t l y ,  THESE TWO WlTNESSES WERE THS "COMPLAINING 

sr- m" LEADIrJQ TO THJS PETITIONER'S SUSPENSION IN 1 9 8 7 .  Por 

those  k n o w l e d g e a b l e  experts t o  t e s t i f y  N O 2  s o  f a v o r a b l y  i n  

Petitioner's bah@,)f qhqqlq ctirry the u t m o s t  i n f l u e n c e  of  

Petitioner's writ; w - 0  resume prac t ice  a t  t h i s  t i m e ,  while 

r e m a i n i n g  undeg. their m o n i t o r i n g  a n d  reporting systcrn.(see Record 

of h r g .  O c t  1 9 , 9 0 ) ,  

I 

Your P e t i p i p r i e r  h e r o i p  hqs  never hawked a b o u t  a b o u t  h i s  wares 

i n  t h e  s treet8  efl a ".lawyer" f o r  i n f l u e n c e  o r  g a i n  d u r i n g  hi.- 

s u s p e n s i o n ,  but. kor t h e  sole isoJa.t;ed e x c e p t i o n  o f  w r i t i n g  A l e t t e r  

t o  a c o u n t y  C O U ~ ~ ,  ,jqd#e i n  6 anall. clairas matter  t h a t  h i s  b r o t h e r  

had  f i l e d  w i t h n u t  B lpwysr, asking for c a p t i n u a n c e  o f f  A motion  

d o c k e t  becaitsa The prqtber was noj, able t o  t t t t e p d ,  and c o u l d n ' t  

r e a c h  agreemept y(rit;p his opp~sition p e r s o n a l l y .  

record shows no prsducjice La $ha brnpber'a f t r lversc i ry  i n  h a v i n g  t h e  

m o t i o n  matter cont;jp\red apd rese t ,  (spp  c$eposi t ioy~ of  w i t n e s s  

Edwards ,  submi t t R c 4  by Bar cayrise1 1 ,  Bar c o u n s e l  c l  a i m s  t h i s  

i s o l a t e d  famiJy pa t t e r  t o  be n grievjous i n f r a c t i o n  w a r r a n t i n g  

d e n i a l  of  rejnetnt,smspt, d e p p i t e :  arid c o p t r a r y  to t h e  overwhelming 

t e s t i m o n y  of l'pl itipper'p w ~ ~ i ~ e ~ s e s  as t o  his good charac te r  ( s e e  

record t,est,imoi)y of pi t p e s s s g  Knigh t , ,  Elearner, K i l b y ,  and Hagen,  h r q  

O c r .  1 9 ,  ' Y g ) ,  FpF$herpore, d e s p i t e  t h e  c o n c l u s i o n s  of  t h e  B a r ' s  

own i n v e s t i g n t a y  that he found no ope wpo t ,hougbt  P e t i t i o n e r  s h o u l d  

n e k . 2 ~ -  rei_natq&$d ( s e e  R R C O ~ ~ ~  ' b r g ,  pec, 20, 'Y O ,  p .  5 2  1 .  

Although t h e  
2 .  * 

1 t 

1 

i 

. I  

Howevep, petitioner has shown afnpje  yemorse for this s o l e  

appearance arj, fig @b$+ve prgct;+cing a t t o r n e y  for h i s  b r o t h e r  i n  
i j  



Other en 

I1 . .  
was, 

I1 * .  

-8  "ened jurisdic ions have dealt with cases 

similiar to your Petitioner here. In In the Matter of James J. 

Woods, 542 N.Y.S.2d 797 (1989), the Supreme Court of New York, in 

addressing a petition of a successfully recovering alcoholic, 

ordered termination of suspension after nine months of demonstrated 

rehabilitation and state Bar lawyer alcoholism committee 

supervision following in-patient treatment and follow-up care 

identical to what this Petitioner has successfully undergone. 

There the court noted, again identical to Petitioner's case here, 

. his misconduct was not substantial and 
in fact, caused by his alcoholism," 

. he had successfully completed an in-patient 
alco__olism rehabilitation program and was still 
involved in the 15 week aftercare program . . . I1 

. . . and active involvement in Alcoholics Anonymous . . 

. . . had successfuly completed his rehabilitation 
program, that he had maintained sobriety, and 
that he was physically and mentally fit to resume 
the practice of law." 

p. 798. 
The Court concluded: 

"We also observe that most of the misconduct 
which resulted in respondent's suspension occurred 
several years ago and did not involve moral turpitude 
or misappropriation of funds. Finally, we note that 
respondent has already served nine months of his one- 
year suspension . . ." 

p. 798. 

Therein, the suspension was terminated and reinstatement ordered. 

Petitioner's case here should warrant a similiar conclusion, given 

the undully period of over two years he has suffered under 

suspension, especially given the overwhelming supportive, positive 

and affirmative testimony in his behalf. (see Record testimony of 

witnesses Knight, Beamer, Kilby, and Hagan, hrg. Oct, 19, '90). 

- 13- 



The Supreme Court of Minnesota, in In the Matter of DISCIPLINE 

0 OF Robert J. LEALI, 320 N.W. 413 (Minn. 1982), in dealing with an 

attorney discipline case over an apparent alcohol recovery instant, 

where like Petitioner here, suffered "as a result of financial and 

domestic problems which adversely affected his performance". p. 414 

That Court prescribed a proper litany of requirements for such an 

attorney's reinstatement, being a showing of: 

"(1) that he has remained abstinent during the 
year prior to his petition; ( 2 )  that he continues 
in an appropriate program to a prevent relapse 
of his chemical dependency problem; (3) that he 
meets all of the continuing legal education and 
registration requirements prescribed by the Court; 
(4) that he has repaid any debts he owed former 
clients or otherwise made arrangements satisfactory 
to such clients; (5) that since his suspension he 
has been guilty of no personal misconduct or 
impropriety which would reflect adversely on his 
professional performance if reinstated." p. 414. 

Your Petitioner herein has complied precisely with these demands. 

In Re Conduct of Paauwe, 298 Or 215, 691 P2d 97 (1984), an 

attorney who was suspended for 63 days would be placed thereafter 

on three-year probation requiring that he refrain entirely from 

using alcohol, continue in an alcohol rehabilitation program, and 

permit bar association to monitor such compliance; attorney would 

be subject to summary suspension for violating these conditions. 

Your Petitioner herein has complied precisely with these demands. 

In Re Application for Discipline of Kroening, 397 N.W. 335 

(Minn 1986), an attorney who was on probation and failed, inter 

alia, to abstain from alcohol, as was the case of the Petitioner 

herein, the Court mandated only six months monitored suspension. 

These cases aptly illustrate the manner other courts have 

addressed an alcoholic attorney whose problem is now resolved. 



In Re Schunk, 550 NYS 2d 708 (1987), a New York court dealt 

with an attorney whose misconduct was admittedly the result of 

alcoholism, and after rehabilitation, petitioned for 

reinstatement. There, after noting that where the misconduct was 

insubstantial (neglecting two client matters), did not involve 

moral turpitude, or misappropriation of funds, and further noted 

his completion of professional care and his actice participation in 

Alcoholics Anonymous, the court held an 18 month supervised 

suspendion appropriate. Much is your Petitioner here’s scenario - 
insubstantial misconduct, no misappropriation of funds, no moral 

turpitude; together with exemplary personal and professional 

demeanor and conduct both before and after his temporary alcohol 

abuse, and all obviously alcohol related incidents when his 

judgment was rightfully in question, all isolated instances in an 

otherwise exemplary record. 

Similiarly, another court has recently dealt with a case close 

to you Petitioner’s, in Re Application for Discipline of KroeninR, 

397 N.W. 2d 335 (Minn. 1986). There an attorney violated his 

probation by failing to abstain from alcohol, resultion in 

suspension. After demonstrated subsequent rehabilitation, the 

court found a six months supervised suspension to be in order. 

These facts parallel Petitioner’s plight precisely, except for his 

much longer demonstrated period of demonstrated abstinance and 

otherwise overall fitness. 

Where an attorney had been suspended from the practice of law 

because of his neglect of legal matters entrusted to him, which 

neglect was found to have been caused Principallvbs his excessive 

- 15- 



use of intoxicating beverages, the court in Re Johnson, 608 P2d 

1011 (Kan. 1979), ordered that the attorney be reinstated to 

practice where the evidence showed that he had been cured of his 

drinking problem and had totally abstained from the use of 

intixicating beverages for "several months"! That court mandated 

that should he relapse back into drinking, he would be further 

disciplined without further order of the court. Your Petitioner 

herein has proposed similiar treatment, rather than the prolonging 

of his suspension, now over three years, and after over two years 

of Bar supervised monitoring of his rehabilitation. 

@ 

In Re Corbett, 4 5 0  NYS 2d 802 (NY 1982), where an attorney was 

charged with neglect and failure to render services for which he 

was retained, misappropriation of funds, and similiar infractions, 

the court found an 18 month supervision of his practice appropriate 

and ''more severe sanctions not warranted", since it was determined 

that the attorney suffered from the disease of alcoholism which was 

"the fountainhead of his misconduct" which would not otherwise have 

occurred; that he had become active in A . A .  and was successfully 

recovering, no misappropriation of funds or moral turpitude charges 

against him, etc. He wasn't even visited with suspension, but 

rather supervised monitoring of his practice by the bar 

association's committee on alcoholism. Your Petitioner here has 

been well monitored while under suspension, and the monitors have 

spoken nothing but well in his behalf. Indeed, no one of record or 

otherwise has suggested anything but Petitioner is "presently fit", 

These enlightened courts recognize all too well what everyone 

knows which is that alcohol may make liars of the truthful, knaves 

of the honest, ruffians of the gentle,and traitors of the faithful. 0 
- \ d -  



AN--&LEGEU C l V l L  '1'4X- LlABLl~I_ '_1 'L_VE'  THI_S .4T'I'OIZNEY 
SHUyLQ-.&Q'_ _OPE:ICA'l'E A S  E V  l.&ENCk!! _OF OVERALL WNE'I TNESS 
AN12 I>F:N_Y IilM @k;INSTA'KEMENT. 

( 1 )  The f i g t i r e s  argued by  T h e  B a r  art?. a g r o s s  e x a g g e r a t i o n  

beyond t h e  t ru t t i  o f  a n y  c i v i l  " l i e n "  owed b y  P e t i t j o n e r ,  i n  t h a t  

t h e y  are almost ,  a l l  r e p r e s e n t a t i v e  o f  " c i v i l  p e n a l t i e s  and i n t e r e s t  

a g a i n s t  a b a n k r u p t " ,  and u p e n f o r c e a b l e  ant1 r i n c o l l e c t a b l e  s i n c e  h i s  

f i l i n g  f o r  b a n k r u p t c y  i n  F e b r u a r y  o f  1 9 8 5 .  I t  i s  a w c . 1 1  s e t t l e d  

p r i n c i p l e  o f  Amei.icari b a n k r u p t c y  l a w  that. i n  C A H P S  o f  o r d i n a r y  

b a n k r u p t c y ,  the f i ccumula t ion  o f  i n t e r e s t  a n d  p e n a l t i e s  i s  suspendec? 

as o f  t h e  da1,e [lie l 'ct,it ,iori f o r  bankru1,tc.y i s  f i l e d  ( F e b .  ' 8 5 ) .  

S e x t o n  -. v .  Q r e y f u s ,  219  U.S.  3 3 9 ,  5 5  1, ed 24l1, 31 S Ct, 5 2 6 .  T h a t  

r u l e ,  g rounded  i n  b j  st,ori  c a l  c o n s i d e r a L i n t i s  o f  e q u i  t.y a n d  

a d m i n i s t r a t i v e  c o q v e n i e n c e ,  w a s  s p e c i f i c a l l y  made a p p l i c a b l e  t o  t h e  

uccuniiilrit i or1 c) I' i n t , e i * e s t  ; m d  pcncr 1 1, ies for. Lrtx(>s i I I  N e w  York v 

( 2  

l i e n  p r  

c 011 11 sf3 .l 

The 1 ) e t i t i o n e r  had no i i o t i c e  or knowledge of' any  a l l e g e d  

or t o  h i s  h e a r i n g ,  u n t i l  b e i n g  s u p p l i e d  a l e t t e r  from B a r  

which 'was i n  no w a y  i n f o r m a t i v c  o f  a n y  " l i e n " ,  but, o n l y  

s u p p l i e d  hearsi4y i n f o r m a t i o n  a1 l e g i n g  t h a t  P e t i t i o n e r  "owed" 

c e r t a i n  s u m s ,  Whereupon, l'et i t io r ie r ,  t h r o u g h  h i s  own e f f o r t s ,  
I 

o b t a i n e d  a document  f rom t h e  112s showing a n  accessment ,  of $ 2 4 8 2 . 7 3  

on  December : I ] ,  ' 8 3 ,  q g a i n s t  his d i s s o l v e d  P . A .  i n  1 9 8 5 .  

( 3 1 F u r t h e r m o r e ,  t h e  ~&I.J.!J~,~ o f  l i m i t a t i o n s  h a s  e x p i r e d  on 

a n y  t a x  l i a b i l i t y  of  t h i s  P e i i l ~ o r i e r  (C.R.C. S e c .  6 : 3 2 2 ) ,  given t h e  

f a c t  t h a t  not ,  o n l y  was no n o t i c e  o f  a claim e v e r  p r e s e n t e d ,  no s ~ i i t  0. 
- 17- 



nor c o l l e c t - i o n  c i ' fo r t .  was eve r  rn.2tle w i  1 , h i r i  t ht? s L a t u t o r y  p e r i o d ,  

r e h a b i l i t a t i o n ,  i ~ i  t i g a t i n g  ft ict ,ors,  arid p r e s e n t  f j  tness a b o u n d s  i n  

his b e h a l f .  

once a l i e n  rnat,I,er w a s  suggested (1)ec. ' 9 0  h r g .  ) ,  t o  request, and 

s e c u r e  a cert. j f i c a t c .  of  release pI i r suan t ,  to 1 . R . C .  regulations, 

S e c .  6 3 2 5  ( a )  f f 1 ,  which mandates i s s u a n c e  of a r e l ease ,  w h i c h  would 

serve as ext iqguishmtAnt  of  the  1 i en  m a t t e r .  

c a u s e  o r  u n d u e  tliit'dsflip to t h c .  t a s  p a y e r c  o f  u p  t o  %_en y e a r s .  ( s e e  

( 6 )  F i n ; t {  L y ,  i t  s h o u l d  be noted Lhat at no t i m e  has the II3S 

so much LIS soygf.11 8 < . J v i l  ~ u n r n o n s  a g a i n s t  this P e t i t i o n e r ,  much 

Less i n u t  i t u t  e c i  any c rims n a l  process, and  t h a t  is because, i t  is 

s u b m i t t e d ,  no c 01 lect , j  hie o r  r e c o v c x r y  p o s s i b i l  i t i e s  lie, t o  w h c > r e  

Pe t i  t , i o n e r  shoLiJcJ h a v c  been  g r a n t e d  tli schnrgc prLor_ t,o his hearing 

f o r  r Q i n s t a t e r n e n  t on UP(.. 2 0 ,  ' 9 0 ,  U ~ O ~ A  i*c.quest, j f he had kn:>wii 

- 1 8 -  



a g a i n s t  a ba r ik rup l , ,  i i i q u i r i  es  i n t o  f i n a n c i a l  c o n d i t i o n ,  o f f e r s  of 

compromise, a n d  e v e n  t h e  p o s s i b i l i t y  o f  a c o l l a t e r 2 l  a g r e e m e n t  t h a t  

t h e  P e t i t i o n e r  m i g h t  make w i t h  t,hem p e r m i t t i n g  p a y m e n t  o v e r  a 

p e r i o d  of time u n d e r  I . H . C .  S e c - .  3 0 1  . 7 1 2 2 - 1 ( d ) ( 3 ) ,  f r o m  f u t . u r e  

i n c o m e  r i l ' t e r  r * e i r i s t , a t e m e n t  t o  p r a c t i c e .  i n d e e d ,  t h i s  P e t i t , i o n e r  i s  

w i t h o u t  asseLs a1 C o g e L h e r ,  w h i c h  t h e  IRS h a s  o b v i o u s l y  c o n c l u d e d ,  

a n d  c a n n o t  res i topg i n  an,; f a s h i o n  ilnt,i 1 h e  is a b l e  t o  r e s u m e  

p r a c t i c e .  T o  dr.riy h i u t  r e i n s t  a t  c t m e n t ,  becarise o f  his " f a i l u r e  t o  

make more m o n c y  w h i l e  susIwiidcd, i s  b a s i c a l l y  d e n y i n 2  h im 

" r e i n s t a t e m e n t  i:oy:c-vt:l." . 

In t h i s  Pet.jI,iarler's case ,  n o  c r e d i  k o r s  n o r  t h e  p u b l i c  are 

b e i n g  d i s t u r h d  L)y t } l j > ,  a l l e g e d  t a x  d c t ' i ( . i ~ t l i . y  that i s  soLuab.Lc t2y 

a n d  b e t w e e n  t t r c .  taxpayer .  a r i d  t h e  111s a n d  I S  b e i n g  a t t e n d e d  t o  

p r e s e n t l y .  11, shoird(1 t 1 i e r p f o i . e  n o t  impedr  his r e i n s t a t e m e n t .  

I n  t h i s  c a se ,  1 2 n  18s enf 'o rcemctn t  m e c h a n i s m s  what  s o e v e r  w e r e  e v e r  



w i t h  a t a x p a y e r  s h o u l d  n o t  b a r  r e i n s t a t e m e n t .  

( 8 )  I n  P e t i t i o n e r ' s  case, t h e  I R S  h a s  no r e a s o n  t o  b e l i e v e  

t ,ha t  d e l a y  will j e o p a r d i z e  t h e  c o l l e c t i o n  o f  any  d e f i c i e n c y ,  s h o u l d  

i t  l i e .  L i k c w i s c ,  T h e  F l o r i d a  B a r  s h o u l d  n o t  ra i se  o b j e c t i o n  t o  

t h i s  P e t i t i o n e r ' s  r e i n s t a t e m e n t  t o  earxi a l i v i n g  a t  t h i s  t ime, 

g i v e n  t h e  overwhelming u n c o n t r a d i c t e d  p roof  o f  r e h a b i l i t a 1 , i o n  from 

an alcohol abuse problem i n  years  pas t . ,  t o g e t h e r  w i t h  t h e  s h o w j n g  

o f  a d m i r a b l e  p e r f o r m a n c e  f o r  many y e a r s  b e f o r e  t h e  a l c o h o l  e p i s o d e .  

( S e e  Record  o f  hrg. Dec. 20,'90, pp .  1317,118; see R e f e r e e ' s  Report , ,  

P *  4 ) .  

( 9 )  The d u r a t i o n  o f  a f e d e r a l  t a x  l i e n  i s  l i m i t e d .  G e n e r a l l y ,  

i t  c o n t  i r i u e s  u n t i l  t h e  tJax or a ,judgment a r i s i n g  o u t  o f  si ich 

l i a b i l i t y  i s  p a i d  o r  becomes 1xnenforcc~aG1e d u e  t o  l a p s e  of' t i m e .  

T h e  p e r i o d  of' l i m j l . a t , i o r i s  f o r  r .01  It>ct,iori of' a Lax Linlni l i t y  a f t e r  

a n y  l i e n  and 1-tierefore it, i s  i n v a l i d  and u n e n f o r c ~ e a b l  e .  

" b .  '1'axpayc.r Ri.giit,s. A t,c\xpayer is e n t , i t l e d  t o  
c e r t a i n  v ~ r y  L i p i t e d  r i g h t s  and r e m e d i e s  w i t h  
rc>spec : t .  t o  f e d e r a l  t a x  l i e n s .  F i r s t ,  t t l t  1 R S  
m u s t  s e r v e  t h e  p e r s o n  i t  b e l i e v e s  t o  be l i ab l e  
w i t h  a n o t i c e  of' t h e  a c c e s s m e n t  and a demand 
f o r  payrpent, b e f o r e  a f e d e r a l  t a x  l i e n  c a n  ar3se.l' 

-- " A  Su r v e  Y o L F e  d e  r al- Tax C-o 11 e_c t i  o_n-_PYc_c edurx L 
R i  h t  s a ~ d .  _ R e  med i e s_ of T_a_x_paxt r-s-a_nd-the 
-_- I n t e r n a l  - Revenue_-Se-rvice",  3 A l a s k a  1,. R e v .  
2 6 9 ,  pp.  2 7 4 ' , 2 7 5 .  

I n  t h i s  P e t i t i o n e r ' s  c a u s e ,  t h e r e  has b e e n  no s u c h  showing and  

t h e  Referee e r r ed  i n  e n t e r t @ i n i n g  t h e  documents  t e n d e r e d  by  t h e  

B a r ,  o v e r  o b j e c t i o n .  

S e c o n d l y ,  t.tiert: i s  no  b a s i s  o r  foundat>ion  f o r  t h e  f i g u r e s  

i m p r o p e r .  

-zs- 



Pet ,  

4 1 3  

h e r e i n .  T h e r . ~ .  t-ho c o u r t  acldi-r.ssr.tl 1 he c o r e  I s s u c  n f  one s e e k i n g  

t r e a t m e n t  arid r e c o v e r y  f r o m  

in h i s  f a v o r  f r o m  a t t o r n e y s  

h i m ,  an t i  i tn  o \ . e ra l  1 c o n c l r i s  

:tlcollol abtlse, a f t e r  p o s i t d i v e  t e s t i m o n y  

who W C J U ~ ~  have no  hesitancy i n  h i r i n g  





- 
In Re Application of Satterlee, 296 N.W.2d 362 (Minn. 1973), a 

court addressed specifically a perdicament close, if not identical, 

,- 

# 

to Petitioner's herein. There an attorney was suspended 

indefinitely "due to misconduct which resulted from the fact that 

he was unable to control his drinking problem". That court 

specifically referenced "delinquencies in payment of his state and 

federal taxes '0 and found it no bar to reinstatement upon a 

showing that he had "his drinking problem under control". That 

court further noted that the administrative director who commenced 

the disciplinary proceeding had stated that the individual in 

question was a competent lawyer when he was not drinking. There, 

reinstatement was found to be appropriate despite civil tax matters 

in the past that went unattended to due to a Petitioner's drinking 

problem. Obviously that court felt that a good lawyer, competent 

when sober, was capable of resolving those civil issues AFTER 

n 
,--. 

* I 0  

reinstatement. 

This case further parallels your Petitioner's here in that in 

his case as well, the original complaining witnesses (Kilby and 

Hagan) testified so enthusiastically in his favor at the hearing. 

(see Record hrg. Oct. 19,'90). Accordingly, this Petitioner should 

be reinstated despite alleged "delinquincies" in payment of taxes. 

All the evidence points to the conclusion that Petitioner's 

alcoholism is and will continue to be arrested, and further, he 

eagerly pursues his present recovery and monitoring program with 

local lawyers as monitors to The Florida Bar, to where neither the 

n profession nor the public will be at peril. Surely, a civil tax 
\ 

* dispute over questionable dollar figures should not warrant denial 
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Reinstatement of a suspended attorney was ordered by the Court 

in Re Liveses, 615 P2d 1294 (1980), on the basis of a showing by 

the petitioning attorney that he had sought treatment and no longer 

suffered from the alcoholism which had been the primary cause of 

the misconduct for which he was suspended. The petitioner had been 

suspended for failing to process several cases and then 

misrepresenting that he had, to a client and Bar authorities, that 

they had been attended to satisfactorily. Following his 

suspension, he had sought professional treatment, and the evidence 

showed that he had made a remarkable recovery, having abstained 

from drinking for more than 2 years and showed no signs of 

returning to his former habits and that alcohol was no longer a 

problem for him. He was supported from both professional and non- 

professional persons, all attesting to the petitioner’s dramatic 

0 

physical and mental improvement and to the fact that he had 

overcome the weaknesses that had produced his earlier difficulties. 

This case likens exactly to your Petitioner herein, where over 

2 years of demonstrated sobriety under Bar monitoring should serve 

as ample evidence satisfying any burden of present fitness. At 

Petitioner’s hearing Oct. 19,’90, his live witnesses swore to his 

remarkable, extradinary and miraculous recovery (see Record of hrg. 

Oct. 19,’90), Accordingly he deserves immediate reinstatement. 

Another Supreme Court followed this same reasoning where an 

attorney was shown to have been rehabilitated and to no longer 

suffer from an addiction to alcohol. That Court explained at 

length, after noting the attorney’s sincere, frank and truthful 

acknowledgement of his problem, and dealing with it accordingly, 

and in recommending his reinstatement: 



"Explaining that the major consideration in 
reinstatement proceedings is whether the 
petitioner has affirmatively shown that he has 
overcome those weaknesses which produced his 
earlier conduct." Re Johnson, 597 P2d 113 (1979). 

In this Johnson case above, the Court pointed out that the 

Washington State Bar Association's Task Force on Alcoholism had 

spearheaded a drive to help local bar associations establish their 

own fitness committees to aid members in dealing with alcohol 

related problems. The Court further noted that while alcohol abuse 

cannot generally be considered an excuse for misconduct, 

alcohol-related problems MAY BE REGARDED AS MITIGATING 

CIRCUMSTANCES in deciding on an appropriate disciplinary action. 

It is submitted that Petitioner's case, given its facts and proof, 

deserves mitigation consideration. 

Your Petitioner here has shown to have lived a life of 

sobriety and industry during the period of over 2 years post 

suspension, and deserves reinstatement. His misgivings in the past 

were clearly alcohol related, his rehabilitation clearly shown, and 

his burden of showing present fitness is well proven. 

Florida courts have followed in allowing reinstatement upon 

similiar showings of overcoming alcohol abuse, as the Petitioner 

herein has shown. In The Florida Bar V. Blalock, 325 So.2d 401 

(Fla.1976), where the record demonstrated that an attorney's 

conduct was directly connected with his disease of alcoholism 

which had also led to financial, marital, and professional 

problems, but where the Court found that prior to his dependency on 

alcohol, his personal and professional conduct was ethical, 

competent, and responsible, that upon a showing of abstinence as a 

condition, he should be reinstated. Ergo, should Petitioner here. 0 



The Florida Bar v. Larkin, 420 So2d 1080 (Fla. 1982), closely 

followed Blalock, supra, and carefully calls to attention the 

overriding considerations that most nearly support this 
il) 

Petitioner's reinstatement request. There the court noted clearly 

from the facts in a reinstatement request that: 

(1 )  the attorney's professional misconduct 
stemmed totally from his drinking problem; 
(2) in cases where alcoholism was the underlying 
cause of the improper behavior and the attorney 
is willing to co-operate in seeking alcoholism 
rehabilitation; 
( 3 )  where it appeared that an attorney was 
restored as a fully contributing member of the legal 
profession; 
(4) he could merely prove that he had been rehabilitated 
from his alcoholism; 

Then he was eligible for reinstatement. Larkin was afforded a mire 

91 days rehabilitation period, whereas given the same test, your 

Petitioner has undergone over two years of Bar scrutiny, only to 

have the Florida Bar fail to produce anything but opinion in his 

favor as to present fitness. 

This Petitioner's misconduct "stemmed totally" from his 

drinking problem. Given his proven track record under very mindful 

scrutiny of Bar monitors, his regular adherence to all mandates 

prescribed by them for over two years, his continuous and ongoing 

participation with Alocoholics Anonymous, his never missing a 

meeting of thw Lawyers Recovery Group, his sincere attention to 

responsibilities during his sobriety of over two years, it is 

submitted he is entitled to immediate reinstatement on probationary 

terms. This most substantial period of rehabilitation and recovery 

should satisfy this Court as being demonstrative of any argument of 

Bar counsel to the contrary, or Referee's finding recommending a 

0 Denying of Reinstatement over lesser matters. 
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THE ADMISSION INTO EVIDENCE OF THE CERTAIN PAPERS 
ALLEGED AS "LIENS",OVER OBJECTION, WAS ERROR 

Referee entertained papers tendered by Bar counsel, knowingly 

without foundation, when proffered to the court. From the record, 
a 

it is patently clear that neither Bar counsel nor the Referee, much 

less the Petitioner, knew the meaning of these hastily produced 

undisclosed papers, and hence Petitioner's sound objection. When 

questioned by the Referee, Bar counsel admitted: 
Bar counsel to Referee: 

"And if I might, y o u r  Honor, I tried to get 
M r s .  Smith down here. I attempted to depose her." . , . . . . . . . . . . . .(hrg. Dec. 20, ' 9 0 ,  p. 4) _ _ - - _ - _ _ _ _ _ - - - - - - _ _ - - - - - - - - - - - - - - -  

Referee to Bar counsel: 
"We still don't know what is happening with this tax 
business. I don't think I'm in any better position now 
than I was the last time we had a hearing and I put it 
off to get some more information, and you haven't given 
me anymore information," 

Ms. Amidon : "1'11 make a deal with you, Your Honor. If you 
will issue a subpoena for the director of the IRS .. . ." 
(hrg. Dec. 20, ' 90 ,  pp.65-66). 

Obviously the objectionable alleged figures were without legal 

foundation, and their admission into evidence, over objection, was 
0 

error. Clearly none of the parties knew what they were all about, 

and needed more time, as Petitioner requested, and at the time, 

from any fair reading of the transcript, it was the intent of the 

Referee to allow more time, IN THIS ACTION, for if not resolution 

of any IRS dispute, at least some foundation for one. 

The instant ruling one week later, in signing Bar counsel's 

proposed report order over a Christmas weekend, clearly shows that 

your Petitioner left that hearing with the conclusive presumption 

of guilt of a tax "crime" charge, when, at the time, he did all he 

could to prove his innocence, by showing that he ( 1 )  was not in 

,jail, nor ever had been for any tax related offense; ( 2 )  has never 

been so much as levied against civilly, never summoneds, even told. 0 
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At the conclusion o f  the earlier hearing, when the Bar asked 

for a continuance, the fallowing went on record: 

The Court: Suppose this I R S  thing turns out 
ta, he nothing? 

cahpider a $ 4 4 , 0 0 0  tax lien nothing. 
Ms. Amidon: What, do you mean by nothing? I don't 

The Court: It may not be and it may not be criminal. 
As ~ Q U  said, it may be crimina.1, I don't 
know. Jqst as likely it may not be. 

Gupposing it turns out not to be 
criminal and it's not even valid through 
some bankruptcy law or something or whatever? 
I never did understand that. 

SUCH A CONCLU8IOM is now patently clear. There never was, n o r  

is, anything criminal, nor dQes any valid civil tax lien exist 

against this Petitioner, as the Referee suspected, but was without 

authority at, the tipe t o  so condlude. The authority now on f i l e  i n  

this cause clearly indicqtes that the Referee ruled in error i n  

densing Peationer r e i n  st_atemcnt over this- alleged tax matter. 

Such a conclusion sboyid,qeither disturb the Bar today, nor warrant 

further suspension of this Petitioner, nor incurr anguish over any 

nonexistant l'criminFzl'l matter that was suggested to the Referee by 

Bar counsel out of ianorance pf the fact-s-, and to the prejudice of 

Petitioner, Similiar ignorance lead to introducing Exh #4, which on 

its face, and BY I T S  LANGUAGE, operates as a _c_ertificatr of release 

of any tax liability for-the alleged civil tax lien. I R C  6 3 2 5 ( a ) .  

The civil 16% lien dispute, should 2-t lie at all, o v e r  the 

( 1 )  statute of limitations defense; ( 2 )  the wrongful "accessment 

of penalty and interest" 'against, a bankrupt defense, and finally, 

( 3 )  over the very language of the certificate of release referenced 

above, should not bar this Petitioner's present reinstatement under 

the probationary terms t.2 submitted, 

- 290- 



Bar counsel ayqured most vigorously Petitioner committed a 

Bar counsel: 
"I didn't, b r i p g  the case law with me today but 

pp. 10,ll,hrg. Oct. 19,'90. 
Your Horiar i s  very much aware that is a crime. 

- - - - - _ c _ _ c c _ I - _ - I - _ _ _ I _ _ _ _  

"It could bs a crivinal investigation, it may not 
be. It waq through no fault of Mr, Shores or ours 
that infarmatipp aane to light when it did." 

6 1, p, 11, hrg. Oct. 19,'90. 
- - - - - _ - C _ 3 _ - r - - - - - - - - - - - - - - _  

Referee: 
I' I'm not going to make recommendation to the 
Suprema Court to reinstate you if you are going 
to be iqdicted by the Federal Government. . . . . "  

-p .  11, hrg Oct. 19,'90. 

Petitioner's bqrden at this juncture, some 6 years later, 

should be to show no ~ I Q T ~  than he can  - that no CRIMINAL 
proceedings have ever been insqituted against him, nor so much as a 

civil summons, over  t a x  ma$tars fixqd so heavily in the mind o f  B a r  

counsel, in opposinq hi@ reipststem t ,  uf te r  his rehabilitation 

has been G O  well QFpQnstrated on the record, The entire discourse 

over some criminal insu irlr wa~s out qf order, and to the prejudice 

of the Petitioner, and Were ill-reflected i n  the record b y  the 

Referee's conclusioqs, relying op Bnr counsel's suggestions, which 

w e r e  error. Nothing "crimiI.rqltt h a s  been. qhowri whatsoever. 

~ I t  ' 1  
_. 

f 

* L  

Petitioner's c q ~ e  s h o u l d  be mo9t further supported by the 

Record of his case-in-chief, from the most knowledgeable and 

therefore favorable witneajses. who testified at the hearing o f  

October 19, 1990. The Bar prodyced not ope witness in opposition. 

The Record of th4t tpstimany warrants carefull view, attention a n d  

reward, spccifica1l~'as i t ,  relates to Petitioner's burden to show 
0 
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overall present fit- s to resume practice, over and beyond his 

showing of rehabili&tioB, now conceded to by the Bar, That most 

favorable testimony f r o m  most knowledqeable witnesses, all of' which 

-. went unchallenged bpfere  the Referee, went as follows: 

0 

Witness HAGAN [bra;. Oct. 1 9 , ' 9 0 ,  after qualification as 

Director of Florida yyers Assistance, Inc.) stated upon inguiry: 

"From Marc4 '891 thp,sugh today he has performed all 
the requirermentq,af the contract. He has been going 
to o u r  atto nby Support group meetings we have in Tampa. 
I have peps nal$y aean him there probably four o r  
five times aver last year, year and a half, myself, 
as I g o t  to tpnd-those meetings. I have been getting 
the monitor pastsl from his monitor on time. All of  
them havft been favorable. The reports coming to me 
from attorneys that support that group meeting are 
also favapable, 'I (see Record, p .  1 9 )  

"Insofar as PLA i s  aonoerned his rehabilitation progressed 
to the p s i n y  We &h$nk he can practice law". (Rec.. p. 19) 

- - - - - - - _ c I _ _ " - - - - - - - - - - - - - - - - -  

"It i s  q qyg4tipl7 of is it appropriate at this time, 
has he i n  my mind produced a record for u s  to allow me 
to feel carpfortable w i t h  eelling you and the judge that 
I feel be can do a regpopqibla j o b  insofar as practicing 
law is concern@$, without the use of alcohol o r  drugs. 
I thin& he shoWqd,us that, The fact that I want to watch 
him until 1QgrZ is B aecurity measure, safety net, if yo11 

will. J would n o t  te$1 you that he is appropriate to 
practice l ~ w  ~ 3 e s s  h i a  rehabilitation had reached a 

hiring the man 
(Record p. 2 3 )  

- c -  

"From the $tandpoint a f  alcahol and drugs, it shows 
on the record the man m4de a remarkable recovery." 

(Record p .  2 4 )  

The witness KTLBY, Staff Cpunsel, Florida Lakyers Assistance, 
Inc., testified mqst favorably in Petitiqner's hope, in saying: 

"Q: In your ogipian do you feel that if I stayed u n d e r  
the three-year contract that f: have got with FLA, Inc., 
that I qm Gap able of  P , ractic-inw lqw?" 

" A :  Absolutely. 'I (emphasis a d d e d ) ,  (Record p .  2) 

This expert's opl. $'afforded special accord s i n c e  

he saw Petitioner faylL ears past o v e r  troubled waters, a n d  
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personally witnessed a different man resurrected, and found 

admiration not only i n  his recovery, but his attitude. 

Staff Counsel K i i b y  further offered: 
.. 

9 :  "You knew me before this, did you not?" 

A : "By reputat ion, 'I 

Q: "What waar that reputation as an attorney in 

the cornmupity?" 

A :  "That you werB 4 very good lawyer." 
(see Record p.29) 

The witness aim, an accomplished trial practioner, and most 

closely associated, witfi this petitioner for the interim of h i s  

difficulties, rallied i n  support of his reinstatement, based upon 

his reputation, cbnracter, competency, clpd fitness alone. When 

asked by Bar counsel spdQifically abaut "his present ability as far 

as practicing law $ad4y9' ( 8  p .  3 4 ) ,  Knight offered: 

"I think frqm the standpoint of being readmitted 
to the prg+ctice of law, from purely a technical aspect - 
represeqting clients, trying cases -- it's my opinion, 
Judge, hs would be an excellen$ trial lawyer and that 
he would do an exceJleptijob in representing his 
clients, " $ (see Record p.34) 

a 

Knight further edded that he would not hesitate to recommend 

this Petitioner for h i r e  to o t h e r s ,  absolutely, as well as offering 

him an office for practice alonq with himself in Fort Lauderdale. 
(see Record pp. 3 4 , 3 5 , 3 6 , 3 7 )  

Finally, witness Kqight. conc$uded a post significant comment, 
I 

on Petitioner's p?.gEE_ant fitnpss; when asked of Petitioner's 

"character and moral standing in the community", he responded: 

. . . I think you have the highest moral 
charactor and 1 thiqk you 4rp still very well 
respectgd, 4% l a a s t  in tbe Brqwgrd County communi t ay ,  
as a t r i a l  lawy ( s e e  Record p .  3 7 )  

I h O ' 3 e 1 .  * 



The witness BEAMER’S testimony reinforces Petitioner’s case on 

any issue of character-competency-fitness more than any other. It 

resounds with esteem both professionally and personally of this 

Petitioner, and deserves this Court’s close attention, over the 

Bar’s objection Lo reinstatement. Through out, his open and h o n e s t  

responses, the record t h a w  addresses the core character of  this 

Petitioner in the f g a h i a n  that this Court should be concured wiLh. 

Repeatedly, after establishing his foundation o f  well-knowing 

Petitioner’s reputation in the community, he testified o f  his 

capability (see Record p , 4 0 ) ,  his odyssey through financial a n d  

marital plight, and most importantly, the heroic and remarkable 

6 

recovery, and his preserved good judgment to function i n  t h e  future 

when he said: 

’ 0  

The experiepce that I had with Chuck is 
that, be was an exceptionally competent and 
capabls @$to y $  There was a period when he 
had a p r ~ k l c  And T’m making the assumption 
based upgb a 
direct 8xrd i reCt contact8 through the letters 
that T have ejvad, taiked to his mother once 

I beliave be has 1 ed $hose problems a n d  I t h i n k  
today he could ga back i p t o  practice and I think 
he c o y l d  adegpatB1;y hnd well represent a client.” 

ytbipg I hqve seen through my 

1 think, What r problems Chuck has had 

(aed Record*p, 46,hrg. Oct. 1 9 , ’ 9 0 )  
< I  

ACCORDINGLjY,  this Petitioner has mare than carried h i s  burden 

of showing present; f i  ‘ t  n e s  s_ a Psacticq law, over and beyond his 
recovery and rehabilitation w4iFb were stipulated to, a g r e e d  with, 

and conceded by ttie Barn 

THEREFORE, $he pklief prayed for, immediate r c i n s t a t e m e n t ,  0 1 1  

t h e  probationary terms proposBd, should be G R A N T E D .  T h i s  f u l l  

review of Petitinnay’s causa clearly shows that the recommendation 

o f  the Referee Jepyiqg:  reins&fi$.ement was uniriforrned errQr.  
C V ’ * L  

&,* , i */” rrb ‘ 
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THE REFEREE ERRED IN ENTRY OF HIS REPORT 
DATED DECEMBER 27, 1990, IN THAT IT PREDATED 
STIPULATED TIME GRANTED TO PETITIONER FOR 
RESOLUTION OF A TAX MATTER. 

On December 20, 1990, at the close of Petitioner’s cause, the 

Court had reservations over the alleged IRS tax obligation raised 

by the Bar, which neither Bar counsel nor the Petitioner could 

answer, whereupon the Referee granted Petitioner until the end of 

the year, or a few weeks to more fully explore it and come up with 

a resolution. Bar counsel concurred, advising that it would be 

well after the first of the New Year before they would even submit 

a proposed order. Then, the hearing adjourned. (see hrg.12/20/90). 

Contrary to this agreement, Bar counsel hastily prepared a 

Report recommending denial of reinstatement which the Referee 

hastily signed 7 days later. This period included a 4 day 

Christmas weekend, to where Petitioner had practically no time ’ 
whatsoever to investigate the matter with the IRS. 

Shortly thereafter however, Petitioner was able to discover 

facts on the matter (argued elsewhere herein) that no doubt would 
\, 

&JWr*5. 
have produced an entirely,,result in his cause at the Referee 

hearing level, i. e.’ that Petitioner has no tax liability 

whatsoever. 

Accordingly, Petitioner is requesting IN THE ALTERNATIVE TO A 

GRANT OF REINSTATEMENT, that his case be returned to the Referee in 

this same cause where it can be promptly resolved without the time 

and expense of re-filing under the Rules at a later date; that he 

be allowed a period of 90 days certain within which to satisfy the 

Referee with appropriate release documentation as necessary. 
0 



THE REFEREE ERRED IN FAILING TO CONSIDERL 
AS EVIDENCE, PETITIONER'S TEMPORARY PERSONAL 
AND FINANCIAL HARDSHIPS, DIRECTLY CONNECTED TO 
HIS PAST ALCOHOL ABUSE, OVER WHICH HE HAS 
CONCLUSIVELY RECOVERED AND REHABILITATED. 

Your Petitioner was temporarily impaired, but is not pr sently 

paralized. To some degree, he was culpable, and Petitioner has no 

complaint with his suspension in 1987, well knowing that this Bar 

and the public deserves assurance that even hard-drinking attorneys 

must play fair. 

While uniformity in attorney discipline is desirable, every 

case must be considered on its own merits. In Re Driscoll, 423 

N.E.2d 873 (Ill. 1981). There, the Court found an attorney who had 

become impaired with alcohol abuse which led to uncharacteristic 

behavior and misconduct, resulting in an indefinite suspension 

until he demonstrated rehabilitation. After 2 1/2 years, during 

which he recovered, the Court said, in finding him "presently fit": II) 
"The legal profession and the courts have 

begun to acknowledge the problem presented by 
alcoholic, or, as they are sometimes referred to, 
"impaired" attorneys. We must find ways to help 
them and induce them to rehabilitate themselves. 
That problem, however, is no longer presented in 
this case, because respondent has already largely 
rehabilitated himself. And because respondent, oq 
his own initiative, has overcome his active alcoholism 
and restored himself as a stable, more or less normal 
condition, there is no need to keep him from practicing 
law during a period of temporary disability due to 
alcoholism. If he were now unfit to practice law, 
he would presumably remain so indefinitely, and the 
proper response to protect the public from further 
injury would be to disbar him or suspend him until 
further order. 'I (emphasis added) 

"We are convinced, however, that he is not unfit." 
- at p. 874. 

It is submitted Petitioner's circumstances herein support a 

similiar charitable interpretation, his judgment and will no longer 

0 undermined with alcoholism. 



THE REFEREE FAILED TO CONSIDER PETITIONER'S 
ALCOHOLISM AS A "MITIGATING FACTOR" IN IMPOSING 

While some courts in early cases have articulated or 
UNDUE DISCIPLINARY SANCTION. 

recognized the view that mental or emotional disturbance related to 
0 

temporary alcohol abuse does not constitute a circumstance 

mitigating against the extent of the disciplinary sanctions to be 

imposed upon attorney misconduct, the great weight of authority is 

that such a disturbance is a "mitigating factor" at attorney 

disciplinary proceedings. See, for example, Re Couser, 569  P2d 285 

(Cal. 1979). In these majority jurisdictions, the courts have 

addressed the host of specific evidentiary factors and the relevant 

criteria, all of which has been addresses elsewhere in this brief, 

but most specifically, Petitioner calls attention to the bottom 

line showing in the present case that there is a clear showing that 

there is a far greater chance of this attorney continuing with his 

reforming and the misconduct not recurring; that his abuse has been 

professionally treated; that he has been closely monitored by the 

Bar for over two years, his progressive improvement carefully 

recorded and related through sworn testimony on the record, and 

that his emotional ailments and active alcoholism are no longer 

problems. Therefore, he warrants the more lenient disposition of 

probation, together with follow-up monitoring which he continues to 

actively and enthusiastically pursue. 

I() 

The Florida Supreme Court has specifically recognized the 

legal necessity of the disciplinary process taking into special 

account the "mitigating circumstances of alcoholism", where a 

rehabilitated attorney's 91 day suspension was withdrawn and he was 

placed on 6 to 12 months supervised probation. The Florida Bar v. 

Headlee, 475 So.2d 1 2 1 3  (Fla. 1985). Petitioner should enjoy same. 0 
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Courts have observed that often times, long term suspension is 

not condusive to sobriety after even the soundest period of proven 

rehabilitation. The court observed in In Re Driscoll, supra: 

"In this case, we are impressed by Driscoll's 
sincere, strenuous, and, so far, successful effort 
to overcome his alcoholism. An exemplary life 
before and after the incident charged may properly 
be considered in mitigation. . . . We also recognize 
that the financial hardship, social embarrassment 
and perhaps despair that a long suspension would 
create would not be condusive to sobriety; respondent 
might actually be fitter after a short suspension 
than a long one." at p. 875, 

That court further noted, after prescribing a mere six month 

monitored suspension, that: 

"Similiar approaches have been adopted in California . . 
(cases cited) . . . Minnesota (cases cited) . . . 
Massachusetts (cases cited) . . . South Dakota (cases 
cited) . . . Oregon (cases cited) . . . at p.875. 

The court concluded with the charitable gesture of modern 
disciplinary insight that this court should adopt: 

"We would like to see respondent restored to 
0 

an active practice and a position of esteem in his 
profession. We must also protect the integrity 
and reputation ot that profession, and protect 
the public. Pending further experience with alcoholic 
attorneys, we are trying our best to manage both." 

at p.875. 

While lawyer discipline is important, it should not be, by 

reputation, that the Florida Bar, in dealing with its own, works 

better with divorce than it does with marriage. The record herein 

shows wholehearted endorsement in Petitioner's favor from lawyers 

and non-lawyers alike. He has been dragged well enough before the 

gallows of the Bar, his punishment and discipline well enough 

administered, and his demonstrated rehabilitation well enough 

shown. Petitioner should no longer be orphaned from the profession 

he loves most and can competently do best, but returned to the rolls 0 
- 31- 





o n  t h e  r e c o r d  of  t,ernporarey a r rearaacs  i n  t h i s  s i t u a t i o n  (years 

b a c k ,  n e v e r  p u r s u e ( $ ,  and of  t i 0  c o n c e r n  t,o Lhe ex-wife, t h e n  01 

now, as e v i d e n c e  o f  p r e s e n t  j i n f i t n e s s  t o  practice), are t o t a l l y  
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r e i n s t a t e m e n 1  , t h a t  I ' c > i , i t  i o n e r  " f a i l e d  i u  l i s t  i n  h is  
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ACCEPTANCE INTO EVIDENCE OF PETITIONER'S YEARS OLD 
- UNCONTESTED DIVORCE DECREE, TOGETHER WITH INFLAMATORY 
ARGUMENT OF BAR COUNSEL REGARDING THE DIVORCE, AS HELEVANY' 
LO ."PRESENT UNFITNESS", WAS PREJUDICIAL ERROR. 

Lady Bar counsel railed on at length that Petitioner " g o t  

divorced" because of his drinking problem at the time (circa 

1 9 8 4 - 1 9 8 5 ) ,  and dwelled on at length over whether the causation 

lending to the divorce was Petitioner's alcohol abuse following 

irreconcilabl'e differences, or'whether, in her words, "it was the 

other way around" (see Record Dec. 2 0 , ' 9 0 ,  P. 2 4 ) .  

The whole of this ancient argument is irrelevant to the i .ssue 

of Petitioner's request for reinstatement and any issue of Present 

Fitness to resume practice, which is the only issue, the Bar having 

conceded rehabilitation, which is what Petitioner was suspended f o r  

and until. Petitioner was not suspended for having his ex-wife 

divorce him, and the fact that he enjoys an amicable relationship 
me 

with his ex-wife, presently pays his child support (for over two 

years) and otherwise attends to divorce decree responsibilities. 

THIS IS PARTICULARLY AN UNJUST ALLEGATION, being offered i.n the 

face of the affirmative proof of witnesses Knight, Benmer, K i l h y  

and Hagen, presented on Petitioner's behalf, together with t h e  F1.a. 

Bar's own investigator's conclusions on the record that no one at 

all had anything at all to say about Petitioner b u t  that they felt 

- he was "fit" to resume practice when they were interviewed in 1990. 

-_ Not only did the Bar investigator conclude from all persons 

interviewed that Petitioner had rehabilitated himself f rom a l c o h o l  

abuse, he further said of witnesses interviewed: 

' I .  . . they also felt he should be reinstated, . . 
(see Record Dec. 2 0 , ' 9 0  hrg., p .  4 7 )  
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It s h o u l d  be notecl t h a t  t h i s  i n v e s t .  i q a to r .  approached l awyer s  arid 

r ion- lawyers  a s   ell, aiid i n c l i i d e d  a mc~rriber of  t h e  B o a r d  of‘ 

G o v e r n o r s  o f  ‘]’he FI or ida L$ar, a 1 1  of’ w h o i n  r o n c l u d e c j -  _ w i t t i o i i t  

0 
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THE REFEREE ERRED IN THE ACCESSMENT OF 
COSTS AGAINST THE PETITIONER. 

The Referee herein erred in entertaining items submitted by Bar 

counsel's of excessive cost. Bar counsel's proposed costs included 

"investigative costs", allegedly incurred by investigators Coutre 

and Egan, erroneously included in a proposed total of $4634.16. 

That statement specifically claims "investigative cost" in amounts 

of $933.37 (Egan), $380.83 (Coutre), and $1558. (Egan). Those 

investigative costs, for a total of $2872.20 was improperly 

accessed, and should be deducted from any award accessed to this 

Petitioner. See The Florida Bar In re Lewis M. Williams, 538 So.2d 

836 (Fla. 19891, where this Court held in a disciplinary matter: 

I' . . . that rule 3-7.9(d) of the Rules 
Regulating The Florida Bar does not authorize 
the collection of investigative costs, . . . I '  p.837 

To assert "investigative costs and expenses" at all, much less 

in such inflated sums, and come up with no more than a five year 

old uncontested divorce decree, a graduate school application form, 

a "letter" from the IRS, a four year old eviction judgment for $61, 

seems nothing but grossly punitive. Rule 3-7.5(k)(1) clearly 

prohibits a Referee's authority to tax as costs the time and 

expenses of the investigator. The Florida Bar v. Allen, 537 So.2d 

1051Fla. 198a. 

The entire agenda of the Bar's investigation, producing only 

the abovesaid trivia, 

the Bar found nothing 

s u ppo r t i ng Pe t i t i one r 

which he was singular 

for the Bar's pursuit 

was, it is submitted, generated only after 

but galvanizing and compelling evidence 

s REHABILITATION from his alcohol abuse, for 

y suspended. Petitioner cannot be accessed 

of collateral junkets irrelavant to the issue 

upon which Petitioner w a s  found NOT GUILTY - Rehabilitation. 
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S U M M A R Y  O F  A R G U M E N T  

The issues remaining herein are: 

( 1 )  Whether the Petitioner herein has demonstrated on the 
record his rehabilitation from alcohol abuse, which was 
the singular cause for his suspension in September of 1987  

( 2 )  Whether the Petitioner has carried his burden of showing 
thereafter, his present fitness to resume the practice of 
law otherwise, given his recovery and rehabilitation. 

The Referee's Report concedes, and Bar counsel agrees, that 

this Petitioner has made good recovery from the alcohol abuse bout 

and further concedes that he is performing admirably in his ongoing 

rehabilitation program under careful monitoring by the Bar. This 

reduces the real issue to whether there are matters in Petitioner's 

cause, either pre-suspension or post suspension, that might cast 

some doubt on his present fitness to resume practice. This summary 

will address them accordingly, pre-suspension and post suspension. 

The earliest suggestion of pre-suspension misconduct is the 

temporary arrearage of child support in long years past, never 

pursued by an understanding ex-wife, with whom Petitioner amicably 

abides with since a friendly divorce, currently pays support since 

his recovery over two years ago, and which ex-wife is extremely 

pleased with his rehabilitation, and very supportive of his 

reinstatement effort herein. The Referee erred in considering Bar 

counsel's agrument of such a matter as evidence of present 

unfitness. 

The Referee further erred in entertaining Bar counsel's assertions 

that Petitioner's "failure to list in his petition" these forgiven 

shortages from years past as evidence of present unfitness, 

especially since Petitioner has never been called to account by any 

court or so much as ever pursued for the matter by the ex-wife. 
1. 
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-. * 
The next earlier suggestion of pre-suspension misconduct had to 

do with civil tax matters in years long past which, while Petitioner 

has never been pursued civilly or criminally by the IRS, Bar counsel 

argued his conduct in those years as derogatory, despite the fact 

that his meager earnings, or NO EARNINGS during some years warranted 

no legal requirement for a tax return filing. 

Finally, the unsatisfaction of a civil tax lien, unsupported 

and improperly argued, was erroneously offered, and considered as 

evidence by the Referee on the issue of present fitness. First, the 

statute of limitations ran on the lien matter to where it is 

unenforceable and uncollectible and therefore not a liability this 

Petitioner any longer is responsible for, whether suspended or not, 

and secondly, it consist largely of civil penalties and interest -.- 
*a 

which are not accessible against this Petitioner since his filing 

for bankruptcy in February of 1985, as the brief shows. Thirdly, 

the law mandates that a Petitioner exercising his lawful right to 

contest a civil tax matter should not bar his reinstatement, 

The Bar’s allegation of Petitioner, during suspension, listing 

in his application to a graduate school of architecture, to take 

certain Land Use Law related courses, that he had been admitted to 

practice law in the past, did not amount to misrepresentation for 

any pecunarg gain as the Bar asserts. It was solely a historical 

declaration and overview of Petitioner’s past as the form called for 

in the school’s consideration of him for admission. His admission 

was neither helped nor hindered by the shackle of having practiced 

law in the past, nor was he afforded any special sympathy for being 
’? 1 
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an attorney, awarded special privilege, and forsuredly for no 

pecuniary gain. Petitioner's admission, attendance, and excelling 

at a graduate school during his suspension should not in any way be 

anything BUT evidence supportive of present fitness to practice. 

N o r  should his accumulation of over 25 CLE credits during his 

e 

suspension do other than support his present fitness to practice. 

The Bar further argues misconduct that during suspension, 

Petitioner submitted a letter to a judge on behalf of a member of 

his family requesting a continuance off a motion docket in a small 

claims matter of no consequence or prejudice to any party. The 

Petitioner has expressed his regrets and remorse for this sole 

isolated instance of making what is alleged as an apparent 

appearance as an attorney while suspended, and has shown that no 

where else has there been any similiar transgression whatsoever 

during his Period of suspension, and but for undue consideration in 

a family matter, it would not have happened, and assuredly never on 

behalf of any "real" client. Petitioner has never solicited f o r  

business, represented himself out for hire, or practiced law while 

under suspension otherwise. 

Accordingly, given the abundance of the testimony supportive of 

his good character and successful rehabilitation, this sole 

transgression should be forgiven, after his years of suspension and 

demonstrated recovery, entitling him presently fit to practice law. 

The ultimate issue herein is whether a good lawyer of many 

years should be reinstated to practice after overcoming an alcohol 

abuse disorder over two years ago - one who's pre-suspension 

problems were all obviously alcohol related, and who's conduct post 

recovery and rehabilitation has been exemplimentary. ) q 
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C O N C L U S I O N  

The net effect here is that thr Referee’s Report recommending 

denial of reinstatement is punishment transcending proper lawyer 

discipline. First, the failure to file income tax returns in years 

past when no liability was due, nor filing required, in no way 

deprived the government of revenue by Petitioner not claiming some 

token refund from his meager earnings over years, when he was 

disabled with alcoholism. The standard of willfulness, assumed by 

the Referee, should not be construed to include reasonable cause or 

justificable excuse. There was no showing of evil motive, bad 

purpose, or specific intent to defraud, which might evoke some 

reflection on Petitioner’s overall character and morals. 

Secondly, the alleged federal tax lien matter, when closely - 
,? considered, was improperly received as a bar to reinstatement. 

Despite its denomination as a ”penalty”, any liability that might 

eventually be imposed under the Internal Revenue Code is 

essentially civil in nature and should not be raised in the face of 

a petition for reinstatement as an objection over present fitness. 

A petitioner’s right to disagree with the IRS should not impede his 

right to reinstatement after well demonstrated rehabilitation, 

which the Record amply displays. 

Third, finding that Petitioner listed his prior status as an 

attorney on an application to Graduate school in a discipline 

totally foreign to law practice, should not be raised against his 

reinstatement where he simply recorded his past on the application, 

and never sought to use the adage or title of practicing attorney 

for any financial gain or solicitation whatsoever. 
n 
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