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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  GARY GOULD, was t h e  Defendant  and A p p e l l a n t  

i n  t h e  appended Gould V. S t a t e ,  15 F.L.W. 730 ( F l a .  2d DCA March 

14, 1990), r ev iew a r m e d  8 Case N o .  75,833 ( F l a .  1 9 9 0 ) .  Respon- 

d e n t ,  t h e  S t a t e  of F l o r i d a  was t h e  p r o s e c u t i n g  a u t h o r i t y .  

Re fe rences  t o  t h e  r e c o r d  on a p p e a l  w i l l  b e  d e s i g n a t e d  

" ( R  1 . "  

A l l  emphasis ,  u n l e s s  o t h e r w i s e  i n d i c a t e d ,  w i l l  b e  sup-  

p l i e d  by P e t i t i o n e r .  

1 



On March 13, 1989,  t h e  S t a t e  A t t o r n e y  f o r  t h e  S i x t h  

J u d i c i a l  C i r c u i t ,  i n  and f o r  P a s c o  County,  F l o r i d a ,  f i l e d  an 

amended i n f o r m a t i o n  c h a r g i n g  P e t i t i o n e r  I GARY GOULD, w i t h  k idnap-  

p i n g  c o n t r a r y  t o  s e c t i o n  787.01, F l o r i d a  S t a t u t e s  (19861, f i v e  

c o u n t s  of s e x u a l  b a t t e r y  c o n t r a r y  t o  s e c t i o n  794.011(3) F l o r i d a  

S t a t u t e s  (1986)  and s e c t i o n  794.011(4) ( a ) ,  F l o r i d a  S t a t u t e s  (1986) 

and t h r e e  c o u n t s  of  b a t t e r y  c o n t r a r y  t o  s e c t i o n  784.03, F l o r i d a  

S t a t u t e s  (1986)  a g a i n s t  S c  (R414-416) The cha rged  

o f f e n s e s  o c c u r r e d  i n  October  o f  1986. (R414-416) 

On March 6 ,  1987,  a n o t i c e  of K i l J h m s  R u l e  e v i d e n c e  was 

f i l e d .  (R426-427) The  c o u r t  d e n i e d  t h e  d e f e n s e  mot ion  t o  s t r ike .  

( R431-43 2) 

P e t i t i o n e r  was t r i e d  by j u r y  on t h e  amended i n f o r m a t i o n  

on J u l y  6 and 7,  1987. 

T O  S o  and h e r  s o n  l i v e d  w i t h  P e t i t i o n e r ,  

Gould,  d u r i n g  October  of 1986. On t h e  e v e n i n g  of October 25 

Gary 

s h e  

r e t u r n e d  from w o r k  and M r .  Gould l e f t  t o  g e t  b e e r .  (R33-34) He 

r e t u r n e d  home w i t h  two s ix -packs .  (R35-36) 

‘J_ went i n t o  t h e  bedroom, and a s h o r t  t i m e  l a te r  M r .  

Gould came i n t o  t h e  bedroom y e l l i n g  and p roceeded  t o  tape 1 
hands and feet  w i t h  d u c t  tape. (R38-39) M r .  Gould s l a p p e d  h e r  f i v e  

or  s i x  times and s t a t e d  t h a t  he h a t e d  h e r  and was g o i n g  t o  c u t  o f f  

h e r  h a i r ,  which he  t h e n  proceeded  t o  do. (R39-40) M r .  Gould t h e n  
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made h e r  hop i n t o  t h e  bathroom where h e  began s h a v i n g  h e r  head. 

(R40-41) M r .  Gould t h e n  removed t h e  tape and t i e d  Ms. S-'S 

hands t o  t h e  bathroom f i x t u r e s  w i t h  b e d s h e e t s .  (R42) 

0 

M r .  Gould t o r e  o f f  h e r  underwear and s t r u c k  her aga in .  

(R42-43) M r .  Gould t h e n  l e f t  t h e  bathroom and r e t u r n e d  w i t h  a 

rubbe r  g l o v e  and a package of  ho tdogs .  M r .  Gould i n s e r t e d  t h e  

hotdogs  i n t o  Ms. sll)'s v a g i n a  and rectum. (R43) M s .  S w  

resisted these a c t i v i t i e s .  She  t o l d  h i m  t o  s t o p  and t r ied t o  t a l k  

t o  him. (R101) She t o l d  M r .  Gould h e r  hands h u r t  and h e  loosened  

t h e  b i n d i n g s .  (R101) M r .  Gould t h e n  u r i n a t e d  on T-and l e f t  t h e  

bathroom. (R44-46) 

M r .  Gould r e t u r n e d  and b l i n d f o l d e d  H e  t h e n  beat 

h e r  w i t h  a wooden s p a t u l a  u n t i l  it b roke  and i n s e r t e d  t h e  spatula 

i n t o  h e r  v a g i n a  and rec tum.  (R45-47) M s .  resisted t h e  

attack "very  much." She  screamed s e v e r a l  times and asked M r .  Gould 

t o  "please s t o p . "  (R47,106) M s .  S-was also s t r u c k  i n  t h e  face 

w i t h  what she b e l i e v e d  was a hammer. (R47) She t o l d  M r .  Gould s h e  

d i d  n o t  want t o  d i e  and asked h im t o  s t o p .  (R49) M r .  Gould t h e n  

u n t i e d  h e r  and h e l d  a k n i f e  t o  h e r  t h r o a t ,  t e l l i n g  h e r  t o  per form 

o r a l  s e x  on him. (R51-52) 

* 

H e  took w i n t o  t h e  bedroom an approximate  d i s t a n c e  of 

f i v e  t o  t e n  fee t ,  and a g a i n  made h e r  pe r fo rm o r a l  s e x  a f te r  b ind ing  

h e r  hands.  (R53,108-109) M r .  Gould t h e n  f e l l  asleep on t h e  bed. 

T m  s ta ted  s h e  was afraid o f  M r .  Gould and d i d  n o t  

res is t  more because s h e  was a f r a id  f o r  h e r  s a f e t y  and f o r  h e r  

c h i l d ' s .  Af t e r  M r .  Gould f e l l  asleep, _ _ g o t  up, g o t  h e r  c h i l d ,  

3 



and went t o  a n e i g h b o r ' s  home and t h e n  t o  t h e  p o l i c e .  ( R 5 4 )  

Officer Rickus b e l i e v e d  M r .  Gould had been d r i n k i n g ,  b u t  d i d  n o t  

b e l i e v e  h e  was i n t o x i c a t e d .  (R135-13 ) A f t e r  Miranda I M r .  Gould 

s ta ted had and -had g o t t e n  i n t o  a f i g h t  and h e  had p u l l e d  h e r  

i n t o  t h e  bathroom and pushed h e r  a g a i n s t  t h e  shower. ( R 1 3 7 )  M r .  

Gould stated h e  knew he  had committed a s e r i o u s  crime. (R137) 

0 

tes t i f ied M r .  Gou ld ' s  attack was unprovoked and 

t h a t  w h i l e  M r .  Gould had been d r i n k i n g ,  h e  was n o t  i n t o x i c a t e d .  

(R137) 
. .  B. R u l e  Te- 

Over d e f e n s e  c o u n s e l ' s  c o n t i n u i n g  o b j e c t i o n ,  M r .  Gou ld ' s  

former g i r l f r i e n d ,  K m  K- t e s t i f i e d  t h a t  e l e v e n  months 

p r e v i o u s l y  i n  November of 1985, s h e  and h e r  c h i l d  were l i v i n g  w i t h  

M r .  Gould. (R151) On November 2 1 ,  s h e  came home and c o u l d  t e l l  M r .  

Gould had been d r i n k i n g ,  b u t  was n o t  i n t o x i c a t e d .  ( R 1 5 2 )  She and 

M r .  Gould had been f i g h t i n g  d u r i n g  t h e  day ;  and ear l ie r ,  s h e  had 

hung up on him. M r .  Gould wanted t o  t a l k  and s h e  r e f u s e d .  (R169- 

173)  

M s .  -went i n t o  t h e  bedroom and M r .  Gould dragged h e r  

i n t o  t h e  l i v i n g  room, pushed h e r  i n t o  a cha i r ,  and began y e l l i n g  a t  

her .  (R154-155) H e  t h e n  r e t u r n e d  he r  t o  t h e  bedroom where h e  

handcuffed  her and t i e d  h e r  legs  w i t h  s t r i p s  of c l o t h .  (R155-156) 

Mr. Gould t h e n  g o t  a sword, a p o c k e t  k n i f e ,  and a h a t c h e t ,  and a t  

one p o i n t  t h r e a t e n e d  t o  k i l l  h e r  i f  s h e  made n o i s e .  (R157) M r .  

Gould c u t  o f f  a piece of h e r  h a i r  w i t h  a k n i f e  and t h r e a t e n e d  t o  

c u t  o f f  h e r  l e g s .  (R159-160) M r .  Gould t h e n  u n t i e d  M s .  -and 

0 
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t h e y  s a t  and t a l k e d .  ( R 1 6 4 )  M r .  Gould a te ,  t h e n  went  t o  bed. 

(R164) Ms. K-got h e r  c h i l d  and went t o  t h e  pol ice ,  where s h e  

was i n t e r v i e w e d  by O f f i c e r  R i c k u s .  (R165,192) R ickus  i n t e r v i e w e d  

M r .  Gould who s t a t e d  t h a t  he  and M s .  K O  had a rgued  and he  had 

t i e d  h e r .  (R245-246) H e  migh t  have s l a p p e d  or t h r e a t e n e d  h e r .  

(R246) 

0 

M r .  was n o t  s e x u a l l y  a s s a u l t e d  on November 231. 

She a l s o  s t a t e d  t h a t  s h e  had a l lowed M r .  Gould t o  r e s t r a i n  h e r  

p r e v i o u s l y  as pa r t  of  t h e i r  s e x u a l  r e l a t i o n s h i p .  The weapons, 

r e s t r a i n t s ,  and p h o t o s  of Ms. K m  were a d m i t t e d  i n t o  e v i d e n c e  

ove r  d e f e n s e  c o u n s e l ' s  o b j e c t i o n .  (R156,196-198,248) 

Defense  c o u n s e l  moved f o r  a judgment  of acqu i t t a l ,  

a r g u i n g  t h e  e v i d e n c e  showed M s .  -was n o t  p h y s i c a l l y  h e l p l e s s  

as d e f i n e d  under  s e c t i o n  794.011, F l o r i d a  S t a t u t e s  (1986)  . The 

motion was d e n i e d .  The  c o u r t ,  t h e  S t a t e ,  and d e f e n s e  c o u n s e l  

ag reed  t h e  o n l y  a p p l i c a b l e  lesser i n c l u d e d  o f f e n s e  t o  Coun t s  I1 and 

111, s e x u a l  b a t t e r y  on a p h y s i c a l l y  h e l p l e s s  v i c t i m ,  was simple 

b a t t e r y  under  t h e  Schedu le  of Necessa ry  I n c l u d e d  O f f e n s e s .  (R284- 

286) Defense  c o u n s e l  r e q u e s t e d  t h a t  o t h e r  lessers b e  g i v e n  on t h e  

c o u n t s ,  b u t  t h e  c o u r t  s p e c i f i c a l l y  d e n i e d  t h a t  r e q u e s t .  (R286) The 

j u r y  was i n s t r u c t e d  on Coun t s  I1 and I11 as  c h a r g e d  and i n s t r u c t e d  

t h e  o n l y  a p p l i c a b l e  lesser was simple b a t t e r y .  (R367,368,372,375, 

440-444) 

M r .  Gould was found g u i l t y  as c h a r g e d  on a l l  c o u n t s .  

(R439-447) On October  26, 1987,  P e t i t i o n e r  was s e n t e n c e d  t o  27 

y e a r s  i n c a r c e r a t i o n .  (R401,453-467) The recommended g u i d e l i n e s  

5 



i n d i c a t e d  a p resumpt ive  s e n t e n c e  of 22 t o  27 years i n c a r c e r a t i o n .  

(R468) On October  28 ,  1987, P e t i t i o n e r  t i m e l y  f i l e d  a n o t i c e  of  

appeal. (R469) 

0 

P e t i t i o n e r ' s  brief was f i l e d  i n  t h e  Second D i s t r i c t  on 

May 17,  1989, and t h e  S t a t e ' s  r e s p o n s e  was f i l e d  on J u n e  22, 1989. 

(a Appendix A )  On October  16, 1989, t h e  Second D i s t r i c t  o rde red  

supp lemen ta l  b r i e f s  t o  be f i l e d  a d d r e s s i n g  t h e  a p p l i c a b i l i t y  of 

s e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1985) t o  t h e  i n s t a n t  case. (m 
Appendix B) Those supp lemen ta l  br iefs  were f i l e d  by P e t i t i o n e r  on 

November 14, 1989, and by t h e  S t a t e  on November 16, 1989. (Appendix 

C )  

On March 14, 1990, t h e  Second D i s t r i c t  i s sued  an o p i n i o n  

i n  P e t i t i o n e r ' s  case. M r .  G o u l d ' s  c o n v i c t i o n s  f o r  k idnapp ing ,  

three c o u n t s  of s e x u a l  b a t t e r y ,  and simple b a t t e r y  were affirmed. 

The c o u r t  r e v e r s e d  M r .  Gou ld ' s  c o n v i c t i o n s  on Counts  I1 and I11 by 

u t i l i z i n g  s e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987). 

P e t i t i o n e r  appealed t o  t h i s  C o u r t  f o r  review and f i l e d  a 

j u r i s d i c t i o n a l  b r ie f  on A p r i l  5, 1990. On J u l y  19, 1990, t h i s  

C o u r t  g r a n t e d  review.  

6 



SUMMARY OF THE ARGU MENT 

u: S e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987)  c a n n o t  

b e  used  t o  d i r e c t  a c o n v i c t i o n  f o r  s e x u a l  b a t t e r y  a g a i n s t  P e t i t i o n -  

er as d e f i n e d  i n  s e c t i o n  7 9 4 . 0 1 1 ( 5 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  b e  

e n t e r e d  a g a i n s t  P e t i t i o n e r  b e c a u s e  s e x u a l  b a t t e r y  is n o t  a d e g r e e  

o f f e n s e  and b e c a u s e  i t  is  n o t  a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  

t o  s e x u a l  b a t t e r y  unde r  s e c t i o n  794 .011(4)  ( a ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 7 ) .  N e i t h e r  may s e x u a l  b a t t e r y  s u b s e c t i o n  ( 5 )  be a C a t e g o r y  2 

p e r m i s s i v e  lesser i n  t h e  i n s t a n t  case, a s  t h e  p l e a d i n g s  d o  n o t  

s u p p o r t  t h e  c h a r g e .  

Due p r o c e s s ,  as p r o v i d e d  by b o t h  t h e  f e d e r a l  and s t a t e  

c o n s t i t u t i o n s ,  which  g u a r a n t e e  a n  a c c u s e d  t h e  r i g h t  t o  n o t i c e  of a 

c r i m i n a l  c h a r g e  and t r i a l  upon t h a t  c h a r g e  i f  d e s i r e d ,  p r o h i b i t s  

t h e  e n t e r i n g  of a judgment  a g a i n s t  P e t i t i o n e r  f o r  s e x u a l  b a t t e r y  

u s i n g  p h y s i c a l  force and v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  

p e r s o n a l  i n j u r y  when P e t i t i o n e r  was c h a r g e d  w i t h  a s e x u a l  b a t t e r y  

on a p h y s i c a l l y  h e l p l e s s  v i c t i m  and n o  i n s t r u c t i o n  or v e r d i c t  was 

made a v a i l a b l e  t o  t h e  j u r y  f o r  t h e  o f f e n s e  of s e x u a l  b a t t e r y  u s i n g  

force and v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y .  

Issue I I: The f a i l u r e  of t h e  t r i a l  c o u r t  t o  g i v e  a 

C a t e g o r y  1 or  a C a t e g o r y  11 lesser i n s t r u c t i o n  is r e v e r s i b l e  error  

r e q u i r i n g  a new t r i a l .  I t  is n o t  a n  appropriate  remedy for  t h e  

appel la te  c o u r t  t o  e n t e r  a judgment  f o r  t h e  lesser o f f e n s e .  

I s s u e  I 11: The appel la te  c o u r t  is  p r e c l u d e d  from 

assuming t h e  r o l e  of t h e  State  i n  d e t e r m i n i n g  what  o f f e n s e  

P e t i t i o n e r  s h o u l d  have  been  t r i e d  upon and d i r e c t i n g  a judgment  b e  
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e n t e r e d  f o r  t h a t  o f f e n s e .  The State ,  by f a i l i n g  t o  f i l e  a n  

i n f o r m a t i o n  a l l e g i n g  s e x u a l  b a t t e r y  w i t h  p h y s i c a l  force and 

v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y  and s u c c e s s -  

f u l l y  o b j e c t i n g  t o  t h e  g i v i n g  of a j u r y  i n s t r u c t i o n  or v e r d i c t  form 

t o  t h e  j u r y  on t h a t  c h a r g e ,  waived  i t s  r i g h t  t o  a c o n v i c t i o n  fo r  

t h a t  o f f e n s e .  

0 

Issue I V  : A judgment  of a c q u i t t a l  s h o u l d  have  been  

g r a n t e d  on t h e  c o u n t  of k i d n a p p i n g  d u e  t o  t h e  f a i l u r e  of t h e  

e v i d e n c e  t o  e s t a b l i s h  t h a t  t h e  movement t o  t h e  ba throom o r  

c o n f i n e m e n t  t h e r e i n  was a n y t h i n g  o t h e r  t h a n  i n c i d e n t a l  t o  t h e  

s e x u a l  b a t t e r i e s .  
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THE SECOND DISTRICT COURT OF APPEAL 
I N  ITS APPLICATION OF SECTION 

VIOLATED THE DUE PROCESS OF RIGHTS 
OF PETITIONER AS GUARANTEED BY THE 
5TH AND 14TH AMENDMENTS OF THE UNIT- 
ED STATES CONSTITUTION AND ARTICLE 
X I V  OF THE FLORIDA CONSTITUTION. 

924.348 FLORIDA STATUTES ( 1 9 8 7 ) ,  

P e t i t i o n e r r  Gary Gould,  h a s  been  d e p r i v e d  one  of  o u r  most 

fundamen ta l  f reedoms -- t h e  r i g h t  t o  a t r i a l  by j u r y  and an 

o p p o r t u n i t y  t o  d e f e n d  a g a i n s t  a c r i m i n a l  c h a r g e  by t h e  r u l i n g  of 

t h e  Second Distr ic t  C o u r t  of Appeal. I n  its a p p l i c a t i o n  of s e c t i o n  

924.348 F l o r i d a  S t a t u t e s  (19871, t h e  Second Distr ic t  h e l d  t h a t  an  

appel la te  c o u r t  may "examine t h e  e v i d e n c e  p r e s e n t e d  i n  a c r i m i n a l  

t r i a l  and m a k e  i t s  own independen t  e v a l u a t i o n  of t h a t  e v i d e n c e "  and 0 
t h e n  e n t e r  a c o n v i c t i o n  a g a i n s t  a d e f e n d a n t  r e g a r d l e s s  of t h e  

p r o c e e d i n g s  of t h e  t r i a l  c o u r t .  

I n  t h e  i n s t a n t  caser P e t i t i o n e r  was c h a r g e d  w i t h  2 c o u n t s  

of  s e x u a l  b a t t e r y  on a p h y s i c a l l y  h e l p l e s s  v i c t i m ,  - s m 8  

c o n t r a r y  t o  s e c t i o n  784.011(4)  ( a ) ,  F l o r i d a  S t a t u t e s  (1986) .  A t  

t r i a l r  t h e  e v i d e n c e  p r e s e n t e d  e s t a b l i s h e d  t h a t  Ms. -was n o t  

p h y s i c a l l y  h e l p l e s s r  n e v e r t h e l e s s r  t h e  t r i a l  c o u r t  d e n i e d  a motion 

fo r  judgment  of a c q u i t t a l .  Defense  c o u n s e l ,  t h e  S t a t e  A t t o r n e y ,  

and t h e  t r i a l  c o u r t  t h e n  d i s c u s s e d  which lesser i n c l u d e d  o f f e n s e s  

t h e  j u r y  would b e  i n s t r u c t e d  on. A l l  were i n  ag reemen t  t h a t  t h e  

o n l y  lesser p r o v i d e d  for under  t h e  Schedu le  of Necessa ry  Lesser 

I n c l u d e d  O f f e n s e s  was simple b a t t e r y .  (R284-286) Defense  counsel 
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s p e c i f i c a l l y  r e q u e s t e d  t h a t  o t h e r  lessers, i n c l u d i n g  s e x u a l  b a t t e r y  

as d e f i n e d  by s e c t i o n  794.011(5) , F l o r i d a  S t a t u t e s  (1987) be  g iven .  

The S t a t e  o b j e c t e d  t o  t h e  g i v i n g  of  any lessers o t h e r  t h a n  s i m p l e  

b a t t e r y ,  and d e f e n s e  c o u n s e l ' s  r e q u e s t  was d e n i e d  by t h e  c o u r t .  

(R286) The j u r y  was i n s t r u c t e d  on ly  on t h e  charged  o f f e n s e  and 

0 

simple b a t t e r y .  (R367-368,372,375,440,444) The f a c t s  of t h e  

i n s t a n t  case d o  n o t  s u p p o r t  t h e  e n t r y  of a c o n v i c t i o n  f o r  s e x u a l  

b a t t e r y  by t h e  Second D i s t r i c t  under t h e  a u s p i c e s  of s e c t i o n  

924.34, F l o r i d a  S t a t u t e s  (1987) because  s e x u a l  b a t t e r y  is  n o t  a 

d e g r e e  crime nor  is s u b s e c t i o n  (5) a n e c e s s a r i l y  lesser inc luded  

o f f e n s e ,  and s u c h  an act  v i o l a t e s  t h e  p r i n c i p a l  of due p r o c e s s .  

4, F l o r i d a  S t a t u t e s  (19871 A. W t v  of S e c t i o n  924.3 . .  
S e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987) p r o v i d e s  t h a t :  

When t h e  a p p e l l a t e  c o u r t  d e t e r m i n e s  t h a t  t h e  
ev idence  d o e s  n o t  p rove  t h e  o f f e n s e  f o r  w h i c h  
t h e  d e f e n d a n t  was found g u i l t y ,  b u t  d o e s  
e s t a b l i s h  h i s  g u i l t  of a lesser s t a t u t o r y  
d e g r e e  of t h e  o f f e n s e  o r  a lesser o f f e n s e  
n e c e s s a r i l y  inc luded  i n  t h e  o f f e n s e  cha rged ,  
t h e  a p p e l l a t e  c o u r t  s h a l l  r e v e r s e  t h e  judgment 
and d i r e c t  t h e  t r i a l  c o u r t  t o  e n t e r  a judgment 
f o r  t h e  lesser d e g r e e  of t h e  o f f e n s e  o r  f o r  
t h e  lesser inc luded  o f f e n s e .  

The o f f e n s e s  of  s e x u a l  b a t t e r y  as d e f i n e d  by s e c t i o n  

794.011, F l o r i d a  S t a t u t e s  (1985), do n o t  meet e i ther  a l t e r n a t i v e  of 

s e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987) 

The f i r s t  i n s t a n c e  when s e c t i o n  924.34, F l o r i d a  S t a t u t e s  

(1987) may be used d e a l s  w i t h  o f f e n s e s  d i v i d e d  i n t o  s t a t u t o r y  

d e g r e e s .  Sexual  b a t t e r y  is  n o t  d i v i d e d  i n t o  d e g r e e s ,  b u t  ra ther  

i n t o  d i f f e r e n t  l e v e l  f e l o n i e s  by such  d e t e r m i n i n g  f a c t o r s  as  t h e  

age ,  p h y s i c a l  and m e n t a l  c o n d i t i o n  of t h e  v i c t i m ,  and by t h e  amount 
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of force used  by t h e  perpe t ra tor ;  b u t  t h e r e  is  n o  s u c h  t h i n g  as  

f i r s t ,  s e c o n d ,  o r  t h i r d  d e g r e e  s e x u a l  b a t t e r y .  Homicide,  a r s o n ,  

and t h e f t  are  examples  of crimes d e f i n e d  by s t a t u t o r y  d e g r e e .  The 

d e c i s i o n  of t h i s  C o u r t  i n  Brown V .  S t a t e  , 206 So.2d 377 ( F l a .  

19681, s u p p o r t s  t h i s  r e s u l t  -- t h a t  s e x u a l  b a t t e r y  i s  n o t  a d e g r e e  

o f f e n s e ;  and t h i s  was c o r r e c t l y  i n t e r p r e t e d  by t h e  Second D i s t r i c t  

t o  e x c l u d e  s e x u a l  b a t t e r y  as d e f i n e d  u n d e r  s e c t i o n  794.011(5) , 
F l o r i d a  S t a t u t e s  (19851, as  a p o s s i b l e  c o n v i c t i o n  which  c o u l d  b e  

e n t e r e d  a g a i n s t  P e t i t i o n e r .  Thus,  s e c t i o n  924.37, F l o r i d a  S t a t u t e s  

(1987) is n o t  a p p l i c a b l e  u n d e r  s u b s e c t i o n  (1). 

The second  a l t e r n a t i v e  a v a i l a b l e  unde r  s e c t i o n  294.34, 

F l o r i d a  S t a t u t e s  (19871, permits t h e  appel la te  c o u r t  t o  d i rect  t h a t  

a c o n v i c t i o n  be e n t e r e d  f o r  a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  

i f  t h e  e v i d e n c e  s u p p o r t s  t h e  n e c e s s a r i l y  lesser  i n c l u d e d  o f f e n s e .  

The s c h e d u l e  of lesser o f f e n s e s  p e r t i n e n t  t o  s e x u a l  b a t t e r y  l i s t s  

sx& simple b a t t e r y  a s  a C a t e g o r y  1 n e c e s s a r y  lesser i n c l u d e d  

o f f e n s e  of s e x u a l  b a t t e r y  as d e f i n e d  i n  s u b s e c t i o n  (4) ( a ) .  S e x u a l  

b a t t e r y  s u b s e c t i o n  (5) is l i s t e d  a s  a p e r m i s s i v e  lesser o f f e n s e  

i n c l u d e d  p r o v i d e d  t h e  e v i d e n c e  and p l e a d i n g s  s u p p o r t  i t s  b e i n g  

g i v e n .  

I n  o r d e r  t o  d e t e r m i n e  i f  s e x u a l  b a t t e r y  s u b s e c t i o n  (5) is 

a n e c e s s a r y  i n c l u d e d  lesser o f f e n s e  t o  s u b s e c t i o n  (4) ( a ) ,  t h e  

e l e m e n t s  of e a c h  must  be examined.  A n e c e s s a r y  lesser i n c l u d e d  

o f f e n s e  is  one  i n  which  " t h e  b u r d e n  of proof of t h e  major crime 

c a n n o t  b e  d i s c h a r g e d  w i t h o u t  t h e  p r o v i n g  of t h e  lesser crime as a n  

e s s e n t i a l  l i n k  i n  t h e  c h a i n  of e v i d e n c e . "  Brown , sugu a t  382. 
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The e l e m e n t s  of s e x u a l  b a t t e r y  under s u b s e c t i o n  ( 4 )  (a )  are: (1) 

t h a t  a s e x u a l  b a t t e r y  be committed [ s e x u a l  b a t t e r y  is d e f i n e d  by 

s e c t i o n  l ( h )  as " o r a l ,  a n a l ,  o r  v a g i n a l  p e n e t r a t i o n  by o r  un ion  

w i t h ,  t h e  s e x u a l  organ  of a n o t h e r ,  o r  t h e  a n a l  o r  v a g i n a l  p e n e t r a -  

t i o n  of a n o t h e r  by any o b j e c t " ] ;  (2) t h a t  t h e  act  was n o t  

0 

consen ted  t o ;  and ( 3 )  t h a t  t h e  v i c t i m  was p h y s i c a l l y  h e l p l e s s  t o  

resist .  Conver se ly ,  s e x u a l  b a t t e r y  under s u b s e c t i o n  (5 )  requires 

p roof  of (1) a s e x u a l  b a t t e r y  ( 2 )  w i t h o u t  c o n s e n t  and ( 3 )  t h e  u s e  

of p h y s i c a l  f o r c e  and v i o l e n c e  by t h e  p e r p e t r a t o r  n o t  l i k e l y  t o  

cause s e r i o u s  p e r s o n a l  i n j u r y .  Because s u b s e c t i o n  ( 5 )  r e q u i r e s  

p roof  of one e l emen t  t h a t  s u b s e c t i o n  4 ( a )  d o e s  n o t  -- t h e  u s e  of 

f o r c e  n o t  l i k e l y  t o  cause s e r i o u s  p e r s o n a l  i n j u r y  -- it c a n n o t  be 

sa id  t h a t  s u b s e c t i o n  (5 )  is  a n e c e s s a r i l y  lesser inc luded  o f f e n s e .  

Under s u b s e c t i o n  l ( h ) ,  t h e  d e f i n i t i o n  of s e x u a l  b a t t e r y  

d o e s  n o t  require t h e  ac t  t o  i n v o l v e  any degree of f o r c e  whatsoever  

-- it mere ly  r e q u i r e s  union  o r  p e n e t r a t i o n  w i t h  a s e x u a l  organ .  

Under s u b s e c t i o n  ( 5 ) ,  s e x u a l  b a t t e r y  c l e a r l y  c o n t e m p l a t e s  t h e  u s e  

of some f o r c e  and v i o l e n c e  beyond t h a t  encompassed i n  t h e  a c t u a l  

ac t  i t se l f  w h i l e  s u b s e c t i o n  4 (a )  d o e s  n o t  r e q u i r e  any a d d i t i o n a l  

f o r c e  beyond t h a t  needed t o  a c h i e v e  t h e  un ion  o r  p e n e t r a t i o n  w h i c h  

d e f i n e s  a s e x u a l  b a t t e r y .  The  argument is suppor t ed  by t h e  F l o r i d a  

S tanda rd  J u r y  I n s t r u c t i o n s  i n  C r i m i n a l  Cases, w h i c h  d i d  n o t  a d o p t  

s e x u a l  b a t t e r y  (5) a s  a n e c e s s a r i l y  inc luded  lesser o f f e n s e  i n  

Category  1. 
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T h i s  i n t e r p r e t a t i o n  is n o t  un ique  t o  s e x u a l  b a t t e r y  as an  

ana logous  s i t u a t i o n  is p r e s e n t  i n  t h e  crimes of  robbery  and t h e f t .  

I t  h a s  been he ld  t h a t  there must be  f o r c e  beyond t h a t  a c t u a l l y  

needed t o  take  p o s s e s s i o n  of an a r t i c l e  d u r i n g  a t h e f t  i n  o r d e r  t o  

elevate t h e  crime t o  a robbery .  & Walbr v. S t a t e  1 546 S0.2d 

1165 (F la .  3d DCA 1989); U a a o  v. S t a t e  , 497 So.2d 975 (Fla.  4 t h  

DCA 1986). Every s e x u a l  c o n t a c t  i n  F l o r i d a ,  is by d e f i n i t i o n ,  a 

s e x u a l  b a t t e r y .  What m a k e s  t h e  ac t  c r i m i n a l  is t h e  age  of t h e  

v i c t i m ,  t h e  lack of c o n s e n t ,  t h e  p h y s i c a l  o r  men ta l  c o n d i t i o n  of 

t h e  v i c t i m ,  o r  t h e  amount of f o r c e  bevond t h a t  a c t u a l l y  r e q u i r e d  t o  

per form t h e  union o r  p e n e t r a t i o n ,  e i t h e r  l i k e l y  o r  u n l i k e l y  t o  

cause s e r i o u s  p e r s o n a l  i n j u r y .  

I n  Grange V .  S t a t e  , 371 So.2d 723 (F la .  1st DCA 1979), 

t h e  d i s t r i c t  c o u r t  de te rmined  t h a t  s e x u a l  b a t t e r y  under  s u b s e c t i o n  

(5) was n o t  a n e c e s s a r y  lesser inc luded  o f f e n s e  t o  s e x u a l  b a t t e r y  

a s  d e f i n e d  by s e c t i o n  794.011(4) ( b )  , F l o r i d a  S t a t u t e s  (1977), under  

a s imi la r  a n a l y s i s .  The c o u r t  r u l e d  t h a t  s i n c e  there was no 

e l e m e n t  of f o r c e  l i k e l y  t o  cause s e r i o u s  p e r s o n a l  i n j u r y  i n  t h e  

lesser o f f e n s e ,  t h e  major o f f e n s e  was n o t  dependent  upon p roof  of 

t h e  lesser t o  e s t a b l i s h  t h a t  t h e  crime was committed.  The c o u r t  

o rde red  t h a t  a d i s c h a r g e  on t h e  c o u n t  i n  q u e s t i o n  be  e n t e r e d .  

A s  i n  w a e  , t h e  p roof  of a s e x u a l  b a t t e r y  under 

s u b s e c t i o n  ( 4 )  (a )  is n o t  dependent  upon t h e  p roof  of s u b s e c t i o n  (5) 

t o  e s t a b l i s h  t h a t  t h e  crime occur red  because  of t h e  a d d i t i o n a l  

e l e m e n t  of f o r c e  p r e s e n t  i n  s u b s e c t i o n  (5). 
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The Second Distr ic t  r e l i a n c e  on G a l l o  v. Stake, 491 So.2d 

541 (F la .  1989) is misp laced .  I n  w, an i n s t r u c t i o n  was g i v e n  

on s e x u a l  b a t t e r y  s u b s e c t i o n  ( 5 )  when t h e  cha rged  o f f e n s e  was n o t  

s e x u a l  b a t t e r y  s u b s e c t i o n  ( 5 ) ,  b u t  ra ther  some o t h e r  t y p e  of  

unnamed s e x u a l  b a t t e r y .  T h i s  C o u r t  a f f i r m e d  and h e l d  t h a t  t h e  

i n s t r u c t i o n  was p r o p e r .  

The  Schedu le  of  Lessers d o e s  p e r m i t  t h e  g i v i n g  of  an 

i n s t r u c t i o n  on s u b s e c t i o n  ( 5 )  a s  a Category  2 lesser t o  a l l  of t h e  

o t h e r  s e x u a l  b a t t e r y  s u b s e c t i o n s ,  i n c l u d i n g  s u b s e c t i o n  4 (a )  . 
However, i n  o r d e r  t o  q u a l i f y  as a needed i n s t r u c t i o n  under  Ca tegory  

2 ,  t h e  a c c u s a t o r y  p l e a d i n g  & t h e  e v i d e n c e  m u s t  s u p p o r t  t h e  g i v i n g  

of t h e  i n s t r u c t i o n .  I t  is l i k e l y  i n  Gallo t h a t  t h e  i n s t r u c t i o n  was 

approved as  a Category  2 lesser a f t e r  i t  was de termined  t h a t  b o t h  

t h e  i n f o r m a t i o n  and e v i d e n c e  s u p p o r t e d  t h e  c h a r g e .  The  i n f o r m a t i o n  

f i l e d  a g a i n s t  t h e  P e t i t i o n e r  d o e s  n o t  s u p p o r t  t h e  g i v i n g  of a 

Ca tegory  2 lesser as i t  f a i l s  t o  a l l e g e  t h e  e lement  t h a t  p h y s i c a l  

f o r c e  and v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y  was 

used i n  t h e  commission of Counts  I1 and 111. Thus, (&JJ.Q c a n n o t  be  

used t o  n e c e s s a r i l y  s u p p o r t  t h e  g i v i n g  of an  i n s t r u c t i o n  on 

s u b s e c t i o n  (5) i n  t h i s  case and t h e n  u s i n g  t h a t  c o n c l u s i o n  t o  

p e r m i t  t h e  Second D i s t r i c t  t o  u t i l i z e  s e c t i o n  924.34, F l o r i d a  

S t a t u t e s  ( 1 9 8 7 ) ,  t o  en te r  a c o n v i c t i o n  a g a i n s t  M r .  Gould f o r  s e x u a l  

b a t t e r y  s u b s e c t i o n  ( 5 ) .  T h u s ,  t h e  Second Dis t r ic t  was i n c o r r e c t  i n  

d e t e r m i n i n g  t h a t  s u b s e c t i o n  ( 5 )  was a n e c e s s a r i l y  lesser inc luded  

o f f e n s e  because  it requires proof  of a e lement  s u b s e c t i o n  4(a)  d o e s  

a 
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n o t  and ,  therefore, t h e  second  avenue  u n d e r  s e c t i o n  9 2 4 . 3 4 ,  Flo r ida  

S t a t u t e s  (1987) is  n o t  a v a i l a b l e  i n  t h e  i n s t a n t  case. 

B. C o n s t i t u t i q n a l  C o w i d e r a t i o m  

Even i f  s u b s e c t i o n  ‘(5) were a n e c e s s a r y  lesser,  i n  t h e  

i n s t a n t  case t h e  e n t r y  of a judgment  a g a i n s t  P e t i t i o n e r  f o r  s e x u a l  

b a t t e r y  unde r  s u b s e c t i o n  ( 5 )  c a n n o t  be done  by a n  appel la te  c o u r t .  

To do s o  v i o l a t e s  t h e  most f u n d a m e n t a l  component  of d u e  process as 

g u a r a n t e e d  t o  a l l  c i t i z e n s  by t h e  F i f t h  Amendments t o  t h e  U n i t e d  

S ta tes  C o n s t i t u t i o n  -- t h a t  a p e r s o n  may n o t  be c o n v i c t e d  of a 

crime t h a t  t h e  h a s  n o t  been  c h a r g e d  w i t h  or had t h e  o p p o r t u n i t y  t o  

d e f e n d  a g a i n s t  a t  a t r i a l  b e f o r e  a j u r y ,  s h o u l d  h e  s o  desire. The 

o p i n i o n  of t h e  Second Dis t r ic t  i g n o r e s  t h e  p r i n c i p a l  t h a t  n o t i c e  of 

a specific c h a r g e  and t h e  c h a n c e  t o  be heard  a t  t r i a l  b e l o n g  t o  

e v e r y  a c c u s e d  i n  a l l  c o u r t s ,  s t a t e  and federal .  

The  Of f i ce  of  t h e  S t a t e  A t t o r n e y  elected, by t h e  f i l i n g  

of a n  i n f o r m a t i o n ,  t o  c h a r g e  P e t i t i o n e r  Gould w i t h  2 c o u n t s  o f  

s e x u a l  b a t t e r y  on a p h y s i c a l l y  he lp less  v i c t i m .  The  S t a t e  f u r t h e r  

chose t o  charge M r .  Gould on t h o s e  two c o u n t s ,  i n  t h e  a l t e r n a -  

t i v e ,  w i t h  s e x u a l  b a t t e r y  by u s e  of p h y s i c a l  force and v i o l e n c e  n o t  

l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y .  I t  c o u l d  have  d o n e  s o  by 

there mere a d d i t i o n  of t h a t  l a n g u a g e  t o  t h e  i n f o r m a t i o n .  P e t i t i o n -  

er t h e n  proceeded t o  t r i a l ,  d e f e n d i n g  a g a i n s t  t h e  c h a r g e  t h a t  M s .  

S l e z a k  was p h y s i c a l l y  helpless .  P e t i t i o n e r  s o u g h t  a n  i n s t r u c t i o n  

on s e x u a l  ba t t e ry  (5) and t h e  State  o b j e c t e d ,  o b v i o u s l y  w i s h i n g  f o r  

a c o n v i c t i o n  of a more s e r i o u s  f e l o n y  and b e l i e v i n g  t h a t  i t  was 

u n l i k e l y  t h a t  a j u r y  would c o n v i c t  P e t i t i o n e r  of o n l y  simple 
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b a t t e r y .  P e t i t i o n e r ' s  r e q u e s t  f o r  an i n s t r u c t i o n  was d e n i e d  and 

t h e  j u r y  was i n s t r u c t e d  on t h e  charged  o f f e n s e  and s i m p l e  b a t t e r y .  

M r .  Gou ld ' s  second t r i a l  was h e l d  i n  t h e  Second D i s t r i c t  C o u r t  of 

Appeal,  where t h a t  c o u r t  de t e rmined  t h a t  it cou ld  s i t  as  t h e  t r i e r  

of f a c t  and c o n v i c t  M r .  Gould of s e x u a l  b a t t e r y  under s u b s e c t i o n  

( 5 ) .  The  due  p r o c e s s  r i g h t s  g u a r a n t e e d  by b o t h  our f e d e r a l  and 

s t a t e  c o n s t i t u t i o n s  do  n o t  p e r m i t  t h i s  second t y p e  " t r i a l "  M r .  

Gould r e c e i v e d .  

S e c t i o n  924.34, F l o r i d a  S t a t u t e s  (19871, is n o t  u n c o n s t i -  

t u t i o n a l  on i t s  f a c e  -- it  p e r m i t s  t h e  a p p e l l a t e  c o u r t  t o  enter a 

c o n v i c t i o n  f o r  e i ther  a lesser d e g r e e  of crime o r  f o r  a n e c e s s a r i l y  

lesser inc luded  o f f e n s e .  I n  e i ther  s i t u a t i o n ,  t h e  o r i g i n a l  j u r y  

would be  i n s t r u c t e d  and would presumably d e l i b e r a t e  on t h e  c h a r g e s  

f o r  w h i c h  t h e  accused  is  u l t i m a t e l y  c o n v i c t e d ,  and there would be  

no due  p r o c e s s  v i o l a t i o n .  For example,  i n  -v., 503 

So.2d 958 (Fla.  1st DCA 19871, t h e  a p p e l l a t e  c o u r t ,  a f t e r  r ev iewing  

t h e  r e c o r d ,  d i r e c t e d  a judgment f o r  p e t i t  t h e f t  be  e n t e r e d  a g a i n s t  

t h e  d e f e n d a n t  a f t e r  h e  was c o n v i c t e d  of  robbe ry  i n  a j u r y  t r i a l .  

The p e t i t  t h e f t  c h a r g e  was a lesser inc luded  o f f e n s e  and,  presum- 

a b l y ,  t h e  j u r y  had been i n s t r u c t e d  on it, and t h e  e v i d e n c e  

suppor t ed  t h e  c o n v i c t i o n .  To c i r cumven t  t h e  j u r y ,  as  d i d  t h e  

Second Di s t r i c t ,  d o e s  n o t  p a s s  c o n s t i t u t i o n a l  mus ter .  The  Second 

D i s t r i c t  is  wrong t o  conc lude  t h a t  P e t i t i o n e r  "would s t a n d  i n  t h e  

i d e n t i c a l  p o s t u r e  b e f o r e  t h i s  c o u r t  as  h e  d o e s  now" had t h e  j u r y  

been i n s t r u c t e d  on s u b s e c t i o n  ( 5 ) .  I f  an  i n s t r u c t i o n  had been 

g i v e n  on s u b s e c t i o n  (5), P e t i t i o n e r  would have r e c e i v e d  a t r i a l  on 
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a l l  c h a r g e s  and would have  had a j u r y  c o n s i d e r  t h a t  c h a r g e  a l so .  

The Second D i s t r i c t ' s  o p i n i o n  i g n o r e s  t h e  c o n c e p t  of a j u r y  p a r d o n  

and p r e s u p p o s e s  t h a t  a j u r y  would have  d o n e  what  t h e  c o u r t  d i d .  

0 

The appel la te  c o u r t  is  n o t  i n  t h e  b u s i n e s s  of i n d e p e n d e n t l y  

e v a l u a t i n g  t h e  e v i d e n c e  and c o n v i c t i n g  a n  a c c u s e d  of a crime h e  was 

n o t  c h a r g e d  w i t h  or  t r i e d  upon. The j u r y  i n  P e t i t i o n e r ' s  case was 

n o t  i n s t r u c t e d  t h a t  i t  c o u l d  f i n d  him g u i l t y  of t h e  crime of s e x u a l  

b a t t e r y  s u b s e c t i o n  (5) and t h i s  p r e c l u d e s  t h e  appellate c o u r t  from 

d o i n g  so. 

I n  Qsborne V. O m  495 U.S. - p  109 L.Ed.2d 98, 110 

S.Ct. - (Apr i l  18, 19901, t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e l d  

t h a t ,  a l t h o u g h  t h e y  found O s b o r n e ' s  c o n s t i t u t i o n a l  c h a l l e n g e  

u n p e r s u a s i v e ,  h e  was e n t i t l e d  t o  a new t r i a l  on c h a r g e s  h e  had i n  

h i s  p o s s e s s i o n  s e x u a l l y  e x p l i c i t  p h o t o g r a p h s  of c h i l d r e n .  The j u r y  

was i m p r o p e r l y  i n s t r u c t e d  on t h e  e l e m e n t s  of t h e  o f f e n s e  i n  t h a t  n o  

i n s t r u c t i o n  on l e w d n e s s  was g i v e n  and t h a t  i n  o r d e r  t o  o b t a i n  a 

c o n v i c t i o n  i t  was n e c e s s a r y  f o r  t h e  S t a t e  t o  e s t a b l i s h  t h a t  t h e  

p h o t o g r a p h s  d e p i c t e d  a "lewd e x h i b i t i o n . "  The c o u r t  h e l d  t h a t  a 

new t r i a l  was n e c e s s a r y  t o  e n s u r e  a c o n v i c t i o n  was o b t a i n e d  a f t e r  

a f i n d i n g  t h a t  t h e  S t a t e  had p r o v e d  a l l  t h e  r e q u i r e d  e l e m e n t s .  

S u r e l y ,  i t  is n o  less i m p e r a t i v e  unde r  t h e  Due P r o c e s s  C l a u s e  t h a t  

t h e  j u r y  r e c e i v e  a n  i n s t r u c t i o n  on t h e  o f f e n s e  as a whole  b e f o r e  a 

c o n v i c t i o n  is e n t e r e d  a g a i n s t  him i f  a new t r i a l  is r e q u i r e d  when 

t h e  o m i s s i o n  is j u s t  one  e l e m e n t .  

The U n i t e d  S ta tes  Supreme C o u r t  h a s  a f f i r m e d  t h a t  t h e  

1 4 t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  g u a r a n t e e s  t h a t  a n  
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accused h a s  t h e  r i g h t  t o  n o t i c e  of t h e  crimes w i t h  which h e  is 

charged  and an  o p p o r t u n i t y  t o  be  heard  a t  t r i a l  on t h e  issues @ 
r a i s e d  by t h e  cha rge .  & I n  re  O l i v e r  v. S t a t e  333 U.S. 257, 68 

S.Ct. 499, 92 L.Ed. 682 (1948). Even though t h e  crime of s e x u a l  

b a t t e r y  (5) may be  c l o s e l y  r e l a t e d  t o  t h e  crime of  s e x u a l  b a t t e r y  

(4) ( a ) ,  t h e  F l o r i d a  C o n s t i t u t i o n  d o e s  n o t  permit P e t i t i o n e r  t o  be  

cha rged  w i t h  s u b s e c t i o n  ( 4 )  (a )  and c o n v i c t e d  of s u b s e c t i o n  (5). 

&mv V. S t a t e  , 191 So. 190, 193 (Fla.  1939). 

Because s e x u a l  b a t t e r y  as d e f i n e d  under s e c t i o n  794.011- 

(5) , F l o r i d a  S t a t u t e s  (1985) is n o t  a n e c e s s a r i l y  lesser inc luded  

o f f e n s e  n o r ,  i n  t h e  i n s t a n t  case, d i d  t h e  a c c u s a t o r y  p l e a d i n g  

s u p p o r t  i t  as  a Ca tegory  2 lesser,  t h e  c o n s t i t u t i o n a l  p r i n c i p a l s  of  

due p r o c e s s  embodied i n  t h e  Uni ted  S ta tes  and F l o r i d a  C o n s t i t u t i o n s  

p r e c l u d e  t h e  en t r ies  of  c o n v i c t i o n s  f o r  t h a t  c h a r g e  a g a i n s t  M r .  

Gould by e i ther  t h e  t r i a l  c o u r t  o r  t h e  a p p e l l a t e  c o u r t .  An e n t r y  

of a c o n v i c t i o n  of simple b a t t e r y ,  a Category  1 lesser w h i c h  t h e  

j u r y  was i n s t r u c t e d  on is t h e  o n l y  a p p r o p r i a t e  c o n v i c t i o n .  P e t i -  

t i o n e r ' s  c o n s t i t u t i o n a l  r i g h t s  mandate t h i s  resu l t .  

e 
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ISSUE I1 

THE DISTRICT COURT ERRED I N  F A I L I N G  
TO REMAND FOR A NEW TRIAL AFTER 
HOLDING THAT SEXUAL BATTERY AS DE- 

FLORIDA STATUTES (1985) I S  A NECES- 
SARILY LESSER INCLUDED OFFENSE TO 

UTES (1985). 

FINED UNDER SECTION 794 011 (5) 

SECTION 794 0011 (4) ( A )  FLORIDA STAT- 

The Second Dis t r ic t  C o u r t  of Appeal r u l e d  t h a t  s e c t i o n  

924.34, F l o r i d a  S t a t u t e s  (1987) p e r m i t t e d  a c o n v i c t i o n  f o r  s e x u a l  

b a t t e r y  w i t h  force and v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  

p e r s o n a l  i n j u r y  unde r  s e c t i o n  794.011(5), F l o r i d a  S t a t u t e s  (1985) 

t o  b e  e n t e r e d  a g a i n s t  A p p e l l a n t ,  r e a s o n i n g  t h a t  i t  was a n e c e s s a r i -  

l y  lesser i n c l u d e d  o f f e n s e  t o  t h e  crime of s e x u a l  b a t t e r y  upon a 

p h y s i c a l l y  h e l p l e s s  v i c t i m  as d e f i n e d  i n  s e c t i o n  794.011(4) ( a ) ,  

F l o r i d a  S t a t u t e s  (1985). Whi le  P e t i t i o n e r  s t r o n g l y  d i s a g r e e s  t h a t  

@ s u b s e c t i o n  (5) is a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  of 

s u b s e c t i o n  (4) ( a ) ,  i f  t h i s  C o u r t  h o l d s  i t  t o  be s o ,  t h e  remedy 

r e q u i r e d  i n  t h i s  case is  a new t r i a l .  

I n  Wilcot t  V .  S t a -  509 So.2d 261, 1 6 1  (Fla .  1987), t h i s  

C o u r t  h e l d  t h a t  when t h e  e v i d e n c e  and p l e a d i n g s  s u p p o r t  t h e  g i v i n g  

of a C a t e g o r y  11, or p e r m i s s i v e  lesser i n c l u d e d  o f f e n s e ,  which  is  

t h e  n e x t  lower lesser ,  t h e  f a i l u r e  t o  i n s t r u c t  as  t o  t h a t  o f f e n s e  

is r e v e r s i b l e  error.  Thus,  t h e  f a i l u r e  of t h e  t r i a l  c o u r t  t o  g i v e  

a n  i n s t r u c t i o n  on s e x u a l  b a t t e r y  s u b s e c t i o n  (5) r e q u i r e s  r e v e r s a l  

f o r  a new t r i a l  i n  t h i s  case, as s u b s e c t i o n  (5) is t h e  n e x t  lower 

o f f e n s e  i n  t h e  s e x u a l  b a t t e r y  s t a t u t e .  L i k e w i s e ,  i f  s e x u a l  b a t t e r y  

s u b s e c t i o n  (5) is d e t e r m i n e d  t o  be a C a t e g o r y  1 n e c e s s a r i l y  lesser 

i n c l u d e d  o f f e n s e ,  remand fo r  a new t r i a l  is  a l s o  r e q u i r e d .  I n  
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e V. Wi- , 498 So.2d 929 (F la .  1 9 8 6 ) ,  t h i s  C o u r t  h e l d  t h a t  

a t r i a l  j u d g e  h a s  no  d i s c r e t i o n  on w h e t h e r  t o  i n s t r u c t  on a 

n e c e s s a r y  lesser i n c l u d e d  o f f e n s e .  F u r t h e r ,  t h e  f a i l u r e  t o  

i n s t r u c t  on a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  is  n o t  h a r m l e s s  

error. &, S t a t e  v.  A b r e a  , 363 So.2d 1 0 6 3  (Fla .  1 9 7 8 ) ;  Haves v r  

State, 15  F.L.W. 1 6 7 8  (F la .  2d DCA J u n e  20 ,  1 9 9 0 ) ;  C_raDBs V. S t a t e ,  

1 5  F.L.W. 2179 (Fla .  5 t h  DCA Augus t  30, 1 9 9 0 ) .  

Shou ld  t h i s  C o u r t  d e t e r m i n e  t h a t  s u b s e c t i o n  (5)  s e x u a l  

b a t t e r y  is a lesser i n c l u d e d  o f f e n s e ,  e i t h e r  a n e c e s s a r y  C a t e g o r y  

1 lesser or a p e r m i s s i v e  C a t e g o r y  11, lesser t o  s e x u a l  b a t t e r y  

( 4 )  ( a ) ,  remand f o r  a new t r i a l  is  r e q u i r e d .  
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ISSUE I11 

THE DISTRICT COURT ERRED I N  ENTERING 
A JUDGMENT AGAINST PETITIONER FOR 
SEXUAL BATTERY PURSUANT TO SECTION 
794.011(5) FLORIDA STATUTES (1985) 
WHEN SUCH ACT PREEMPTS THE POWER OF 
THE STATE I N  SELECTING WHICH C R I M I -  
NAL CHARGES I T  WILL B R I N G .  

According t o  t h e  o p i n i o n  of  t h e  Second Distr ic t ,  a 

c o n v i c t i o n  of s e x u a l  b a t t e r y  w i t h  f o r c e  and v i o l e n c e  n o t  l i k e l y  t o  

c a u s e  s e r i o u s  p e r s o n a l  i n j u r y  under  s e c t i o n  794.011(5), F l o r i d a  

S t a t u t e s  (1986) may be  e n t e r e d  a g a i n s t  P e t i t i o n e r  even though t h e  

S t a t e  chose  n o t  t o  c h a r g e  him w i t h  t h a t  o f f e n s e .  Not on ly  d i d  t h e  

S t a t e  n o t  c h a r g e  him i n  t h e  a l t e r n a t i v e  by t h e  s i m p l e  a d d i t i o n  o r  

t h e  l anguage  "and i n  do ing  s o  used p h y s i c a l  f o r c e  and v i o l e n c e  n o t  

l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y "  t o  t h e  I n f o r m a t i o n ,  when 

d e f e n s e  c o u n s e l  r e q u e s t e d  a j u r y  i n s t r u c t i o n  on s u b s e c t i o n  (5)  I t h e  

S t a t e  o b j e c t e d ,  i n s i s t i n g  o n l y  simple b a t t e r y  was r e q u i r e d .  

I n  , 469 So.2d 768, 771 ( F l a  5 t h  DCA 1983), 

t h e  d e f e n d a n t  was charged  w i t h  two c o u n t s  of f e l o n y  murder,  t h e  

u n d e r l y i n g  f e l o n i e s  be ing  robbe ry  and k idnapping .  T h e r e  was o n l y  

one d e a t h .  A f t e r  be ing  c o n v i c t e d  of b o t h  c o u n t s ,  t h e  d e f e n d a n t  was 

sen tenced  f o r  t h e  homicide w i t h  t h e  robbe ry  as t h e  u n d e r l y i n g  

f e l o n y .  The c o u r t  r e j e c t e d  t h e  S t a t e ' s  argument t h a t  t h e  d e f e n d a n t  

shou ld  a l s o  be s e n t e n c e d  f o r  k idnapping .  I n  do ing  s o ,  t h e  c o u r t  

reasoned  t h a t  n o t  on ly  had t h e  S t a t e  n o t  charged  k idnapp ing ,  b u t  it 

d i d  n o t  request j u r y  v e r d i c t  forms f o r  t h e  o f f e n s e  of  k idnapping  o r  

any o t h e r  a p p l i c a b l e  lessers. The c o u r t  he ld  t h a t  " t h e  S ta te  

waived any r i g h t  it may have had t o  have t h e  lesser inc luded  
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o f f e n s e s  of  k idnapping  and/or  a t t empted  k idnapping  c o n s i d e r e d  below 

as p o s s i b l e  v e r d i c t s ,  and i t  c a n n o t  now o b t a i n  a judgment f o r  

e i t h e r  from t h i s  Cour t . "  

0 

The S ta t e  c l e a r l y  made a d e c i s i o n  a t  t h e  t r i a l  l e v e l  t h a t  

i t  wished an  " a l l  o r  n o t h i n g "  v e r d i c t  a g a i n s t  P e t i t i o n e r .  They 

shou ld  n o t  t h e n ,  if t h e y  are n o t  u n s u c c e s s f u l  on appeal, be  able t o  

r e c e i v e  w h a t  was f o r f e i t e d  i n  t h e  t r i a l  c o u r t  and g e t  two b i t e s  a t  

t h e  same app le .  
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I T  I S  ERROR TO ENTER A CONVICTION 
AGAINST PETITIONER FOR K I D N A P P I N G  
WHERE THE MOVEMENT D I D  NOT MAKE THE 
CRIME EASIER TO COMMIT OR SUBSTAN- 

BUT WAS INHERENT I N  THE SEXUAL BAT- 
TERIES. 

TIALLY LESSEN THE R I S K  OF DETECTION, 

The Dis t r ic t  C o u r t  r u l e d  t h a t  P e t i t i o n e r ' s  c o n v i c t i o n  f o r  

k idnapping  shou ld  s t a n d .  T h i s  r u l i n g  is e r r o n e o u s ,  The v i c t i m  was 

i n  t h e  bedroom when approached by P e t i t i o n e r .  H e  t i e d  h e r  t h e r e ,  

s t r u c k  h e r  and began t o  c u t  h e r  h a i r ;  he  t h e n  f o r c e d  h e r  t o  hop t o  

t h e  bathroom, a d i s t a n c e  of between f i v e  and t e n  feet. Four of t h e  

f i v e  c o u n t s  of s e x u a l  b a t t e r y  were committed i n  t h e  bathroom. The 

he took Ms. -back t o  t h e  bedroom and committed t h e  f i f t h  

s e x u a l  b a t t e r y .  

I n  o r d e r  f o r  a k idnapping  c o n v i c t i o n  t o  s t a n d ,  t h e  

r e s u l t i n g  movement or conf inement  

(a)  m u s t  n o t  be s l i g h t ,  i n c o n s e q u e n t i a l ,  and 
mere ly  i n c i d e n t a l  t o  t h e  o t h e r  crime; ( b )  must 
n o t  be i n h e r e n t  i n  t h e  n a t u r e  of  t h e  o t h e r  
crime; and ( 3 )  m u s t  have some s i g n i f i c a n c e  
independent  of t h e  o t h e r  crime i n  t h a t  i t  
m a k e s  t h e  o t h e r  crime s u b s t a n t i a l l y  easier of 
commission o r  s u b s t a n t i a l l y  l e s s e n s  t h e  r i s k  
of d e t e c t i o n .  

, 426 So.2d 963, 965 (Fla .  1983), auotlna ' a a t f u L  
Briaas I 219 KAN 203, 216 ,  547 P.2d 720, 731 (1976) .  T h i s  C o u r t  

reaffirmed t h i s  th ree-prong tes t  i n  -on V. S W ,  533 So.2d 

763 (Fla .  1988). The f a c t s  i n  t h e  i n s t a n t  case f a i l  t o  meet t h e  

three-prong test .  T h e r e  i s  no e v i d e n c e  t o  show t h a t  t h e  movement 

t o  t h e  bathroom f a c i l i t a t e d  t h e  commission of s e x u a l  b a t t e r y  -- 
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s e x u a l  ba t te r ies  were committed i n  both rooms and o r a l  sex was 

0 committed i n  both  rooms. The v i c t i m  was bound f o r  each act. No 

ev idence  was p r e s e n t e d  t h a t  t h e  b i n d i n g  i n  t h e  bathroom made t h o s e  

p a r t i c u l a r  acts  any easier t o  commit t h a n  i f  t h e  v i c t i m  had 

remained i n  t h e  bedroom. The movement was s l i g h t  -- across t h e  

bedroom, a d i s t a n c e  of five t o  t e n  feet. The movement c l e a r l y  had 

no  s i g n i f i c a n c e  independent  of t h e  s e x u a l  bat ter ies  and was on ly  

i n c i d e n t a l  t o  t h o s e  o f f e n s e s .  

c o u l d  n o t  have been j u s t  as  eas i ly  bound i n  t h e  bedroom and each of 

t h e  acts  committed there.  The f ac t s  i n  t h e  i n s t a n t  case are much 

d i f f e r e n t  from t h o s e  i n  w, -, where t h e  v i c t i m  was dragged 

from a window t o  a back room and i n  W h  v.  St-, 526 So.2d 992 

(Fla- 4 t h  DCA 1988) w h e r e  t h e  v i c t i m  was t a k e n  from a highway t o  a 

There was no  showing t h a t  Ms. S- 

woods by t h e  s i d e  of t h e  road.  Even i n  w o n  V. State p 462 

So.2d 471 (Fla .  1st DCA 1984), where  t h e  v i c t i m  was d r i v e n  by t h e  

d e f e n d a n t  t o  a n  i s o l a t e d  area of town which f a c i l i t a t e d  t h e  s e x u a l  

b a t t e r y  and s u p p o r t e d  a k idnapping  as  an  a b d u c t i o n ,  t h e  c o u r t  

rejected t h e  idea t h a t  t h e  conf inement  i n  the car d u r i n g  t h e  s e x u a l  

ba t te r ies  was a k idnapping  because  i t  was i n c i d e n t a l  t o  t h o s e  acts. 

Because t h e  S t a t e  c a n n o t  meet t h e  three-prong test  of 

a 

FaiSOn, d i s c h a r g e  on t h e  c o u n t  of k idnapping  is r e q u i r e d .  
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C ONCLU S I ON 

Based on t h e  f o r e g o i n g  arguments  and c i t a t i o n s  of 

a u t h o r i t i e s ,  P e t i t i o n e r  r e q u e s t s  t h i s  Honorable  C o u r t  t o  r e v e r s e  

t h e  c o n v i c t i o n  a g a i n s t  P e t i t i o n e r  f o r  s e x u a l  b a t t e r y  w i t h  p h y s i c a l  

f o r c e  and v i o l e n c e  n o t  l i k e l y  t o  c a u s e  s e r i o u s  p e r s o n a l  i n j u r y  and 

e n t e r  a c o n v i c t i o n  f o r  s i m p l e  b a t t e r y ,  and t o  d i s c h a r g e  P e t i t i o n e r  

on t h e  c o n v i c t i o n  f o r  k idnapping .  
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