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STATEMENT OF THE CASE AND FACTS 

On March 1 4 ,  1 9 9 0 ,  t h e  Dis t r ic t  C o u r t  of Appeal of F l o r -  

i d a ,  Second D i s t r i c t ,  i s s u e d  i t ' s  o p i n i o n  i n  t h e  i n s t a n t  case. 

The appeal was b r o u g h t  t o  t h e  Second Dis t r ic t  b y  P e t i t i o n e r  as  a 

r e s u l t  o f  t h e  v e r d i c t  e n t e r e d  a g a i n s t  him f o l l o w i n g  a j u r y  t r i a l .  

The f ac t s  o f  t h e  case are  s t a t e d  i n  t h e  o p i n i o n  as f o l l o w s :  

On Oc tobe r  2 6 ,  1986 A p p e l l a n t  t a p e d  t h e  v i c -  
t i m s  hands  and f e e t  w i t h  d u c t  tape. H e  
s l a p p e d  h e r  f i v e  o r  s i x  times and s ta ted h e  
h a t e d  h e r  and was g o i n g  t o  c u t  h e r  h a i r  o f f ,  
which  h e  p roceeded  t o  d o .  H e  made [ t h e  v i c -  
t i m ]  hop i n t o  t h e  ba th room where h e  began  
s h a v i n g  h e r  head .  Next  h e  removed t h e  d u c t  
tape and t i e d  ?II, w i t h  bed s h e e t s  t o  f i x -  
t u r e s  i n  t h e  bathroom. A p p e l l a n t  to re  o f f  
h e r  underwear  and h i t  h e r  a g a i n  [ A p p e l l a n t  
t h e n  commi t t ed ]  3 s e x u a l  ba t t e r i e s .  T1.l 
r e s i s t e d  t h e s e  a c t i v i t i e s ,  t o l d  A p p e l l a n t  t o  
s t o p  and t r i e d  t o  t a l k  t o  him. . .she screamed 
and a s k e d  A p p e l l a n t  t o  "please s t o p "  . . . I n  
a d d i t i o n  t o  t h e  s e x u a l  b a t t e r i e s  A p p e l l a n t  
b l i n d f o l d e d  and bea t  h e r  w i t h  a s p a t u l a  
u n t i l  i t  b r o k e ,  and h e  s t r u c k  i n  t h e  
f a c t  w i t h  what  s h e  b e l i e v e d  was a ham- 
mer . . .Af te r  h e  u n t i e d  - h e  h e l d  a k n i f e  
t o  h e r  t h r o a t  and t o l d  h e r  t o  p e r f o r m  o r a l  
s e x  on h im.  H e  t h e n  took  h e r  i n t o  t h e  bed-  
room and a g a i n  f o r c e d  h e r  t o  p e r f o r m  o r a l  s e x  
on h i m  a f t e r  h e  bound h e r  hands  b e h i n d  h e r  
back .  A p p e l l a n t  t h e n  f e l l  asleep. 

Gary Gould appeals f rom h i s  c o n v i c t i o n s  and 
s e n t e n c e s  f o r  k i d n a p p i n g ,  s e x u a l  b a t t e r y  
w h i l e  t h r e a t e n i n g  t o  u s e  a d e a d l y  weapon, 2 
c o u n t s  of s e x u a l  b a t t e r y  w h i l e  t h r e a t e n i n g  t o  
u s e  f o r c e  o r  v i o l e n c e  l i k e l y  t o  c a u s e  s e r i o u s  
p e r s o n a l  i n j u r y ,  two c o u n t s  o f  s e x u a l  b a t t e r y  
on a v i c t i m  p h y s i c a l l y  h e l p l e s s  t o  res is t ,  
and t h r e e  c o u n t s  o f  b a t t e r y .  

Gould, 1 5  FLW 730 (F la .  2d DCA, o p i n i o n  f i l e d  March 14, 

1990) 0 
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The d i s t r i c t  c o u r t  r e v e r s e d  t h e  c o n v i c t i o n s  f o r  s e x u a l  

b a t t e r y  on a p h y s i c a l l y  h e l p l e s s  v i c t i m  b u t  r u l e d  t h a t  s e x u a l  

b a t t e r y  w i t h  s l i g h t  f o r c e  as d e f i n e d  i n  S e c t i o n  794.011(5) , F l o r i -  

d a  S t a t u t e  was a n e c e s s a r i l y  lesser inc luded  o f f e n s e  of  s e x u a l  

b a t t e r y  on a p h y s i c a l l y  h e l p l e s s  v i c t i m  a s  d e f i n e d  i n  S e c t i o n  

794.011(4) ( b ) ,  F l o r i d a  S ta tu tes .  The d i s t r i c t  c o u r t  r u l e d  t h a t  

S e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987) permits an  a p p e l l a t e  c o u r t  

t o  look  d i r e c t l y  a t  t h e  e v i d e n c e  p r e s e n t e d  a t  t r i a l  and m a k e  an  

independent  e v a l u a t i o n  of t h a t  e v i d e n c e .  The d i s t r i c t  c o u r t  t h e n  

concluded  t h a t  t h e  e v i d e n c e  suppor t ed  c o n v i c t i o n s  f o r  s e x u a l  ba t -  

t e r y  w i t h  s l i g h t  f o r c e  and directed a judgment be entered f o r  

t h o s e  o f f e n s e s .  The  d i s t r i c t  c o u r t  h e l d  t h a t  S e c t i o n  924.34, 

F l o r i d a  S t a t u t e s  (1987) permits t h i s  r e s u l t  even i f  t h e  j u r y  is 

n o t  read an i n s t r u c t i o n  on t h e  lesser o f f e n s e .  I n  t h e  i n s t a n t  

case,  t h e  d e f e n s e  r e q u e s t e d  t h e  i n s t r u c t i o n ,  t h e  S t a t e  o b j e c t e d ,  

and t h e  request was d e n i e d .  

P e t i t i o n e r  now asks t h i s  c o u r t  t o  rev iew t h e  Second 

D i s t r i c t ' s  d e c i s i o n .  

. 
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SUMMARY OF THE ARGUMEN T 

, 

I. The s e c o n d  d i s t r i c t ' s  d e c i s i o n  t h a t  s e x u a l  b a t t e r y  

w i t h  s l i g h t  f o r c e  i s  a n e c e s s a r i l y  i n c l u d e d  lesser o f f e n s e  of 

s e x u a l  b a t t e r y  on a p h y s i c a l l y  h e l p l e s s  v i c t i m  c o n f l i c t s  w i t h  t h e  

S c h e d u l e  of Lessers. The c o u r t ' s  h o l d i n g  t h a t  it is a n e c e s s a r i l y  

i n c l u d e d  lesser b u t  t h a t  r e v e r s a l  is  n o t  r e q u i r e d  e v e n  t h o u g h  t h e  

j u r y  was n o t  i n s t r u c t e d  on s e x u a l  b a t t e r y  w i t h  s l i g h t  f o r c e  is i n  

c o n f l i c t  w i t h  Wi lco t t  v .  S t a t e  8 509 So.2d 261  (F la .  1 9 8 7 ) .  

11. The e n t e r i n g  of a judgment  a g a i n s t  P e t i t i o n e r  f o r  

s e x u a l  b a t t e r y  w i t h  s l i g h t  force b y  t h e  Appellate C o u r t  a f t e r  

d e f e n s e  c o u n s e l  r e q u e s t e d  t h e  i n s t r u c t i o n  and t h e  S t a t e  s u c c e s s -  

f u l l y  o b j e c t e d  t o  t h e  i n s t r u c t i o n  b e i n g  g i v e n  is a c o n f l i c t  w i t h  

Bean V .  S u ,  469 So.2d 7 6 8  ( F l a .  5 t h  DCA 1984)  , which  h e l d  t h e  

S t a t e ' s  f a i l u r e  t o  r e q u e s t  v e r d i c t  forms a t  t h e  t r i a l  l e v e l 8  t h u s  

p e r m i t t i n g  t h e  j u r y  t o  c o n s i d e r  t h e  c h a r g e  waived  t h e  S t a t e ' s  

r i g h t  t o  h a v e  t h o s e  o f f e n s e s  c o n s i d e r e d  as  appropriate  c o n v i c t i o n s  

b y  t h e  appellate c o u r t .  

111. The Second D i s t r i c t  ' s  i n t e r p r e t a t i o n  of S e c t i o n  

924.348 F l o r i d a  S t a t u t e s  (1987)  e x p r e s s l y  d e c l a r e s  v a l i d  t h e  e n t r y  

of a judgment  a g a i n s t  a c r i m i n a l  d e f e n d a n t  by  a n  appellate c o u r t  

f o r  a crime h e  h a s  n e v e r  b e e n  c h a r g e d  w i t h  or t r i e d  upon and i n  

d o i n g  s o  found t h a t  t h e  d u e  process p r o v i s i o n s  of t h e  State  and 

F e d e r a l  C o n s t i t u t i o n  were a p p l i c a b l e .  

IV. The i n s t a n t  d e c i s i o n  is i n  c o n f l i c t  w i t h  W v  v .  

S t a t e ,  140  F l a .  1358 1 9 1  So.2d 1 9 0  ( F l a .  1939)  i n  t h a t  it al lows a 

c o n v i c t i o n  t o  b e  e n t e r e d  a g a i n s t  P e t i t i o n e r  of a similar o f f e n s e  

3 



i n  v i o l a t i o n  of t h e  F l o r i d a  C o n s t i t u t i o n  which p r o h i b i t s  c o n v i c -  

t i o n s  f o r  a n  o f f e n s e  d i f f e r e n t  t h a n  t h a t  which t h e  a c c u s e d  is i n -  

d i c t e d  f o r .  
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ARGUMENT 

ISSUE I 

THE INSTANT DECISION EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE MATTER 
9F THE USE BY THE TRIAL COURTS OF 
THE STANDARD J U R Y  INSTRUCTIONS I N  
CRIMINAL CASES, 431 S0.2D 594 (FLA. 

S0.2D 261 (FLA. 1987). 
1981) AND WILCOTT V. S TATE, 509 

The i n s t a n t  o p i n i o n  h o l d s  t h a t  s e x u a l  b a t t e r y  w i t h  

s l i g h t  force is a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  o f  s e x u a l  

b a t t e r y  on a v i c t i m  p h y s i c a l l y  h e l p l e s s  t o  res i s t .  The S c h e d u l e  

of L e s s e r  I n c l u d e d  o f f e n s e s  l i s ts  s e x u a l  b a t t e r y  w i t h  s l i g h t  f o r c e  

as  a c a t e g o r y  2 permissive lesser i n c l u d e d  o f f ense  t o  b e  g i v e n  by  

t h e  c o u r t  o n l y  i f  t h e  e v i d e n c e  and accusatory p l e a d i n g s  support  

t h e  c h a r g e .  The r u l i n g  of t h e  Second D i s t r i c t  c o n f l i c t s  w i t h  t h e  

S c h e d u l e  of Lesser o f f e n s e s  as a d o p t e d  by  t h i s  c o u r t  a t  431 So.2d 

594 ( F l a .  1981). The Second D i s t r i c t  o p i n i o n  is i n  c o n f l i c t  w i t h  

t h i s  c o u r t ' s  d e c i s i o n  i n  Wi lco t t  v .  S t m  , 509 So.2d 261  ( F l a .  

1987) which  h e l d  t h a t  when a c a t e g o r y  2 lesser o f f e n s e  is re- 

q u i r e d ,  i t  is r e v e r s i b l e  error  f o r  t h e  c o u r t  t o  f a i l  t o  i n s t r u c t  

t h e  j u r y  on i t .  The d i s t r i c t  c o u r t  found t h a t  t h e  i n s t r u c t i o n  was 

n e c e s s a r y ,  and t h e r e f o r e  s h o u l d  h a v e  b e e n  g i v e n ,  b u t  h e l d  reversal  

was n o t  r e q u i r e d .  
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ISSUE I1 

THE INSTANT DECISION DIRECTLY AND 
EXPRESSLY CONFLICTS WITH THE DECI- 
S I O N  OF THE FIFTH DISTRICT COURT OF 
APPEALS I N  BEAN V. S TATE, 469 S0.2D 
768  (FLA. 5TH DCA 1 9 8 4 ) .  

Accord ing  t o  t h e  i n s t a n t  o p i n i o n ,  Gould may be c o n v i c t e d  

of t h e  crime of  s e x u a l  b a t t e r y  w i t h  s l i g h t  f o r c e  e v e n  though  t h e  

j u r y  was n o t  i n s t r u c t e d  on t h i s  o f f e n s e  and e v e n  a f t e r  Gould re- 

q u e s t e d  t h e  i n s t r u c t i o n  and t h e  S t a t e  s u c c e s s f u l l y  o b j e c t e d  t o  

i t ' s  b e i n g  g i v e n .  T h i s  h o l d i n g  is i n  c o n f l i c t  w i t h  B-, 

469 So.2d 7 6 8  (F la .  5 t h  DCA 1 9 8 4 ) ,  w h e r e i n  t h e  c o u r t  h e l d  t h a t  t h e  

S t a t e ' s  f a i l u r e  t o  r e q u e s t  v e r d i c t  forms on k i d n a p p i n g  or attempt- 

ed  k i d n a p p i n g  waived  t h e  S t a t e ' s  r i g h t  t o  h a v e  t h o s e  o f f e n s e s  

c o n s i d e r e d  as appropriate  c o n v i c t i o n s  by  t h e  appel la te  c o u r t  and 

c o u l d  n o t  o b t a i n  a judgment  f o r  them. The i n s t a n t  o p i n i o n ' s  i n -  

t e r p r e t a t i o n  o f  S e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987)  is d i r e c t -  

l y  c o n t r a r y  t o  t h e  B e a n  h o l d i n g .  
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ISSUE I11 

THE INSTANT DECISION EXPRESSLY DE- 
CLARES V A L I D  A STATE STATUTE OR 
EXPRESSLY CONSTRUES A PROVISION OF 
THE STATE AND FEDERAL C O N S T I T U T I O N .  

Gould c o n t e n d e d  t h a t  S e c t i o n  924.34, F l o r i d a  S t a t u t e s  

(1987) d i d  n o t  permit t h e  appe l l a t e  c o u r t  t o  e n t e r  a judgment  

a g a i n s t  him f o r  a crime h e  had n o t  b e e n  c h a r g e d  w i t h  or  t r i e d  

upon.  The d e c i s i o n  of  t h e  Second D i s t r i c t  e x p r e s s l y  d e c l a r e d  t h a t  

S e c t i o n  924.34, F l o r i d a  S t a t u t e s  (1987) d o e s  permit t h e  appellate 

c o u r t  t o  e n t e r  s u c h  a judgment  and t h a t  s u c h  a n  ac t  is v a l i d .  

Gould f u r t h e r  c h a l l e n g e d  t h e  a p p l i c a t i o n  of S e c t i o n  

924.34, F l o r i d a  S t a t u t e s  (1987) as b e i n g  v i o l a t i v e  of t h e  d u e  

process p r o v i s i o n s  of Ar t ic le  I ,  S e c t i o n  9 of t h e  F l o r i d a  C o n s t i -  

t u t i o n  and t h e  1 4 t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

The Second D i s t r i c t  i n  c o n s t r u i n g  S e c t i o n  924.34 and i n  i t ' s  ap- 

p l i c a t i o n  of s a i d  s e c t i o n  t o  t h e  i n s t a n t  case e x p r e s s l y  r e j e c t e d  

P e t i t i o n e r ' s  d u e  process argument  and i n  s o  d o i n g  c o n s t r u e d  t h e  

d u e  process c l a u s e s  as i n a p p l i c a b l e  t o  t h e  i n s t a n t  p r o c e e d i n g s .  

The o p i n i o n  of t h e  Second D i s t r i c t  i g n o r e s  t h e  p r i n c i p a l  

t h a t  n o t i c e  of a s p e c i f i c  c h a r g e  and a c h a n c e  t o  be h e a r d  a t  t r i a l  

on t h e  i s s u e s  r a i s e d  by t h e  c h a r g e ,  i f  d e s i r e d ,  are  among t h e  

c o n s t i t u t i o n a l  r i g h t s  of e v e r y  a c c u s e d  i n  a c r i m i n a l  p r o c e e d i n g  i n  

a l l  c o u r t s ,  s t a t e  and f e d e r a l .  I n  re O l i v e r  , 333 U . S .  257, 68 

S . C t .  499, 92 L.Ed. 682 (1948). The h o l d i n g  o f  t h e  Second D i s -  

t r i c t  o p i n i o n  v i o l a t e s  t h e  minimum r e q u i r e m e n t  o f  d u e  process. 

7 



ISSUE I V  

THE INSTANT D E C I S I O N  DIRECTLY AND 
EXPRESSLY CONFLICTS W I T H  THE DECI- 
S I O N  I N  PENNY V. S TATE, 140 FLA. 
1 3 5 ,  1 9 1  S0.2D 190  (FLA. 1939)  0 

The Second D i s t r i c t  o p i n i o n  h o l d s  t h a t  Gould may b e  

c o n v i c t e d  of a crime h e  was n o t  c h a r g e d  w i t h ,  was n o t  t r i e d  o n ,  

and t h a t  t h e  j u r y  d i d  n o t  c o n s i d e r  i n  o r d e r i n g  t h a t  a c o n v i c t i o n  

f o r  s e x u a l  b a t t e r y  w i t h  s l i g h t  force b e  e n t e r e d  a g a i n s t  him. T h i s  

h o l d i n g  c o n f l i c t s  w i t h  Penny v .  S t a t e ,  1 9 1  So.2d 1 9 0 ,  1 9 3  ( F l a .  

19391 ,  which  h e l d  t h a t  t h e  F l o r i d a  C o n s t i t u t i o n  g u a r a n t e e s  t o  

e v e r y  a c c u s e d  t h e  r i g h t  t o  know t h e  n a t u r e  and c a u s e  of t h e  accu -  

s a t i o n  a g a i n s t  him and t h a t  t h e  a c c u s e d  c a n n o t  b e  i n d i c t e d  fo r  one  

o f f e n s e  and c o n v i c t e d  and s e n t e n c e d  f o r  a n o t h e r ,  even  though  t h e  

o f f e n s e s  a re  c l o s e l y  r e l a t e d  and of  t h e  same g e n e r a l  n a t u r e  or 

c h a r a c t e r  and p u n i s h a b l e  by t h e  same g r a d e  of pun i shmen t .  
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CONCLUSION 

P e t i t i o n e r  asks t h i s  C o u r t  t o  accept j u r i s d i c t i o n  i n  

t h i s  case. 
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