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PMFACE 

This is an appeal f r o m  t he  F i n a l  Judgment v a l i d a t i n g  Three 

Dollars  ($3,214,000.00) 

t o  be i s sued  by P a l m  

Mil l ion Tow Hundred and Fourteen Thousand 

of I n d u s t r i a l  Revenue Bonds ( t h e  "Bonds") 

Beach County. I t  is  before  t h i s  Court a s  

F ina l  Judgment i s sued  by the  C i r c u i t  Cour 

a d i r e c t  appeal of a 

of t h e  F i f t e e n t h  Judic,al  

C i r c u i t  i n  and for  P a l m  Beach County pursuant  t o  t h e  F lo r ida  

Cons t i t u t ion  A r t i c l e  V,  Sec t ion  3 ( b ) ( 2 ) ,  Sec t ion  75.08 F lo r ida  

S t a t u t e s  ( 1 9 8 9 )  and Florida Rule of Appellate Procedure 9.030 (1) (b) (i) . 
Within the  contex t  of t h i s  B r i e f ,  t h i s  Appellant s h a l l  refer 

t o  the  p a r t i e s  by proper  name. 

s h a l l  be knows a s  "State". The Appellee, P a l m  Beach County, s h a l l  

be r e f e r r e d  t o  as "County". The intended bene f i c i a ry  of t h e  bond 

proceeds Pine C r e s t  Preparatory School, Inc . ,  s h a l l  be r e f e r r e d  t o  

as t h e  "School". 

The Appellant,  S t a t e  of F lo r ida ,  

Cons is ten t  with F lo r ida  Rule of Appel la te  Procedure 9.110 (0) 

an appendix is  provided conta in ing  those pleadings,  documents and 

t r a n s c r i p t s  excerp ts  p e r t i n e n t  t o  t h e  S t a t e ' s  case. 

References t o  t h i s  Appendix s h a l l  be designated by a document 

number as shown on i n d i c i d u a l  tabs and a page number contained i n  

t h e  lower r i g h t  hand corner .  These re ferences  s h a l l  u t i l i z e  t h e  

following symbols: 

Ap = Appendix 

t = Index t a b  number 

p = Page number 

- V- 



STATEMENT OF THE CASE 

T h i s  cause o r i g i n a t e d  with t h e  County f i l i n g  a Complaint 

of Val idat ion i n  t h e  C i r c u i t  Court of Palm Beach County (Ap: 

t 2 , p 9-15 ) .  

d o l l a r s  ($3,214,000.00) i n  I n d u s t r i a l  Revenue Bonds f o r  f inanc ing  

o r  re f inanc ing  the a c q u i s i t i o n ,  cons t ruc t ion  and equipping of a 

p r i v a t e  school ,  including improvements t h e r e t o ,  and providing work- 

i ng  c a p i t a l  f o r  t he  opera t ion  of t h e  School. 

improvements inc lude ,  b u t  a r e  n o t  l imi t ed  t o ,  a swimming pool and 

a gymnasium. 

Commissioners adopted Resolution R-88-2202 ( t h e  "Bond Resolution" ) 

A t  i s s u e  was three mi l l i on  two hundred four teen  

The contemplated 

To f u r t h e r  t h i s  ob jec t ive  t h e  Board of County 

au thor iz ing  t h e  issuance of t h e  I n d u s t r i a l  Revenue Bonds and 

enumerating the p r o j e c t s  t o  be funded (Ap: t 2 , p 1 6 - 2 2 ) .  

The s t a t e d  ob jec t ives  of t h i s  bond i s s u e  w e r e  def ined,  i n  p e r t i n e n t  

p a r t ,  i n  t he  Memorandum of Agreement made a p a r t  of t h e  Bond 

Resolution a s  follows: 

(a)  . . . t o  f inance o r  re f inance  a l l  o r  a 
po r t ion  of the c o s t  of t h e  a c q u i s i t i o n  of 
of Boca Raton Academy-A Pine C r e s t  School, 
formerly known as the  Boca Raton Academy, 
loca ted  a t  2700 S t .  Andrews Boulevard i n  
Palm Beach County, F lo r ida  ( t h e  "School" ) 
and t h e  cons t ruc t ion  and equipping of 
add i t ions  and improvements thereto, t h e  
provis ion  of working c a p i t a l  for  opera t ions  
of such school and t o  re f inance  e x i s t i n g  
indebtedness incur red  for  t h e  aforementioned 
purposes ( c o l l e c t i v e l y ,  t h e  "P ro jec t " )  : and 
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(b)  . . . t o  encourage t h e  Borrower t o  a c q u i r e ,  
c o n s t r u c t  and equip t h e  Project and t o  oper- 
a te  t h e  P r o j e c t  i n  P a l m  Beach County, F l o r i d a  
( t h e  "County") , t o  promote and enhance t h e  
educa t iona l  o p p o r t u n i t i e s  a v a i l a b l e  t o  t h e  
r e s i d e n t s  of t h e  County and t h e  economy of t h e  
County and t h e  State  of F l o r i d a  ( t h e  " S t a t e ) ,  
i n c r e a s e  o p p o r t u n i t i e s  for  g a i n f u l  employment 
and o therwise  c o n t r i b u t e  t o  t h e  p r o s p e r i t y  
and we l fa re  of t h e  County and t h e  Ska te  and 
t h e  i n h a b i t a n t s  t h e r e o f ;  . . . ' I  

(AP: t - 2  t P 23-30). 

The major c o n s t r u c t i o n  p r o j e c t s  t o  be f inanced or re f inanced  

are a swimming pool  and gymnasium as de f ined  i n  t h e  Bond Resolut ion.  

(AP : 

Comp 

t 2 r  P 1 7  1 -  

I n  conformance wi th  Chapter 75,  F l o r i d a  S t a t u t e s  (1989)  t h e  

a i n t  w a s  se rved  upon t h e  State Attorney and an Order t o  Show 

Cause w a s  i s s u e d  (Ap: t 2 , p 1 4  1. The State Attorney,  

pursuant  t o  h i s  o b l i g a t i o n  imposed by l a w ,  reviewed t h e  v a l i d a t i o n  

complaint and submit ted h i s  Answer and an Amended Answer r a i s i n g  

c e r t a i n  i s s u e s ,  d e f i c i e n c i e s ,  and i m p r o p r i e t i e s  i n h e r e n t  i n  t h i s  

bond proposa l  (Ap: t 3 , p 31-32 and Ap: t 4 , p 33-35 

r e s p e c t i v e l y )  . 
The S ta t e ' s  Amended Answer (Ap: t 4 , p 34 ) denied 

paragraph 3 of t h e  Complaint t h a t  t h e  County had t h e  power and 

a u t h o r i t y  t o  i s s u e  revenue bonds t o  pay t h e  cost o f ,  or t o  make 

loans  f o r ,  t h e  a c q u i s i t i o n  of c e r t a i n  educa t iona l  f a c i l i t i e s  

p r o j e c t s .  (Ap: t 2 P 9-10 ) .  

The S ta t e ' s  Amended Answer (Ap: t 4 , p 34 ) denied 

paragraph 6 of t h e  Complaint t h a t  t h e  i ssuance  of t h e  Bonds c o n s t i -  

t u t e s  a v a l i d  county and p u b l i c  purpose and i s  proper  and lawful  

under t h e  C o n s t i t u t i o n  of t h e  State of Florida. (Ap: t 2 , 

2 



T h e  S t a t e ' s  Amended Answer (Ap: t 4 , p 34 ) denied 

paragraph 1 4  of t h e  Complaint t h a t  t h e  County had lawful power 

and a u t h o r i t y  t o  e n t e r  i n t o  t h e  Memorandum of Agreement with 

t h e  School t o  make a loan t o  t h e  School f o r  f inanc ing  t h e  School 's  

p r o j e c t  and t o  take a l l  o t h e r  a c t i o n s  contemplated i n  t h e  Bond 

R e  s o 1 u t  i on and t h e  Memorandum of Agreement 

(Ap: t 2 I P 13 I *  

The State f u r t h e r  challenged t h e  Bond Issue  claiming t h a t  

s i n c e  t h e  School is unlawfully organized and t h e r e  e x i s t s  a s p e c i f i c  

s t a t u t e  f u r  t h e  organiza t ion  of a p r i v a t e  school corpora t ion ,  

Chapter 6 2 3 ,  Flo r ida  S t a t u t e s ,  t h e  School i s  unlawfully organized 

under t h e  omnibus Corporations N o t  For P r o f i t  S t a t u t e ,  Sec t ion  

6 1 7 . 0 1 ( 1 )  F l a .  S ta t .  ( 1 9 8 9 ) .  Accordingly, the  County may n o t  

au tho r i ze  o r  i s s u e  revenue bonds of any type f o r  such an unlawfully 

organized corporat ion.  (Ap: t 4 , p 3 4  1. 

An a d d i t i o n a l  chal lenge t o  t h e  Bond I s sue  by t h e  State was 

t h a t  s i n c e ,  pursuant  t o  Sec t ion  6 2 3 . 2 3 ,  Fla .  S t a t .  (19891, " a l l  

persons w h i l e  a c t i n g  i n  any pub l i c  o f f i c i a l  capac i ty  are hereby 

s p e c i f i c a l l y  p roh ib i t ed  from engaging i n  any manner i n  such 

adminis t ra t ion ,  superv is ion ,  opera t ion ,  f inanc ing  and c o n t r o l  of 

t h e  a f fa i r s  of a p r i v a t e  school corporat ion".  The School i s  a 

p r i v a t e  school t h e r e f o r e  the County may n o t  au thor ize  o r  i s s u e  

I n d u s t r i a l  Revenue Bonds f o r  t h e  b e n e f i t  of t h e  School. (Ap: t 4 , 

P 3 4  I *  
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A hea r ing  on t h i s  cause w a s  conducted be fo re  t h e  Honorable 

E d w a r d  F ine ,  Judge of t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ;  on January 

8 t h  and March 15 ,  1 9 9 0 .  A l l  s u b s t a n t i v e  testimony w a s  heard  a t  

t h e  March 15,  1 9 9 0  hear ing .  (Ap: t 6 ,  p 43-82 1. A F i n a l  

Order v a l i d a t i n g  t h e  Bonds w a s  rendered March 1 6 ,  1 9 9 0 .  (Ap: t 1 I 

P 1-8 1 -  

I t  i s  f r o m  this F i n a l  Order v a l i d a t i n g  t h e  Bonds t h a t  t h i s  

appea l  ensues.  

4 



STATEMENT OF THE FACTS 

This a c t i o n  w a s  i n i t i a t e d  March 1 6 ,  1989 by t h e  County 

f i l i n g  a Complaint wi th  t h e  C l e r k  of t h e  C i r c u i t  Court of t h e  

F i f t e e n t h  J u d i c i a l  C i r c u i t  of F l o r i d a  i n  and f o r  P a l m  Beach 

County, F lo r ida .  (Ap: t 2 , p 9-30). 

The Pine C r e s t  P repara tory  School, Inc . ,  h e r e i n a f t e r  t h e  

"School" , w a s  formed i n  January,  1959 as a f o r - p r o f i t  corpora t ion  

under t h e  l a w s  of t h e  S t a t e  of F lo r ida .  (Ap: t 8 , p 85 1 -  

Although it had a Federa l  Tax Exemption, t h e  School remained as a 

F l o r i d a  f o r - p r o f i t  corpora t ion  u n t i l  September 26 ,  1989.  (Ap: t 8 

p 86 ) .  A t  t h a t  t i m e ,  i n  an ex-par te  proceeding t h e  School 

ob ta ined  a Broward County C i r c u i t  Court Order d e c l a r i n g  t h e  School 

t o  be a no t - fo r -p ro f i t  co rpora t ion  under Chapter 617  F l o r i d a  

S t a t u t e s .  (Ap: t 8 , p 8 7 - 9 4 ) .  

The School has  i t s  base i n  F o r t  Lauderdale,  F lo r ida .  (Ap: t 1 2  

p 97-98)  .The P a l m  Beach County branch campus ( t h e  "Boca Campus") of 

t h e  School i s  loca ted  i n  Boca Raton. (Ap: t 1 2  , p 9 7  ) .  I t  

became p a r t  of t h e  School when t h e  School acqui red  Boca Raton 

Academy-A. (Ap: t 1 2  , p 9 7  ) .  The Bonds w i l l  genera te  funds,  

some of which w i l l  be used on t h e  Boca Campus. (Ap: t 6 , p 55-57). 

The Boca Campus has  classes from pre-kindergarten through 

e i g h t h  grade.  (Ap: t 6 , p 63 1. Boca Campus graduates  

cont inue through high school  a t  t h e  main campus of t h e  School i n  

Broward County. (Ap: t 6 , p 6 3  1. There are no classes 

o f f e r e d  beyond t h e  e i g h t h  grade level a t  t h e  Boca Campus. (AP: t 6 , 

p 6 3  L 
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Out of t h e  $ 3 , 2 1 4 , 0 0 0  bond i s s u e  proceeds, $ 2 , 2 0 0 , 0 0 0  i s  

going t o  re f inance  e x i s t i n g  mortgages on t h e  Boca Campus i n  p l ace  

when t h e  School purchased Boca Academy-A; $500,000 i s  going t o  

repay a working c a p i t a l  loan and only $ 8 0 0 , 0 0 0  i s  going t o  be used 

t o  f inance real  new cons t ruc t ion .  (Ap: t 6 , p 57-60). The 

i n t e r e s t  savings generated from ref inanc ing  taxable  loans t o  a 

tax- f ree  bond backed loan w i l l  f inance  e x i s t i n g  teachers  s a l a r y  

inc reases  a t  t h e  Boca Campus. (Ap: t 6 , p 5 9  1 .  

Students  admitted t o  t h e  School must  m e e t  two requirements. 

The f i r s t  i s  t h e  School sets m i n i m u m  i n t e l l i g e n c e  s tandards .  

(Ap: t 6 , p 61-63) .  The second is  the  payment of a s u b s t a n t i a l  

t u i t i o n  f o r  a t t end ing  the  School. (Ap: t 1 2  , p 9 7  ) .  
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SUMMARY O F  ARGUMENT 

P O I N T  ONE 

The in tended  b e n e f i c i a r y  of t h e  bond i s s u e  proceeds i s  

a p r i v a t e  school  and t h e r e f o r e  p r o h i b i t e d  by F l o r i d a  l a w  f r o m  

r e c e i v i n g  f i n a n c i a l  a i d  through t h e  acts of p u b l i c  o f f i c i a l s ,  

i . e . ,  t h e  P a l m  Beach County Board of County Commissioners. 

POINT TWO 

The County lacked  t h e  r e q u i s i t e  municipal  power t o  lend  

t h e  bond proceeds t o  any school  p u b l i c  o r  p r i v a t e  s i n c e  schools  

are n o t  a municipal  purpose of t h e  County. 

P O I N T  THREE 

The p r o j e c t  be ing  f inanced  i s  n o t  of s u b s t a n t i a l  b e n e f i t  

t o  t h e  p u b l i c  and t h e  County may n o t  p a r t i c i p a t e  a t  a l l  i n  such 

a p r o j e c t .  

POINT FOUR 

The proposed bonds v io la te  a F l o r i d a  c o n s t i t u t i o n a l  pro- 

h i b i t i o n  by g iv ing  p u b l i c  a i d  t o  a co rpora t ion  which does n o t  

s e r v e  a p u b l i c  purpose.  

7 



P O I N T  ONE 

THE C I R C U I T  COURT ERRED I N  VALIDATING THE BOND ISSUE 
SINCE PALM BEACH COUNTY LACKED THE AUTHORITY TO ISSUE 
THE SUBJECT BONDS DUE TO A SPECIFIC STATUTORY PROVISION 
PROHIBITING PERSONS ACTING I N  ANY PUBLIC OFFICIAL 
CAPACITY FROM ENGAGING I N  ANY MANNER I N  FINANCING A 
PRIVATE SCHOOL CORPORATION. 

This  i s  a case of f i rs t  impression.  Though t h i s  Cour t  has  

determined t h e  j u d i c i a l  i n q u i r y  i n t o  bond v a l i d a t i o n  i s  l i m i t e d ,  

a c o u r t  must  s t i l l  make f o u r  de te rmina t ions :  

(1) t h a t  t h e  p u b l i c  body has  t h e  a u t h o r i t y  t o  i s s u e  t h e  

subject  bonds; 

( 2 )  t h a t  t h e  purpose of  t h e  o b l i g a t i o n  is  real;  

( 3 )  t h a t  t h e  bond i s s u e r  complies w i th  t h e  requirement  of 

l a w ,  and; 

( 4 )  t h a t  t h e  i s s u i n g  agency may l e g a l l y  expend t h e  proceeds 

f o r  t h e  contemplated purpose.  S t a t e  v. C i t y  of  Panama C i t y  Beach, 

529 So.2d 250 (F la .  1988) .  

P a l m  Beach County is  p r o h i b i t e d  f r o m  expending t h e  proceeds 

for  t h e  contemplated purpose.  The School i s  unlawful ly  organized  

under F l o r i d a  S t a t u t e s ,  - Chapter 617 .  

School i s  (a)  p r i v a t e  co rpora t ion  whose sole purpose i s  t o  provide  

educa t ion  through t h e  o p e r a t i o n  of secondary and elementary schools .  

The School o p e r a t e s  as a p r i v a t e  schoo l ,  as shown by tes t imony of 

t h e  School p r e s i d e n t ,  M r .  W i l l i a m  McMillan, (Ap: t 6 , p 61-63) 

I t  i s  uncontroverted t h a t  t h e  

and by d e f i n i t i o n  of a p r i v a t e  school  as secondary o r  elementary 

school  run  and suppor ted  by p r i v a t e  i n d i v i d u a l s  or  a co rpora t ion  
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r a t h e r  than  by a government o r  p u b l i c  agency. The American 

Heritage Dict ionary,  1 0 4 2  1 9 8 0  Edi t ion  (Ap: t 1 0  , p 9 5  1 .  

Flo r ida  S t a t u t e s ,  Chapter 6 2 3  provides f o r  t h e  incorpora t ion  of 

p r i v a t e  school corpora t ions .  

no t - fo r -p ro f i t  corpora t ions .  Sec t ion  6 2 3 . 1 4 ,  F l a .  S t a t .  ( 1 9 8 9 ) .  

Chapter 6 2 3  s p e c i f i c a l l y  p r o h i b i t s  t h e  f inanc ing  of p r i v a t e  schools  

through any manner of pub l i c  a s s i s t ance :  

Such corpora t ion  must ope ra t e  as 

"Any corpora t ion  organized and e x i s t i n g  under 
t h i s  a c t  s h a l l  be adminis tered,  supervised,  
operated,  f inanced and con t ro l l ed  exc lus ive ly  
(emphasis added) by p r i v a t e  persons and p r i v a t e  
e n t i t i e s  and t h e i r  funds. A l l  persons while  
a c t i n g  i n  any pub l i c  o f f i c i a l  capac i ty  a r e  hereby 
s p e c i f i c a l l y  p roh ib i t ed  (emphasis added) from 
engaging i n  any manner (emphasis added) i n  such 
adminis t ra t ion ,  superv is ion ,  opera t ion ,  f inancing 
and c o n t r o l  of t h e  a f f a i r s  of such corporat ion".  

Sect ion 6 2 3 . 1 3 ,  F l a .  S t a t .  ( 1 9 8 9 ) .  

The l e g i s l a t i v e  i n t e n t  c l e a r l y  shows t h a t  p r i v a t e  schools  must 

remain completely sepa ra t e  from any government involvement. I t  

must be noted t h a t  Chapter 623 provis ions  a r e  "accumulative and 

supplemental t o  any powers and a u t h o r i t y  f o r  t h e  c r e a t i o n  of 

corpora t ion  no t - fo r -p ro f i t  a s  se t  ou t  i n  Chapter 617"  t h e  general  

no t - fo r -p ro f i t  corpora t ion  Chapter. 

The School operated as a F lo r ida  f o r - p r o f i t  corpora t ion  a t  

t h e  t i m e  t h i s  bond v a l i d a t i o n  proceeding was begun. 

r e s t r i c t i o n s  of being a Chapter 6 2 3  corpora t ion ,  t h e  School 

obtained a Court Order i n  an ex-parte proceeding dec la r ing  it t o  

be a Chapter 6 1 7  no t  f o r  p r o f i t  corpora t ion .  

To avoid t h e  

However, t h i s  a c t i o n  

v i o l a t e d  F lo r ida  S t a t u t e s ,  Sec t ion  6 1 7 . 0 1 ( 1 )  and i s  the re fo re  

i n v a l i d .  
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"Corpora t ions  may be  organized  and i n c o r p o r a t e d  
under  t h i s  Chapter  f o r  any one or  more l awfu l  
purposes ,  n o t  f o r  pecuniary  p r o f i t :  p rovided  
however t h a t  c o r p o r a t i o n s  n o t  f o r  p r o f i t  which 

')may be  i n c o r p o r a t e d  under  any o t h e r  l a w  of t h i s  
s ta te  governing p a r t i c u l a r  t y p e s  of  c o r p o r a t i o n  
may n o t  be i n c o r p o r a t e d  hereunder" .  

S e c t i o n  6 1 7 , 0 1 ( 1 ) ,  Fla .  S t a t .  (1989) .  

The meaning of t h e  l a w  i n  F l o r i d a  S t a t u t e s ,  S e c t i o n  617.01(1)  

i s  clear and must be  g iven  i t s  p l a i n  meaning. Winter  - v. P laya  d e l  

Sol,  I n c . ,  353 So.2d 598 (Fla. 4 t h  DCA 1977) .  This  d i r e c t i v e  i s  

mandatory and n o t  permiss ive .  

and hence ( t h e  Cour t )  need n o t  resort t o  o t h e r  r u l e s  of  S t a t u t o r y  

"The words are clear and unambiguous 

c o n s t r u c t i o n . "  Orange County I n d u s t r i a l  Development Au thor i ty  v. - 

S t a t e ,  4 2 7  So.2d 174 ( F l a .  1983) .  "TO ho ld  o the rwise  would be  t o  

g i v e  t h e  words an  unreasonable  c o n s t r u c t i o n :  such unreasonable  

c o n s t r u c t i o n  i s  n o t  e n t i t l e d  t o  t h e  s a m e  de fe rence  as a r easonab le  

one".  - I d  a t  177 ( c i t i n g  Wakulla County v. Davis ,  395, So.2d 540 

( F l a .  1 9 8 1 ) ,  superceded by S t a t u t e  (Met ropo l i t an  Dade County v. 

Br idges ,  4 0 2  So.2d 4 1 1  ( F l a .  1 9 8 1 ) ) .  

The s ta te  l e g i s l a t u r e  c l e a r l y  wants  s p e c i a l  requi rements  and 

r e s t r i c t i o n s  or powers f o r  t h i s  s p e c i a l  t ype  of c o r p o r a t i o n .  Th i s  

t ype  o f  r e s t r i c t i o n  is  c o n s i s t e n t  w i t h  many o t h e r  s p e c i a l  purpose 

n o t  f o r  p r o f i t  c o r p o r a t i o n s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  Condo- 

minium A s s o c i a t i o n s ,  S e c t i o n  718.111, F l a .  S t a t .  (1989) ,  Mobile 

Hone Owner A s s o c i a t i o n s ,  S e c t i o n  6 1 6 . 0 1 ,  F l a .  S t a t .  (19891, Coopera- 

t i v e  A s s o c i a t i o n s ,  S e c t i o n  6 1 9 . 0 1 ,  Fla .  S t a t .  (1989) .  

The School  may n o t  escape  t h e  s p e c i a l  s t a t u t o r y  p r o h i b i t i o n  

a g a i n s t  f i n a n c i a l  a i d  of any manner f r o m  p u b l i c  o f f i c i a l s ,  i . e . ,  

t h e  P a l m  Beach Board of  County Commissioners, S e c t i o n  6 1 7 . 0 1 ( 1 ) ,  

F l a .  S t a t .  ( 1 9 8 9 1 ,  by denying t h e i r  a b i l i t y  t o  i n c o r p o r a t e  under  
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Chapter 623. Clear ly ,  t h e  School could have d isso lved  i t s e l f  and 

placed i t s  a s s e t s  i n t o  a new e n t i t y  properly organized under 

Chapter 623. I n  any event ,  Chapter 6 2 3  con t ro l s  corpora t ions  

organized f o r  t he  purpose of opera t ing  p r i v a t e  schools such as 

t h i s  School and therefore t h e  County i s  p roh ib i t ed  from loaning 

the  bond proceeds t o  t h e  School. 
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P O I N T  TWO 

THE C I R C U I T  COURT ERRED I N  VALIDATING THE INDUSTRIAL 
DEVELOPMENT BONDS WHERE THEIUE WAS NOT MUNICIPAL POWER 
TO LEND THE BOND PROCEEDS TO A PRIVATE SCHOOL. 

Although t h e  County by i t s  Char t e r  has  home r u l e  power it i s  

s t i l l  l i m i t e d  i n  i t s  municipal  powers t o  municipal  f u n c t i o n s .  

C i t y  of M i a m i  Beach v. Fleetwood H o t e l ,  I n c . ,  2 6 1  So.2d 8 0 1  (Fla. 

1 9 7 2 ) .  P u b l i c  educa t ion  i s  n o t  a municipal  f u n c t i o n ,  b u t  r a t h e r  

a s ta te  f u n c t i o n  which has  been de lega ted  e x c l u s i v e l y  t o  County 

School Boards. A r t .  I X ,  F l a .  Const. P u b l i c  o f f i c i a l s  

are p r o h i b i t e d  f r o m  any involvement i n  any manner i n  t h e  f inanc ing  

of  p r i v a t e  schools .  Sec t ion  623.12, F l a .  S t a t .  ( 1 9 8 9 ) .  

A s  p e r s u a s i v e l y  set  f o r t h  by J u s t i c e  McDonald i n  t h e  d i s s e n t  

i n  S t a t e  v. C i t y  of Panama C i t y  Beach, 529 So.2d 250 (F la .  1988) 

(quot ing  C i t y  of M i a m i  Beach v.  Fleetwood Hotel ,  Inc . ,  2 6 1  So.2d 

8 0 1  (F la .  1 9 7 2 ) ) ,  "municipal  powers 'are t o  be i n t e r p r e t e d  and 

cons t rued  i n  r e f e r e n c e  t o  t h e  purposes  of t h e  mun ic ipa l i t y  and i f  

reasonable  doubt should a r i se  as t o  whether a mun ic ipa l i t y  posses ses  

a s p e c i f i c  power, such doubt should be r e so lved  a g a i n s t '  such 

mun ic ipa l i t y" .  - I d . a t  257. 

Lending money t o  any p r i v a t e  schoo l ,  p a r t i c u l a r l y  one which 

o p e r a t e s  under a s e l e c t i v e  admissions p o l i c y ,  f a i l s  t o  serve any 

v a l i d  municipal  o r  county purpose.  I n  any e v e n t ,  power over 

educa t ion  has  been given e x c l u s i v e l y  t o  t h e  county schoo l  boards.  

A r t .  I X ,  s e c t i o n  4 ,  F l a .  C o n s t .  
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P - I N T  THREE 

THE C I R C U I T  COURT ERRED I N  VALIDATING BONDS WHERE 
THE PROJECT WAS NOT OF SOME SUBSTANTIAL BENEFIT TO 
THE PUBLIC.  

The School by l i m i t i n g  admission only t o  those with a b i l i t y  

t o  pay and those who it selects through s e l f  administered i n t e l l i -  

gence tests serve  those f e w  persons wealthy enough and s m a r t  enough 

t o  be considered f o r  en t ro l lment  i n  t h e  School, T h i s  select group 

is  n o t  " t h e  publ ic" .  

The pub l i c  is  "not  a l l  t h e  people,  nor m o s t  of t h e  people,  

nor very many of t h e  people,  bu t  so many of them as con t r ad i s t ingu i shes  

t h e m  f r o m  a f e w " .  B l a c k ' s  Law Dict ionary,  1 1 0 4 ,  (5 th  ed. 1 9 7 9 ) .  

Since t h e  School does n o t  s e r v i c e  t h e  pub l i c  and i s  admit tedly 

p r i v a t e  i n  na tu re ,  " n e i t h e r  t h e  State nor any of i t s  subdiv is ions  

may expend pub l i c  funds f o r  o r  p a r t i c i p a t e  a t  a l l  i n  a p r o j e c t  

t h a t  is  no t  of some s u b s t a n t i a l  b e n e f i t  t o  t h e  publ ic" ,  S t a t e  v. 

Miami Beach Redevelopment Agency, 392 So.2d 875 (Fla. 1980). 
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P O I N T  FOUR 

THE C I R C U I T  COURT ERRED I N  VALIDATING THE BOND ISSUE 
WHERE A I D  I S  BEING G I V E N  TO A CORPORATION WHICH DOES 
NOT SERVE A PUBLIC PURPOSE CONTRARY TO THE FLORIDA - 
CONSTITUTION, ARTICLE V I I ,  SECTION 10. 

The F l o r i d a  C o n s t i t u t i o n  p r o h i b i t s  g e n e r a l l y  g iv ing  a id  t o  

co rpora t ions  wi th  a f e w  excep t ions ,  A r t .  V I I ,  Sec t ion  1 0 ,  F l a .  

Const. One of t h e  excep t ions  i s  t h e  i s suance  of i n d u s t r i a l  

development bonds f o r  s p e c i f i c  purposes ,  t o - w i t :  " t o  f inance  

o r  r e f i n a n c e  t h e  cost  of  c a p i t a l  p r o j e c t s  f o r  i n d u s t r i a l  o r  

manufacturing p l a n t s .  A r t .  V I I ,  Sec t ion  1 0  (c)  ( 2 ) ,  Fla .  C o n s t .  

T o  implement F l o r i d a  C o n s t i t u t i o n ,  A r t ,  VII, S e c t i o n  1O(c) ( 2 ) ,  t h e  

F l o r i d a  l e g i s l a t u r e  enac ted  F l o r i d a  S t a t u t e s ,  Chapter 159, P a r t  11, 

t h e  F l o r i d a  I n d u s t r i a l  Development Financing A c t  d e s c r i b i n g  s p e c i f i -  

c a l l y  what w a s  an i n d u s t r i a l  or  manufacturing p l a n t .  I f  " t h e  

c o n t e s t e d  p r o j e c t ' ' ,  h e r e ,  p r i m a r i l y  t h e  r e f i n a n c i n g  of an e x i s t i n g  

p r i v a t e  e lementary and middle school  p l u s  p rov id ing  t h e  School wi th  

working c a p i t a l  monies, "does n o t  f a l l  w i t h i n  t h e  au tho r i zed  type  

then  t h e  p r o j e c t  must ... p a s s  s c r u t i n y  under t h e  .... paramount 

p u b l i c  purpose" test .  Orange County I n d u s t r i a l  Development Author i ty  

v. S ta te ,  4 2 7  So.2d 1 7 4  (Fla .  1983) .  See a l so  Nohrr v .  Brevard 

County Educat iona l  Fac i l i t i e s  Au thor i ty ,  2 4 7  So.2d 304 ( F l a .  1 9 7 1 ) .  

The Schoo l ' s  p r o j e c t  is  p r i m a r i l y  t h e  r e s t r u c t u r i n g  of t h e  d e b t  

of an e x i s t i n g  school ,  r e f i n a n c e  o r  f inance  t h e  b u i l d i n g  of a swimming 

pool  and/or gymnasium and g ive  t h e  School more working c a p i t a l .  The 

d e b t  r e s t r u c t u r i n g  and t h e  b u i l d i n g s  are f o r  t h e  Boca Campus. The 

Boca Campus t eaches  elementary through t h e  e i g h t h  grade.  Even a t  

t h e  main campus i n  Broward County, t h e  school  o f f e r s  no c l a s s e s  

beyond t h e  h igh  school  level. 
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Projects al lowed t o  be f inanced  by I n d u s t r i a l  Development 

Bonds are d e f i n e d  i n  t h e  F l o r i d a  I n d u s t r i a l  Development F inancing  

A c t  and i n c l u d e  s p e c i f i c  e d u c a t i o n a l  f a c i l i t i e s .  

F l a .  S t a t .  (1989) .  Educa t iona l  f a c i l i t i e s  are d e f i n e d  as: 

S e c t i o n  159.27, 

" . . . p rope r ty ,  l i m i t e d  t o  a s t r u c t u r e  s u i t a b l e  
f o r  u se  as  a dormi tory  o r  o t h e r  housing f a c i l -  
i t y  f o r  a d i n i n g  f a c i l i t y ,  t h a t  i s  o p e r a t e d  i n  
t h e  p u b l i c  sector and used f o r  o r  u s e f u l  i n  
connec t ion  w i t h  t h e  o p e r a t i o n  of  an i n s t i t u t i o n  
f o r  h i g h e r  educa t ion ,  as d e f i n e d  i n  s .  243 .20(8) ,  
which o f f e r s  t h e  b a c c a l a u r e a t e  o r  a h i g h e r  
degree  and t h a t  i s  c o n s t r u c t e d  i n  compliance 
w i t h  a p p l i c a b l e  codes as determined by appro- 
p r i a t e  s t a t e  agenc ie s" .  

S e c t i o n  159 .27(22) ,  Fla .  S t a t .  (1989) 

An i n s t i t u t i o n  f o r  h i g h e r  educa t ion  i s  e x p r e s s l y  d e f i n e d  as: 

" . . . an  e d u c a t i o n a l  i n s t i t u t i o n  which by v i r t u e  
of l a w  o r  c h a r t e r  i s  an a c c r e d i t e d ,  non p r o f i t  
e d u c a t i o n a l  i n s t i t u t i o n  empowered t o  p rov ide  a 
program of educa t ion  beyond t h e  h igh  schoo l  
level" . 

S e c t i o n  243 .20(8) ,  Fla .  S t a t .  ( 1 9 8 9 ) .  

The S c h o o l ' s  project  i s  n o t  p e r m i s s i b l e  under  Chapter  159,  

s i n c e  it i s  n o t  an  enumerated p r o j e c t  t h e r e i n .  

must run  t h e  g a u n t l e t  of  t h e  Orange County I n d u s t r i a l  Development 

Au thor i ty  paramount p u b l i c  purpose t es t .  

The Schoo l ' s  p r o j e c t  

The S c h o o l ' s  p r o j e c t  f u l f i l l s  no paramount purpose of t h e  County. 

F i r s t  it i s  n o t  even a County purpose s i n c e  t h e  power r e g a r d i n g  

educa t ion  be longs  t o  t h e  P a l m  Beach County School  Board. A r t .  I X ,  

S e c t i o n  4 ,  F l a .  Const . .  F u r t h e r ,  t h e r e  i s  no s u b s t a n t i a l  b e n e f i t  

t o  t h e  p u b l i c  s i n c e  p u b l i c  access i s  s e v e r e l y  l i m i t e d  by money and 

a r b i t r a r y  s t u d e n t  i n t e l l i g e n c e  tests. 

weal thy  p r i v a t e  f e w  who can  a f f o r d  t o  a t t e n d  t h e  School .  

The b e n e f i t  h e r e  i s  t o  t h e  

The County, 
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as a p o l i t i c a l  s u b d i v i s i o n  of t h e  S t a t e , c a n n o t  p a r t i c i p a t e  a t  a l l  

i n  a p r o j e c t  t h a t  i s  n o t  of some s u b s t a n t i a l  b e n e f i t  t o  t h e  p u b l i c .  

S t a t e  v.  M i a m i  Redevelopment Aqency, 392 So.2d. 875, 886 (F la .  1980) .  

Although t h i s  Court  commented t h a t  p u b l i c  i n t e r e s t  w a s  se rved  

by f a c i l i t a t i n g  p r i v a t e  economic development, L i n s c o t t  v. Orange 

County I n d u s t r i a l  Development Au thor i ty ,  443 So.2d 9 7  ( F l a .  19831, 

c l e a r l y  t h a t  i s  n o t  happening h e r e  where t h e  proceeds are going 

p r i m a r i l y  t o  r e s t r u c t u r e  e x i s t i n g  d e b t  of an e x i s t i n g  f a c i l i t y ,  and 

provide  working c a p i t a l  f o r  t h e  b e n e f i c i a r y  c o r p o r a t i o n  i t s e l f . ,  

i . e . ,  t h e  School. There is  no f a c t u a l  basis f o r  economic develop- 

ment, on ly  cont inuance of t h e  e x i s t i n g  p r i v a t e  school .  (Ap: t 6 , 
p 43-82]. 

The C o u r t ' s  comment i n  L i n s c o t t ,  a t  1 0 1 ,  t h a t  " p u b l i c  bodies  

cannot  a p p r o p r i a t e  p u b l i c  funds i n d i s c r i m i n a t e l y ,  o r  f o r  t h e  

b e n e f i t  of p r i v a t e  p a r t i e s  where t h e r e  i s  n o t  a reasonable  and 

adequate p u b l i c  i n t e r e s t "  i s  w e l l  t aken  h e r e  where t h e r e  i s  n e i t h e r  

any s u b s t a n t i a l  p u b l i c  i n t e r e s t  se rved  o r  municipal  power. 

The Court  commented t h a t  t h e  L i n s c o t t  case took much of t h e  

v i a b i l i t y  o u t  of t h e  paramount p u b l i c  purpose test .  

of Panama C i t y  Beach, 529 So.2d 250, 254 (F la .  1988) .  The County 

must  s t i l l  show t h a t  a p u b l i c  purpose i s  se rved  and c l e a r l y  t h a t  

purpose i s  n o t  p r e s e n t  i n  t h e  Schoo l ' s  p r o j e c t  o r  w i t h i n  t h e  

County's municipal  power. 

S t a t e  v. C i t y  
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CONCLUSION 

Appe l l an t s  hereby r e s p e c t f u l l y  r e q u e s t ,  on t h e  grounds ; S t a t e d  

h e r e i n ,  t h a t  h i s  Court  reverse t h e  F i n a l  Judgement v a l i d a t i n g  t h e  

Three M i l l i o n  Two Hundred Fi f ty-Four  Thousand D o l l a r  ($3,254,000) 

I n d u s t r i a l  Development Revenue Bond I s s u e  o r  remand t h i s  case t o  

t h e  T r i a l  Court  f o r  a de te rmina t ion  of t h e  i s s u e s  r a i s e d  by t h e  

S t a t e  i n  t h e s e  proceedings .  

R e s p e c t f u l l y  submi t ted ,  n 
to rney  

1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a -  

Harvey Bu i ld ing ,  7 t h  F loo r  
2 2 4  Datura  Street  
W e s t  P a l m  Beach, F l o r i d a  33401 
Telephone: (407) 355-3699 
F l o r i d a  B a r  N o . :  0664413 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  above 

and fo rego ing  h a s  been mailed t o  Alan P e l l i n g r a ,  Esqu i re ,  Guns ter ,  

Yoakley, C r i s e r  & Stewar t ,  P.A., S u i t e  351, 1909 Glades Road, 

Boca Raton, F l o r i d a  33431; W i l l i a m  G. Capko, Esqu i re ,  A s s i s t a n t  

County At torney ,  S u i t e  6 0 1 ,  301 North Olive Avenue, West Palm 

Beach, F l o r i d a  33401 and Hank Morgan, Esqu i re ,  Holland and Knight ,  

92  Lake Wire Drive, Pos t  O f f i c e  Box 32092, Lakeland,  F l o r i d a  33802, 

on t h i s  t h e  /@ day of MAY, 1 9 9 0 .  
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