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STATEMENT OF THE CASE AND FACTS 

PETITIONERS seek review of the Third District Court of Appeal 

decision affirming a Final Partial Summary Judgment entered in 

favor of Defendant, WORLD OMNI LEASING, INC., and against 

Plaintiffs, JACINTO ABDALA and MARLEN ABDALA. 

WORLD OMNI LEASING, INC., a Defendant and Appellee, will be 

referred to herein as "WOLI" and/or "LESSOR." JACINTO ABDALA and 

MARLEN ABDALA, the Plaintiffs/Appellants, will be referred to 

herein as "PETITIONERS." JERRY CARVER, a Defendant/Appellee, will 

be referred to herein as "CARVER" and/or "DRIVER." The Record on 

Appeal will be referred to by the symbol "R", and WOLI's Appendix 

will be referred to as "App." 

WOLI presents the following statement of the case and facts to 

clarify that presented by PETITIONERS. 

On April 23, 1985, WOLI and Jane Carver, a non-party to this 

action ( "lessee" ) ,  entered into a lease agreement for a five (5) 

year period. (R. 11-14). The lease agreement required lessee to 

obtain insurance acceptable to WOLI with limits of not less than 

$100,000/$300,000 bodily injury liability and $50,000 property 

damage liability. (R. 12-14, App. 16-19). The required insurance 

was in effect at all times material hereto. (R. 9-10, 21-22). 

In addition to lessee's obligation to obtain insurance, lessee 

was solely responsible for: 1) maintenance of the leased vehicle; 

2) repairs to keep the leased vehicle in good working order; 3) any 

other expenses associated with operating the leased vehicle; 

4 )  servicing the leased vehicle according to the manufacturer's 

recommendations set forth in the owner's manual; 5 )  payment of 
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title expenses; 6) payment of all registration fees; 7) payment of 

all licensing fees; 8) payment of all inspections of the leased 

vehicle required by governmental authority; 9) payment of all 

excise, use, personal property, gross receipts and other taxes 

incurred with respect to the operation of the leased vehicle; and 

10) indemnification to WOLI as a result of all losses, damages, 

injuries, claims, demands and expenses arising out of the operation 

of the vehicle. (R. 14; App. 19). 

0 

On February 23, 1989, CARVER, while operating the leased 

vehicle, was allegedly involved in an accident with PETITIONER. 

(R. 3). On March 30, 1989, PETITIONERS filed a Complaint against 

WOLI, seeking damages on the sole basis that WOLI "owned" the motor 

vehicle being operated by CARVER. (R. 2-3). On April 26, 1989, 

WOLI moved for Final Partial Summary Judgment on the ground that 

there existed no genuine issues of material fact and that, as a 

matter of law, WOLI was not liable to PETITIONERS as the "owner" of 

the subject vehicle pursuant to § 324.021(9)(b), Florida Statutes 

(1989). (R. 7-14). 

Final Summary Judgment was entered in favor of WOLI on 

June 29, 1989. (R. 42-43). The Third District Court of Appeal 

affirmed the Final Summary Judgment, and certified the issue as 

being one of great public importance to the motoring public. ( App. 

93-94). PETITIONERS seek review of that decision. 

2 



ISSUES 

I. 

11. 

111. 

WHETHER THE DISTRICT COURT WAS CORRECT IN 
CONCLUDING THAT PURSUANT TO (5 324.021(9)(b), FLA. 
STAT. (1989), WOLI IS NOT THE "OWNER" OF THE LEASED 
VEHICLE AND THEREFORE NOT LIABLE FOR THE LESSEE/ 
DRIVER'S NEGLIGENCE? 

WHETHER APPLYING (5 324.021(9)(b) TO ACCIDENTS 
OCCURRING SUBSEQUENT TO ITS EFFECTIVE DATE, 
AUGUST 6, 1986, IS NOT A RETROACTIVE APPLICATION, 
REGARDLESS OF THE DATE OF EXECUTION OF THE LEASE 
AGREEMENT? 

WHETHER PETITIONERS HAVE FAILED TO MEET THEIR 
BURDEN OF CLEARLY DEMONSTRATING THAT 
(5 324.021(9)(b) IS UNCONSTITUTIONAL? 

SUMMARY OF ARGUMENT 

The Third District Court of Appeal was correct in affirming 

the Final Summary Judgment in favor of WOLI. There exists no 

genuine issue of material fact, and WOLI is entitled to judgment as 

a matter of law. 

Pursuant to § 324.021(9)(b), WOLI is not to be considered the 

"owner" of the leased vehicle for the purpose of determining 

financial responsibility for the operation thereof or the acts of 

the operator in connection therewith. Since there is compliance 

herein with all the provisions contained in § 324.021(9)(b), WOLI 

is not the "owner" of the vehicle for purposes of imposing tort 

liability for PETITIONERS' injuries. 

Section 324.021 ( 9 ) ( b) takes precedence over any prior case law 

or statute. The all-encompassing language set forth in 

5 324.021(9)(b) would include any common law liability of the 

lessor, if in fact it ever existed. 

No constitutional right of access to the courts has been 

violated by § 324.021(9)(b) where: 1) the right to sue a lessor 

3 
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was not a right recognized at common law; 2) the right to sue a 

lessor was not a statutory right predating 1968; and 3) even if 0 
either of the foregoing rights had been established, PETITIONERS 

have the right to seek full redress for their injuries against the 

lessee and/or CARVER. No other constitutional infirmity, either a 

violation of due process or equal protection, has been clearly 

established by PETITIONERS. Therefore, the decision of the Third 

District Court of Appeal is correct and should be affirmed. 

ARGUMENT 

I. THE DISTRICT COURT WAS CORRECT IN CONCLUDING THAT PURSUANT TO 
5 324.021(9) (b), FLA. STAT. (1989), WOLI IS NOT THE "OWNER" OF 
THE LEASED VEHICLE AND THEREFORE NOT LIABLE FOR THE 
LESSEE/DRIVER'S NEGLIGENCE. 

A. PETITIONERS' INACCURACIES. 

The Third District held that where WOLI and its lessee 

complied with the provisions of § 324.021(9)(b), Fla. Stat. (1989), 

WOLI is no longer to be deemed the "owner" of the leased vehicle, 
0 

so as to be vicariously liable for the negligence of CARVER. The 

Third District also held that WOLI was not liable as the owner of 

the leased vehicle where beneficial ownership was in the lessee at 

the time of the accident. Contrary to Petitioners' assertion in 

the very first sentence of their argument, the District Court never 

concluded, nor was it asked to conclude, that a lessor under a 

lease in excess of one year is not liable under the dangerous 

instrumentality doctrine. Likewise, Petitioners' statement that in 

reaching its conclusion, the District Court relied "solely" on 

Perry v. G.M.A.C. Leasinu Corp., 549 So.2d 680 (Fla. 2d DCA 1989), 

and Kraemer v. General Motors Acceptance Corp., 556 So.2d 431 (Fla. a 
4 



2d DCA 1989),l is inaccurate. The decision of the Third District 

reflects, on its face, that in addition to Perry and Kraemer, the 

Court relied upon § 324.021(9)(b), Fla. Stat. (1989), Raynor v. De 

La Nuez, 15 F.L.W. D694 (Fla. 3d DCA Mar. 13, 1990), and Folmar v. 

Younq, 15 F.L.W. D366 (Fla. 4th DCA Opinion filed February 6 ,  

0 

1990). 

PETITIONERS ask this Court to decide whether Perry and 

Kraemer : 

Correctly created an arbitrary distinction between short 
term and long term leases (neither of which terms are 
defined anywhere) and equated "beneficial ownership" with 
"possession and control." (Petitioners' Brief, p. 7). 

It is respectfully submitted that PETITIONERS' requested 

undertaking would be futile in that neither Perry nor Kraemer were 

decided on the basis of a distinction between short and long term 

leases, nor did the decisions equate beneficial ownership with 

possession and control. 
0 

'This Court denied discretionary review in Perry on 
January 24, 1990. Discretionary review was sought on the grounds 
that: 1) Perry directly conflicts with Anderson v. Southern Cotton 
Oil Co., 74 So. 975 (Fla. 1917), Susco Car Rental System of Fla. v. 
Leonard, 112 So.2d 832 (Fla. 1959) and Racecon, Inc. v.  Meade, 388 
So.2d 266 (Fla. 5th DCA 1980); and 2) 5 324.021(9)(b) is 
unconstitutional as violating the petitioners' access to the 
courts. (App. 20-30). 

This Court has held that it would not accept jurisdiction to 
review an appellate decision which is based upon the authority of 
a previous appellate decision that this Court declined to review on 
the merits. Harrison v. Hyster Co., 515 So.2d 1279 (Fla. 1987). 

The anomaly of reviewing a decision because it 
was decided upon the authority of another 
decision which was never reviewed on the 
merits by this Court has caused us to conclude 
that we should not have accepted jurisdiction 
of this case . . . . Id. at 1280. 

This Court recently acceptedjurisdiction to review Kraemer, 
Case No. 75,580. However, Kraemer does not involve 
§ 324.021(9)(b), which is applicable to the case at bar. 0 
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PETITIONERS urge this Court to determine that Perry and 

Kraemer were incorrectly decided as the cases run contrary to 

"seventy years of case law" and because of the "untoward effects" 

these decisions will have on property, tax or bankruptcy law. 

PETITIONERS' mathematics is, apparently, as faulty as their 

reasoning. In 1931, Enqleman v. Traeqer, 136 So. 527 (Fla. 1931), 

this Court held that the lessor was not liable for the negligence 

of the lessee, under the dangerous instrumentality doctrine. This 

exception was based upon a statute, still in existence today in the 

form of §§ 320.01(3) and 320.02, which define an "owner" to be any 

person controlling a motor vehicle by right of lease, and which 

requires the lessee to obtain vehicle registration. PETITIONERS 

nowhere set forth the alleged ''untoward effects" that will result 

on unrelated areas of the law should WOLI not be held liable for 

the negligence of CARVER pursuant to § 324.021(9)(b). ' 
PETITIONERS' inaccuracies continue with the statement that 

prior to Perry and Kraemer, "every court in this state had found 

lessors liable" for the negligence of their lessees. In order not 

to infer any improper motives on PETITIONERS' part, WOLI would 

simply assert that through oversight, PETITIONERS failed to mention 

the cases cited in WOLI's prior Answer Brief, i.e., White v. 

Holmes, 103 So. 623 (Fla. 1925), and Enuleman, supra, both of which 

excepted lessors from liability under the dangerous instrumentality 

doctrine. 

In effect, PETITIONERS are requesting this Court to make 

several determinations, none of which control the outcome of this 

case. In order to reach an appropriate determination of the case 
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sub judice, it is respectfully submitted that this Court need not 

burden itself with: (1) determining a lessor's liability under a 

long term lease versus short term rental; (2) deciding whether or 

not there was, in fact, common law liability on the part of the 

lessor; and ( 3 )  whether beneficial ownership was transferred in the 

instant cause. PETITIONERS' "all out" attack on the area of law 

pertaining to lessor liability, when examined closely, amounts to 

nothing more than an attempt at smokescreening the truly pertinent 

issues involved. 

If, as requested by PETITIONERS, this Court were to find that, 

and it is respectfully submitted that it should not: 1) a lessor 

had common law liability under the dangerous instrumentality 

doctrine; 2) that beneficial ownership remained in the lessor in 

the case at bar; and/or 3 )  what a short term versus long term lease 

actually is, these findings would still not be determinative of 

this cause. Stated simply, the only issue that need be determined 

by this Court is whether, pursuant to 5 324.021(9)(b), Fla. Stat. 

(1989), WOLI is not vicariously liable as the "owner" of the leased 

vehicle allegedly involved in the subject accident. 

To be concise, PETITIONERS' "analysis" of the state of the law 

on lessor liability is a structurally deficient "house of 

'PETITIONERS state that they are adopting portions of the 
petitioners brief in Raynor. To the extent that this Court deems 
this incorporation appropriate, WOLI adopts the amicus curiae brief 
of Florida Motor Vehicle Leasing Group filed in response thereto. 

It is noteworthy that the Raynor petitioners conceded that 
5 324.021(9)(b) would operate to relieve a complying lessor from 
vicarious liability f o r  the lessee's negligence. @ 
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B. 8 324.021(9)(b). 

The subject Lease Agreement entered into between WOLI and 

lessee required lessee to obtain insurance acceptable to WOLI with 

limits of not less than $100,000/$300,000 for bodily injury lia- 

bility coverage and $50,000 for property damage liability coverage. 

Lessee obtained the requisite insurance which was in full force and 

effect on the date of the alleged accident with PETITIONER. The 

lease was for  a period in excess of one year. Therefore, pursuant 

to 5 324.021( 9) (b), Florida Statutes ( 1989), WOLI is not deemed the 

''owner" of the vehicle so as to be liable for PETITITONERS' 

injuries. Section 324.021(9)(b) provides as follows: 

Notwithstandinq any other provision of the Florida 
Statutes or existinq case law, the lessor, under an 
agreement to lease a motor vehicle for 1 year or longer 
which requires the lessee to obtain insurance acceptable 
to the lessor which contains limits not less than 
$100,000/$300,000 bodily injury liability and $50,000 
property damage liability, shall not be deemed the owner 
of said motor vehicle for the Purpose of determininq 
financial responsibility for the operation of said motor 
vehicle or for the acts of the operator in connection 
therewith: further, this subsection shall be applicable 
so long as the insurance required under such lease 
agreement remains in effect. (Emphasis added.)3 

Folmar, supra, holds that 5 324.021(9)(b) does exempt a lessor 

from liability for the negligent operation of the leased motor 

vehicle by the lessee, where the requisite insurance coverage is in 

place, and the lease agreement is for a period in excess of one 

year. 

The next argument is that section 324.021(9) exempts a 
lessor only from sanctions for  failing to meet the 

30ther statutory definitions excluding certain lessors from 
"ownership" are found in 5 316.003(26), 320.01(3) - defining 
"owner" as a person controlling a vehicle by right of lease. 
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financial responsibility laws related to a motor vehicle 
covered by liability insurance. The plaintiffs again 
cite section 324.021(9). They claim that the pertinent 
portion of that provision is "for the purpose of 
determining financial responsibility." The plaintiffs 
contend that the foregoing phrase relates only to the 
issue of whether the lessor is subject to the sanctions 
set forth in section 324.051. . . . We believe that the financial responsibility 
discussed in section 324.021(9) concerns financial 
responsibility imposed by the danuerous instrumentality 
doctrine, not statutory penalties for failing to provide 
proof of financial responsibility. Moreover, there would 
have been no need to enact section 324.021(9)(b) to 
require $100,000/$300,000 coverage if its only purpose 
was to exempt lessors from section 324.051 which requires 
$10,000/$20,000 coverage. 
We conclude that section 324.021(9) constitutes an 
exception to the danqerous instrumentality doctrine in 
the case of lonu-term lessors. Id. at D367. (Emphasis 
added ) . 

PETITIONERS' requested interpretation ignores the last two lines of 

§ 324.021(9)(b). WOLI is simply not liable for the vehicle's 

negligent operation by CARVER. The Fourth District Court of Appeal 

held that the plain language of § 324.021(9)(b) clearly reflects 

that it "was enacted to limit the liability of lessors under the 

dangerous instrumentality doctrine, and we so hold." Id. at D368. 

The Second District, in Perry, supra, held in an identical 

situation that the lessor was not to be considered the owner for 

purposes of imposing tort liability for the negligent acts of its 

lessee's driver where the requirements of § 324.021(9)(b) had been 

met.4 Perry held that compliance with 5 324.021(9)(b) mandates 

that a lessor, such as WOLI, not be deemed the owner of the leased 

I 41n Perry, the lease agreement was entered into on March 11, 
I 1986, prior to the effective date of 5 324.021(9)(b): 
~ e (~pp. 13-15). 
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vehicle for purposes of the dangerous instrumentality doctrine. 

a Id. 
While, as plaintiff argues, the lease also specifically 
provides that the "lessor remains the owner of the 
vehicle, " nonetheless the fact remains that the lessor 
retains no control over the operation of the motor 
vehicle. Accordingly, the lessor has under the lease 
essentially no more than naked legal title which is all 
that the above-quoted portion of the lease, which is 
otherwise stated to be included for federal income tax 
purposes, recognizes. 

Furthermore, plaintiff has not shown, . . . that there 
ever was a common law riaht of action under the danaerous 
instrumentality doctrine in Florida aaainst a lonq-term 
lessor of a motor vehicle. . . . Accordingly, and 
contrary to plaintiff's argument, it may be concluded 
that he was not deprived of a right established under 
Florida law to sue a lessor in these circumstances 
because it does not appear that such a right had been 
established. Id. at 1739. (Emphasis added). 

* * *  

The absence of merit to PETITIONERS' position is highlighted 

by their contention as to the scope of subsection (b). PETITIONERS 

suggest that 5 324.021(9)(b) merely operates to relieve lessors a 
from the obligation to provide proof of financial responsibility. 

To clothe subsection (b) with the interpretation urged by 

PETITIONERS would render it a useless and superfluous act. What 

would be the purpose of 5 324.021(9)(b), if it does not serve to 

relieve the lessor, who has complied with the provisions contained 

therein, from liability? The law is, and the Court must be mindful 

of, avoiding statutory interpretation which would result in a 

statute without meaning. If subsection (b) does not relieve the 

long-term lessor from liability, what is the purpose of the 

required increase of the lessor's liability insurance? It is 

respectfully submitted that there would be none. 
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PETITIONERS would have this Court adopt the following 

illogical conclusions: 

(1) That § 324.021(9)(b) does not relieve lessors, who 
have complied with the provisions therein, from 
vicarious liability; 

(2) That the lessor must arrange for insurance of 
greater amounts than the ordinary owner, without 
any resulting benefit: and 

(3) That the legislature enacted a requirement of 
$100,000/$300,000/$50,000 coverage, which serves no 
purpose -- because according to PETITIONERS, not- 
withstanding the fulfillment of that requirement, 
the lessor still remains the "owner," for purposes 
of imposing tort liability. 

If PETITIONERS' interpretation of the statute is adopted, from 

what exact responsibilities of ownership is the lonq-term lessor 

beinu - relieved, if not from vicarious liability? 

PETITIONERS' interpretation of 5 324.021(9)(b) is inappropri- 

ate, as stated in Folmar, supra, and Perry, supra, because of its 

failure to recognize that lessors merely had the obligation to 
0 

provide proof of financial responsibility in the amount of $lO,OOO/ 

$20,000, prior to 1986. 

If PETITIONERS' interpretation of subsection (b) is accepted, 

i.e., that the requisite $100,000/$300,000 insurance coverage 

simply relieves the lessor from its obligation to provide proof of 

financial responsibility, what maze-like interpretation would 

PETITIONERS adopt for subsection (a), which contains no insurance 

requirements whatsoever? How can PETITIONERS "maneuver" their 

interpretation so that both subsections can be read in pari mate- 

-? Rather than twisting and contorting both subsections for the 

sole purpose of saving PETITIONERS' access to a deep-pocket defen- 
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dant, the clear language of § 324.021(9)(b) must be accepted. It 

is an exception to the dangerous instrumentality doctrine. 0 
The only outcome of the interpretation urged by PETITIONERS is 

that subsection (b) would then, in fact, be unconstitutional, 

because it would impose insurance requirements on lessors in vastly 

greater amounts than those of the ordinary vehicle owner, with no 

resulting benefits. If every other titleholder, in the State of 

Florida, is required to only provide proof of financial responsi- 

bility in the amount of $10,000/$20,000, why would a long-term 

lessor be required to have coverage of $100,000/$300,000 coverage 

in order not to be subject to the sanctions imposed by !j 324.051? 

It is elementary that a statute is clothed with a pre- 
sumption of constitutional validity, and if fairly possi- 
ble a statute should be construed to avoid not only an 
unconstitutional interpretation, but also one which even 
casts grave doubts upon the statute's validity. State v. 
Metz Construction Co., Inc., 285 So.2d 598, 600 (Fla. 
1973). 

PETITIONERS' requested interpretation of subsection (b) goes well 

beyond the level of "grave doubts. Their interpretation is tanta- 

mount to unconstitutionality. 

Section 324.021( 9) (b), by its express terms, is applicable 

regardless of "any other provision of the Florida Statutes or 

existing case law." This all encompassing language must be deemed 

to include both case-law-imposed and statutory liability of a 

lessor under the dangerous instrumentality doctrine. Likewise, 

this language would encompass any common law liability of the 

lessor. After all, "common law" is nothing more than case law and 

statutory law. 
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Even had there been a common law right of action against the 

0 lessor under the dangerous instrumentality doctrine, 

5 324.021( 9 ) (b) would clearly have vitiated that right, not only by 

its express terms, but also by implication. Broward v. Broward, 

117 So. 691 (Fla. 1928). This is so because common law principles 

may be amended by implication. Ripley v. Ewell, 61 So.2d 420 (Fla. 

1952). 

It is not necessary that a statute be in direct conflict 
with the common law before the latter may be superseded, 
inconsistency being sufficient. Id. at 421. 

In re Levy's Estate, 141 So.2d 803 (Fla. 2d DCA 1962); Atlas Travel 

Service, Inc. v. Morelly, 98 So.2d 816 (Fla. 1st DCA 1957). Stat- 

utes take precedence over common law if the two are inconsistent. 

Matthews v. McCain, 170 So. 323 (Fla. 1936). 

It is respectfully submitted that this Court should not depart 

from the statute's clear language to vary what the legislature has 

so unequivocally stated. Citizens of State v. Public Service 

Comm'n, 425 So.2d 534 (Fla. 1982); Tatzell v. State, 356 So.2d 787 

(Fla. 1978). 

@ 

C. SECTION 324.021(9)(a). 

PETITIONERS' interpretation is also misguided in view of 

§ 324.021(9)(a), Fla. Stat. the other subsection of § 324.021(9). 

Section 324.021(9)(a), enacted in 1955, thirty-one years prior to 

the enactment of subsection (b),5 states as follows: 

5As early as 1955, a lessor who afforded a lessee a right of 
purchase and an immediate right of possession was entitled not to 
be sued as the owner of the vehicle. Thus, it would seem that 
effective with the adoption of the Florida Constitution in 1968, 
incorporating existingstatutes, such lessors had a constitutional 
right to be sued. 
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(a) Owner - A person who holds the legal title of a motor 
vehicle; or, in the event a motor vehicle is the subject 
of an agreement for the conditional sale or lease thereof 
with the right of purchase upon performance of the condi- 
tions stated in the agreement and with an immediate right 
of possession vested in a conditional vendee or lessee, 
or in the event a mortgagor of a vehicle is entitled to 
possession, then such conditional vendee or lessee or 
mortqaqor shall be deemed the owner for the purpose of 
this chapter. (Emphasis added). 

Clearly, subsection (a) is a statutory codification of the law 

set forth in Palmer v. Evans, 81 So.2d 635 (Fla. 1955), decided the 

same year that subsection (a) was enacted. Palmer held that the 

mere titleholder, who had transferred beneficial ownership, was not 

liable under the dangerous instrumentality doctrine for an automo- 

bile's negligent operation by another. Section 324.021(9)(a) 

expanded the law set forth in Palmer, so as to also exclude les- 

sors, who have given their lessees the rights enunciated in subset- 

tion (a), from the definition of "owner", and from liability. 

Thus, in 1955, § 324.021(9)(a) established a further exception to 

the dangerous instrumentality doctrine, then in existence. 

Although there are no Florida cases dealing with the exclusion 

of lessor liability under subsection (a), there are cases from 

other jurisdictions with identical or analogous statutory provi- 

sionsto § 324.021(9)(a) excluding certain lessors fromthe defini- 

tion of "owner." In each instance, no insurance requirements were 

placed upon the lessor prior to being excepted from the definition 

of "owner." In Lee v. Ford Motor Co., 595 F. Supp. 1114 (D.D.C. 

1984),6 involving a statute identical to subsection (a), the 

61t has previously been noted that the vicarious liability 
imposed under the dangerous instrumentality doctrine in Florida is 
"closely allied" with that of the District of Columbia. Hertz 
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owner/long-term lessor of a vehicle involved in an accident, was 

held not to be the owner as defined by the Motor Vehicle Safety 0 
Responsibility Act. (App. 1-2). The lessor was therefore held not 

to be vicariously liable for the vehicle's negligent operation. 

In 1956, Congress enacted the present Motor Vehicle 
Safety Responsibility Act, . . . adding a definition of 
the term owner; 

[a] person who holds a legal title of a 
vehicle or in the event a vehicle is the 
subject of an agreement for the conditional 
sale or lease thereof with the right of 
purchase upon performance of a condition 
stated in the agreement and with an immediate 
right of possession vested in the conditional 
vendee or lessee, or in the event a mortgagor 
of a vehicle is entitled to possession, then 
such conditional vendee or lessee or mortgagor 
shall be deemed the owner for the purpose of 
this chapter. Id. at 1115. 

Ford Motor Company was held not to be the "owner" under this 

statutory provision, for purposes of imposing tort liability for  

the negligence of the lessee. 

In the present case, it is undisputed that Ford lacked 
"dominion and control" over the vehicle in question. The 
car had been provided to FCA by Ford while one of the 
vehicles under a long-term lease between the parties was 
being repaired. . . . Under the lease, title remained in 
Ford but authority to control and operate the vehicles 
was given to the lessee, FCA. Ford had no immediate 
right to control the use of the vehicles at the time of 
the accident. Id. at 1116. 

The court imposed "the liability upon the person in a position 

. . . to allow or prevent the use of the vehicle . . . . 'I - Id. 

This analysis closely comports with the early Florida decisions 

dealing with liability under the dangerous instrumentality 

doctrine, reiterated and adopted in Perry, supra. 

CorD. v. Dixon, 193 So.2d 176 (Fla. 1st DCA 1966). 
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Moore v. Ford Motor Credit, 420 N.W.2d 577 (Mich. App. 1988), 

(App. 3-5), is also instructive. 

"Owner" means: (a) any person, firm, association or 
corporation renting a motor vehicle or having exclusive 
use thereof, under a lease or otherwise, for a period of 
greater than thirty days. 

(b) A person who holds the legal title of a vehicle 
or in the event a vehicle is the subject of an agreement 
for the conditional sale or lease thereof with the right 
of purchase upon performance of the conditions stated in 
the agreement and with an immediate right of possession 
vested in a conditional vendee or lessee or in the event 
a mortgagor of a vehicle is entitled to possession, then 
such conditional vendee or lessee or mortgagor shall be 
deemed the owner. 

The court held that although the lessor was the legal titleholder 

of the vehicle, the lessor was not to be deemed the ''owner," as 

defined by statute, for purposes of imposing tort liability. 

The 

We believe that the second part of subsection (b) 
qualifies the first part, so that the legal title holder 
of a vehicle subject to a conditional lease is not an 
owner for purposes of the civil liability statute. In 
other words, Section 37 excepts from its definition of 
"owner" a lessor such as defendant, and deems a lessee, 
here Darlene Moore, "the owner. I' 

If the Legislature had not intended to except lessors 
such as defendant from the definition of "owner" then the 
second part of subsection (b) would not have been 
necessary. Every word of a statute should be given 
meaning and no word should be treated as surplusage or 
rendered nugatory if at all possible. Id. 

* * *  

court held that although Ford Motor Credit was the legal 

titleholder of the vehicle, it was not the owner, as defined by the 

Michigan statute, for purposes of imposing vicarious liability. 

[Llegal titleholder of a vehicle subject to a conditional 
lease is not an owner for purposes of the civil liability 
statute. In other words, Section 37 excepts from its 
definition of "owner" a lessor such as defendant, and 
deems a lessee, here Darlene Moore, "a owner." - Id. 
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Siverson v. Martori, 581 P.2d 285 (Ariz. App. 1978), involves 

The court held the statute 0 a statute identical to § 324.021( 9 ) (a). 

defined the "owner" for both purposes of tort liability and 

criminal liability for the operation of a motor vehicle. 

We do not read the definition of "owner" in A.R.S. 5 28- 
lOl(30) [Florida's subsection (a)] to apply to a holder 
of bare legal title in the context of imposing criminal 
liability under A.R.S. § 28-921(A). It is inconceivable 
to us that the Legislature, in enacting A.R.S. 9 28- 
101(30), intended the imposition of either civil or 
criminal liability on the holder of bare leqal title. 
- Id. at 289. 

Witkofski v. Daniels, 198 A. 19 (Pa. 1938), deals with a 

statute identical to 5 324.021(9)(a). 

The title to this car was in Adair Motor Company. The 
latter rented the car to Henry Daniels for $161.00 on or 
before delivery, leaving a deferred rental of $576.00, 
which lessee promised to pay at the office of Universal 
Credit Company in installments of $32.00 each month. 
After all payments had been made as agreed, the lessee, 
Henry Daniels, had the right to purchase the car for 
$1.00. . . . Id. at 20. 
The Adair Motor Company, the owner of a 1934 Ford 8 
Coupe, leased that car to Henry, with the right in the 
latter of purchase upon performance of the conditions 
stated in the agreement and with an immediate right of 
possession vested in [Henry Daniels] the conditional 
vendee or lessee. That situation made Henry Daniels the 
"owner" of that car, under the provisions of Section 102 
of the Act . . . . Id. at 21. (Emphasis added). 

The Washington State case of Beatty v. Western Pacific Ins. 

CO,, 445 P.2d 325 (Wash. 1968), involves the following statute: 

RCW 46.04.380 Owner. "Owner" means a person who holds a 
title of ownership of a vehicle, or in the event the 
vehicle is subject to an agreement for the conditional 
sale or lease thereof with the right of purchase upon 
performance of the conditions stated in the agreement and 
with the immediate right of purchase vested in the 
conditional vendee or lessee, or in the event a mortgagor 
of a vehicle is entitled to possession, then any such 
conditional vendee or lessee, or mortgagor having a 
lawful right of possession or use and control for a 
period of ten or more successive days. 

17 



The court held that the conditional vendee fell squarely within the 

statute's definition of "owner" for purposes of the financial 

responsibility act. The conditional vendor was held not to be the 

"owner" for the imposition of tort liability. The court, in so 

holding, reasoned that this result was just since: 

The rationale most frequently advanced for this view is 
that where possession of the automobile has been 
transferred pursuant to the conditional sales agreement, 
the conditional vendor no longer owns the vehicle in such 
a sense as will enable him to give or withhold his 
consent to the use of the vehicle by the vendee, and that 
the vendor retains title for security purposes rather 
than for purposes of dominion over the vendee's 
possession and use of the car. Id. at 331. 
Under the conditional sales transaction herein involved 
the conditional vendee, Scott, had the lawful right of 
possession or use and control of the automobile involved 
for a period in excess of ten (10) days. He, therefore, 
fell squarely within the foregoing definition and was 
both the "operator" and the ''owner" within the 
contemplation of the financial responsibility act. The 
conditional vendor, Sutliff, holding only a security 
interest, does not come within the thrust of the act. 
- Id. at 333-34. 

* * *  

Cowles v. Roqers, 762 S.W.2d 414 (Ky. App. 1989), involves a 

similar statute to subsection (a), the only difference being that 

Kentucky's statute requires a lease of one year or longer. In 

holding the lessee to be the "owner," the court stated: 

The rationale for the rule is that possession of the 
vehicle is transferred under circumstances which prevent 
the seller from controlling the use of the vehicle by 
giving or withholding consent. We believe our 
jurisdiction's apparent adoption of this general rule by 
statute is both logical and sound. Id. at 417. 

Likewise, the Nevada Supreme Court in Bly v. Mid-Century Ins. Co., 

698 P.2d 877 (Nev. 1985), held that a statute identical to 

Florida's subsection (a) imposes liability only on the conditional 

vendee. e 
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Arter v. Jacobs, 234 N.Y.S. 357 (App. Div. 1929), involves a 

statute virtually identical to 5 324.021(9)(a). The case held that 

the lessee of an automobile would be deemed the "owner" of the 

vehicle, so as to be liable for its negligent operation, where a 

lessor retained title, until payment was made in full, and even 

though the lessor was empowered to repossess the automobile in the 

event of the lessee's breach. 

Riaas v. Gardikas, 427 P.2d 890 (N.M. 1967), involves a New 

Mexico statute identical to 5 324.021(9)(a), and held that where 

trucks were subject to conditional sales or lease contracts, the 

vendee/lessee, who had the immediate right of possession, would be 

deemed the "owner" under that state's motor vehicle act. In fact, 

the court held that the lessee's judgment creditors were entitled 

to replevy the leased trucks to satisfy the lessee's debts. 

Hiqh Point Savinqs and Trust Co. v. Kinq, 117 S.E.2d 421 (N.C. m 
1960), also involves a statute identical to 5 324.021(9)(a). The 

court held that the conditional vendee, lessee or mortgagor of a 

motor vehicle is deemed to be the owner for the purposes of the 

Motor Vehicle Safety and Financial Responsibility Act, even though 

legal title is reposed in a third party. Liability on the part of 

the legal titleholder, i.e., the conditional vendor or lessor, 

could arise: 

Only by application of the doctrine of respondeat 
superior, that is, by showing the relationship of master 
and servant, or employer and employee, or principal and 
agent. The complaint does not alleqe facts showinq any 
such relationship. Id. at 422 (emphasis added). 
Section 324.021(9)(~) relieves the lessor from liability 

where, regardless of the term of the lease: 1) the lessee is given 
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immediate possession; and 2) the lessee is given a right of 

purchase. Subsection (b) relieves the lessor from liability where: 

1) the requisite insurance is in effect; and 2) the lease is for 

0 

one year or longer. Both subsections must be read so as to achieve 

a consistent goal, i.e., exemption from liability to complying 

lessors. State v. Sullivan, 43 So.2d 438 (Fla. 1949); State v. 

Fussell, 24 So.2d 804 (Fla. 1946). Judicial contortions to yield 

a different conclusion would serve no purpose except to salvage 

Petitioners' access to a potential deep-pocket defendant, which is 

not a constitutionally protected right. 

D. THE DANGEROUS INSTRUMENTALITY DOCTRINE IS NOT 
ABSOLUTE IN ITS APPLICATION. 

Contrary to what PETITIONERS would have this Court accept as 

true, the halls of justice will not crumble by judicial approval of 

either 5 324.021(9)(a)'s or (b)'s exception to the dangerous 

instrumentality doctrine. The dangerous instrumentality doctrine 

is not, and has never been, absolute in its application. 

PETITIONERS have donned blinders so as to prevent the glaring 

reality of t h e  law to penetrate their arguments. 

0 

The doctrine does not apply, and an owner is not liable, for 

injuries caused by a vehicle's negligent operation by: 1) a 

repairman, Castillo v. Bickley, 363 So.2d 792 (Fla. 1978); 2) a 

valet, Fahey v. Raftery, 353 So.2d 903 (Fla. 4th DCA 1977); or 3 )  a 

bailee passenger who had entrusted its operation to a negligent 

driver, Devlin v. Florida Rent-A-Car, Inc., 454 So.2d 787 (Fla. 5th 

DCA 1984). 
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Florida law holds, and has so held for more than thirty years, 

that the transfer of the beneficial ownership of a vehicle absolves 

the legal titleholder, under a conditional sales contract, from 

tort liability. Palmer, supra. Mere retention of the title to a 

motor vehicle, as security for payment of the purchase price, is 

insufficient to impose tort liability on the titleholder for the 

negligent operation of the vehicle by another. Horne v. Vic 

Potamkin Chevrolet, Inc., 533 So.2d 261 (Fla. 1988); Resister v. 

Reddinq, 126 So.2d 289, 291 (Fla. 1st DCA 1961); Gary Fronrath 

Volkswasen. Inc. v. Munsey, 532 So.2d 1296 (Fla. 4th DCA 1988). 

As the Court noted in Robelo v. United Consumer's Club, Inc., 

14 F.L.W. 2706 (Fla. 3d DCA 1989), an employer is not necessarily 

liable for injuries an employee causes when using an automobile 

titled in the name of the employer. Likewise, an employer is not 

liable as the titleholder of a vehicle, for an employee's 

intentional torts committed while operating the employer's vehicle. 

Nye v. Seymour, 392 So.2d 326 (Fla. 4th DCA 1980). 

None of these exceptions require a relinquishment of control 

for a certain time period. Contrary to PETITIONERS' protestations, 

there is nothing inconceivable about exempting a lessor, for longer 

than one year, from liability under § 324.021(9)(b), where an owner 

is relieved from liability, merely by turning over his vehicle to 

a valet service for five minutes. 

Additionally, in Kraemer, supra, the Court analosized the 

lessor's position to that of a conditional vendor. The Second 

District held that the lessor in effect has given up beneficial 

ownership to the lessee, who then becomes responsible for his own 
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negligent acts. Interestingly, this is the same exception that was 

recognized in 1931, in the Florida Supreme Court case of Enuleman, 

supra. 

0 

E. PERRY AND KRAEMER WERE CORRECTLY DECIDED. 

It is respectfully submitted that PETITIONERS' attempts to 

show that the Second District Court of Appeal was "misguided" in 

the Perry and Kraemer decisions, are totally devoid of merit. 

PETITIONERS attempt to discredit Perry and Kraemer by citing 

to cases where lessors of motor vehicles were held liable.7 These 

citations include Susco Car Rental System of Fla. v. Leonard, 112 

So.2d 832 (Fla. 1959), which, without dispute, involved a short- 

term rental situation. A s  stated previously, this Court declined 

to review Perry on the merits where it was alleged that Perry was 

in direct conflict with Susco. The other important factor that 

PETITIONERS fail, and/or refuse to recognize, is that neither the 

Perry nor Kraemer decisions stand or fall on whether a lessor of a 

vehicle was ever held liable for the negligence of the lessee at 

common law or prior to the enactment of § 324.021(9)(b). The 

explicit language in Perry simply stated, that no authority, 

establishing a common law riuht of action against a long-term 

7PETITIONERS state that the courts did not differentiate 
between long-term lessors and short-term renters. There is, 
however, no indication, in any of the cited cases, that the issue 
of long-term leases versus short-term rentals was ever presented to 0 those Courts. 
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lessor could be found,nor had the plaintiff 

0 establishing same.' 

Thus, in an attempt to discredit both 

cited to any case 

Perry and Kraemer, 

PETITIONERS have incorrectly assumed: 1) that Perry and Kraemer 

held that a lessor had never previously been held liable under the 

dangerous instrumentality doctrine for the negligence of a lessee; 

2) that Perry and Kraemer turn on the issue of short term rentals 

versus long-term leases; and 3) that Perry was decided on the basis 

of beneficial ownership. PETITIONERS' Brief, built on these faulty 

"foundations," cannot withstand even the proverbial fairy tale 

"huffing and puffing . " 
Perry deals with 5 324.021(9)(b), Fla. Stat. (1986), which is 

applicable to the instant cause. Contrary to PETITIONERS' 

assertions, Perry does not turn on the issue of beneficial 

ownership, or whether a lessor was liable at common law for the 

negligence of the lessee. Perry's primary concern was whether 

subsection (b) of 5 324.021(9) exempted a lessor from vicarious 

liability for the negligence of the lessee, regardless of how or if 

that liability ever arose. PETITIONERS attack Perry as incorrect 

because lessors were held liable under the dangerous 

instrumentality doctrine, prior to subsection (b)'s enactment. 

This over-simplistic approach to demean the holding of Perry cannot 

withstand judicial scrutiny. The survival of Perry does not depend 

a 

'The discussion of the common law right of action against a 
lessor arose from the argument that 5 324.021(9)(b) violated a 
right of access to courts by abolishing a common law right of 
action against a lessor, an argument the Second, Third and Fourth 
District Courts of Appeal have found to be devoid of merit. 
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upon whether or not a lessor had ever been held liable for the 

negligence of a lessee. Parading citations before this Court to 

cases where a lessor had been held liable, are of no avail where 

neither subsection (a) nor (b) was in issue. In sum, PETITIONERS 

have completely "missed the mark." Perry simply holds that 

5 324.021(9)(b) renders a lessor immune for the negligence of a 

lessee regardless of how or in what manner that liability 

originally arose. 

In Kraemer, supra, the Second District held that the lessor 

was not liable as the owner for the negligent acts of the lessee. 

The Court expressed its opinion that, even without reference to 

5 324.021(9), Fla. Stat., the lessor was not liable as it 

maintained none of the indicia of beneficial ownership of the 

vehicle. 

The Anderson I case imposed liability upon the owner a 
based largely upon the fact that the traffic statutes 
placed various duties on "owners." Similar Florida 
Statutes now define the term "owner" to include 
conditional vendees and lessees. See §§ 316.003(26) and 
324.021(9), Fla. Stat. (1985). 

While this issue has not been squarely addressed in 
Florida, the United States District Court for the 
District of Columbia in Lee v. Ford Motor Co., 595 F. 
Supp. 1114 (U.S.D.C. 1984), decided this very issue. 
There, when dealing with precisely the same issue as is 
involved here, the federal district court ruled that 
liability attached to the beneficial owner, the long-term 
lessee, rather than to the long-term lessor who held 
title to the vehicle in question. See also Moore v. Ford 
Motor Credit Co., 420 N.W.2d 577 (Mich. App. 1988). We 
do not deem it necessary to rely upon Florida's traffic 
regulation statutes and financial responsibility laws to 
conclude that the record titleholder as lessor under a 
long-term lease is not liable for the negligence of the 
lessee under the dangerous instrumentality doctrine. 

In a short-term rental situation, the rental car company 
agrees to allow its car to be utilized by the renter for 
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a short period of time, with the rental car company 
purchasing the tag, obtaining the registration, doing all 
applicable maintenance and providing insurance. The 
rental car company also generally determines where the 
car must be dropped off and whether it may be removed 
from the state. The only similarity between a long-term 
lease and a short-term rental is the fact that in both 
situations title is held by someone other than the 
driver. Title alone is not sufficient to impose 
liability under the danqerous instrumentality doctrine. 
- Id. at D.82 (emphasis added). 

The same indicia of beneficial ownership that was found to be 

lacking in the lessor therein, is also lacking in WOLI. 

PETITIONERS have trouble discerning a difference between a 

lessor's liability under a long-term lease and that of a lessor 

under a short-term rental. However, the realities of the 

situations presented by the long-term lease versus short-term 

rental are sufficient in themselves to exempt the long-term lessor 

from liability, while keeping intact the liability of the short- 

term renter. 

It is clear that the responsibilities and obligations of the 

long-term lessee are quite different from those of the short-term 

renter. In the case sub iudice, as in Kraemer, the lessee is 

solely responsible for: 1) maintenance of the leased vehicle; 

2) repairs to keep the leased vehicle in good working order; 3) any 

other expenses associated with operating the leased vehicle; 

4 )  servicing the leased vehicle according to the manufacturer's 

recommendations set forth in the owner's manual: 5) payment of 

title expenses; 6 )  payment of all registration fees; 7) payment of 

all licensing fees; 8) payment of all inspections required by 

governmental authority; 9) payment of all excise, use, personal 

property, gross receipts and other taxes incurred with respect to 
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the leased vehicle; and 10) indemnification to WOLI as a result of 

all losses, damages, injuries, claims, demands and expenses arising 

out of the operation of the vehicle. 

0 

On the other hand, the short-term renter has no such 

obligations. Additionally, in the vast majority of instances, the 

long-term lessee selects a vehicle, including make, model and 

color, as the subject of the lease. The short-term renter normally 

has no say in the type of vehicle to be rented, with the exception 

of requesting a compact, deluxe and/or luxury model. The long-term 

lessee is "stuck" with the vehicle of his choice for the duration 

of the lease. The short-term renter, subject to vehicle 

availability, can always obtain a replacement vehicle should the 

rented vehicle not meet with the renter's approval. It is 

respectfully submitted that it is not for this Court to determine 

where a short-term rental ends and a long-term lease begins. ' 
Just as the owner who delivers his vehicle to a service 

station, or an owner who delivers his vehicle to a valet parking 

service, is not held responsible for the vehicle that is out of his 

control, now too, the lessor who relinquishes control over its 

vehicle, in the fashion at issue, is relieved of responsibility for 

injuries arising from its negligent operation. 

PETITIONERS' assertions are incorrect that real property law 

does not support the reasoning of the court in Kraemer, regarding 

the transfer of beneficial ownership to the lessee. A tenant's 

interest in a leasehold estate during the term of the lease is for 

all practical purposes the equivalent of absolute ownership and 

ownership of fee simple title, as the tenant has the exclusive 
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right of possession. Gray v. Callahan, 197 So. 396 (Fla. 1940); 

West's Drua Stores, Inc. v. Allen Inv. Co., 170 So. 447 (Fla. 

1936); Baker v. Clifford-Mathew Inv. Co., 128 So. 827 (Fla. 1930); 

Rouers v. Martin, 99 So. 551 (Fla. 1924). 

F. COMMON LAW LIABILITY.' 

It is respectfully submitted that the Second District Court of 

Appeal was eminently correct in its observation of the lack of 

authority for the proposition that a lessor was vicariously liable 

at common 1aw.l' Section 2.01, Florida Statutes, defines "common 

law" as follows: 

The common and statute laws of England which are of a 
general and not a local nature, with the exception 
hereinafter mentioned, down to the Fourth day of July, 
1776, are declared to be in force in this state; 
provided, the said statutes and common law be not 
inconsistent with the constitution and laws of the United 
States and the acts of the legislature of this state. 

Lessor liability did not exist prior to July 4, 1776. White, 

supra. 

There was no relation of master and servant or of 
principal and agent between the bailor and the bailee, 
but a mere bailment for hire by one enqaued in the 
particular business of hirinu automobiles without drivers 
to others for their own purposes. 
The facts of this case do not support a rule of liability 
on the part of the owner of the automobile. . . . 

'WOLI hesitates to even present this point as WOLI submits 
that regardless of how, when, if and in what manner a lessor's 
liability arose initially, it is totally irrelevant as to whether 
or not Perry and Kraemer were correctly decided. WOLI presents 
this point "under protest" with no intent of legitimizing 
PETITIONERS' argument of whether a lessor was held liable prior to 
1986. It is not WOLI's desire to spread, any further, the smoke 
screen that PETITIONERS have presented to cloud these proceedings. 

"While the dangerous instrumentality doctrine may have 
existed, under certain circumstances, at common law, a lessor's 
liability thereunder did not. 
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The rules of liability stated in Anderson v. Southern 
Cotton Oil Co., 73 Fla. 432, 74 So. 975, . . ., and 
Southern Cotton Oil Co. v. Anderson, 80 Fla. 441, 86 So. 
629, . . . have reference to the facts of those cases 
showing a relation of employer and employee or principal 
and agent. 
The present statutes of the state, requlatinq the 
operation of motor vehicles on the hiqhways in the state, 
do not rewire an extension of the rule of liability 
applicable to owners of motor vehicles as stated in the 
above-cited cases. Id. at 624. (Emphasis added). 

Thus, as of 1925, the date White was decided, there did not exist, 

on the part of the lessor, any liability under the dangerous 

instrumentality doctrine. Therefore, the "notion" that a lessor 

was liable at common law, under the dangerous instrumentality 

doctrine, cannot pass muster when this liability had not even been 

established in the first quarter of the twentieth century.ll 

In summary, "common law" liabilities were those liabilities 

existing as of July 4, 1776. § 2.01, Fla. Stat. However, as of 

1925, no liability on the part of a lessor of a motor vehicle 

existed under the dangerous instrumentality doctrine. 

In fact, as of 1931, mere ownership of an automobile did not 

definitively establish the owner's liability for the negligent 

operation of the automobile. Enuleman, supra. 

It may be conceded that the law is to the effect that the 
mere fact of ownership of a vehicle will not establish a 
liability of the owner for injuries resulting from the 
misuse or negligent operation by one to whom the owner 
has loaned it, and that something more than ownership is 
ordinarily required to establish agency or the relation 
of master and servant between the owner and borrower. . . . nor has it been held in Florida that the mere fact 
that the instrumentality in question is an automobile had 
per se set up a new rule with regard to how the 

"It is noteworthy that PETITIONERS have failed to cite a 
single case to support the proposition that the LESSOR was liable 
at common law, under the dangerous instrumentality doctrine. 
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relationship of principal and agent or master and 
servant, and the rule of liability controlling these 
relationships is to be applied. We think it may still 
safely be affirmed that where it is souaht to hold one 
person responsible and civilly liable for the torts 
committed by another, it must be made to appear by 
competent evidence that the relationship of principal and 
aaent or that of master and servant existed between the 
two at the time the tort was committed, and, in addition 
to that, that the tortious act complained of was 
committed in the course of the employment of the servant, 
or was within the scope of the agency. Id. at 529. 
(Emphasis added). 

Therefore, in 1931, the debate went on as to whether mere ownership 

of an automobile, without more, imposed liability upon the owner 

for the vehicle's negligent operation by another. 

The rule of the common law which was originally 
applicable to ox carts, horse-drawn vehicles, and 
bicycles may still be required by our legal doctrine of 
"stare decisis" to be applied at this late date to the 
automobile and aeroplane of modern civilization; but it 
by no means follows that such common law must be applied 
to new situations with the same deqree of strict 
construction and narrow limitations. Such rules as this 
cannot just be applied to such a dangerous 
instrumentality in operation as an automobile or an 
aeroplane in exactly the same way as it would be applied 
to an innocuous thing such as an ox cart, horse and 
buggy, bicycle, or a wheel barrow. 
In this connection it is of interest to demonstrate that 
the weight of authority in the United States has favored 
many different, though varying, applications of these 
ancient rules of the common law when required to be 
considered in connection with claims of liability 
asserted with regard to the negligent operation of motor 
vehicles. In many decided cases the courts have often 
made a more liberal application of these rules to 
automobiles than they have applied to less danqerous 
instrumentalities. Id. at 530. (Emphasis added). 

Even when liability for mere ownership of an automobile was 

imposed, the courts still recognized an exception in the case of a 

lessor/bailor. 

The only effect our holdings have is to recognize that 
insofar as the operation of an automobile on the highways 
is concerned, that the owner stands always, as a matter 
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of law, in the relation of "superior" to those whom he 
voluntarily permits to use his license and to operate his 
automobile on the highways under it, or those whom he 
allows to do so with his knowledge and consent. Like all 
cases of this kind, there is an exception, as we have 
pointed out. Such exception has been recoqnized in the 
particular case where the statute12 expressly permitted 
a bailment for hire, under which the bailee was allowed 
to Procure and operate a hired car as if he were the 
owner. Under this exception, all liability was 
transferred to him which would thus have attended his 
actual ownership if it had existed. - Id. at 531. 
(Emphasis added). 

Later, "another era began and the bailor-owner of an 

automobile for hire lost his immunity . . ." Lynch v. Walker, 31 
So.2d 268, 271 (Fla. 1947). Thus, the bailor's/lessor's liability 

arising from the operation of an automobile, under the dangerous 

instrumentality doctrine, is a creature of Florida caselaw, not 

Florida common law. The enactment of subsection (a) in 1955 and 

(b) in 1986 merely completed the circle; i.e., liability of the 

lessor became, under certain conditions, exactly what it was in 

1925, non-existent. 

The imposition of vicarious liability was originally based on 

possession, dominion and control. Perry, supra; Kraemer, supra. 

The rationale of each of the foregoing decisions adopts 
as a criteria for determining liability whether or not 
the person charged had possession of and dominion and 
control over the vehicle at the time its negligent 
operation caused the damages forming the subject matter 
of the suit. If so, liability is imposed even though the 
negligent operation of the vehicle was by some third 
person to whom it was temporarily entrusted. Martin v. 
Lloyd Motor Co., 119 So.2d 413, 415-16 (Fla. 1st DCA 
1960). (Emphasis added). 

"This statute is now embodied in § 320.01(3) defining "owner" 
to be any person controlling any motor vehicle by right of lease, 
and 5 320.02, which requires the lessee to obtain the vehicle 
registration, as does the lease in the case at bar. 
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The unifying thread running through all of these cases required 

something other than mere ownership prior to the imposition of 0 
liability. At common law, proving actual title was unimportant; it 

was only necessary "to establish who exerted such dominion'' over 

the vehicle. Wilson v. Burke, 53 So.2d 319, 321 (Fla. 1951); Frank 

v. Fleminq, 69 So.2d 887 (Fla. 1954). 

It is respectfully submitted that to reverse Perry's holding, 

whereby § 324.021(9)(b) relieves the lessor from liability for the 

negligence of the lessee, on the sole basis that the Court stated 

it could find no authority for a lessor's liability at common law, 

would be to ignore the forest for the trees. The issue in Perry 

was whether subsection (b) vitiated any liability of the lessor, 

regardless of if, how and/or when the liability first arose. 

It is respectfully submitted that the focal point of Perry is 

not whether a lessor had been held liable for the negligence of a 

lessee previously. Rather, the issue was whether a lessor, who had 

complied with subsection (b) would be held liable thereafter. 

G. THE DANGEROUS INSTRUMENTALITY DOCTRINE IS A 
FINANCIAL RESPONSIBILITY PRINCIPLE LIMITED BY 
5 324.021(9)(b). 

PETITIONERS contend that 5 324.021(9)(b) should not be 

construed so as to limit the application of the dangerous 

instrumentality doctrine on the basis that Chapter 324 addresses 

only financial responsibility. PETITIONERS would have this Court 

hold that the dangerous instrumentality doctrine and 

9 324.021(9)(b) are totally unrelated. It is apparent that 

PETITIONERS have misconstrued either the dangerous instrumentality 

doctrine, Chapter 324 of the Florida Statutes, or both. It is 
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noteworthy that PETITIONERS have cited no cases in support of this 

0 position. 

Section 324.011, Florida Statutes (1989), delineating the 

purpose of the financial responsibility law, states as follows: 

It is the intent of this Chapter to recognize the 
existing rights of all to own motor vehicles and to 
operate them on the public streets and highways of this 
state when such rights are used with due consideration 
for others; to promote safety, and provide financial 
security by such owners and operators whose responsi- 
bility it is to recompense others for iniury to person or 
property caused bv the operation of a motor vehicle. 
Therefore, it is required herein that the operator of a 
motor vehicle involved in an accident shall respond for 
such damaqes and show proof of financial ability to 
respond for damages in future accidents as a requisite to 
his future exercise of such privileges. (Emphasis added.) 

Patently, the Financial Responsibility Law and the dangerous 

instrumentality doctrine are inextricably interrelated. In fact, 

the dangerous instrumentality doctrine is an expression of a finan- 

cial responsibility principle. Insurance Company of North America 

v. Avis Rent-A-Car System, Inc., 348 So.2d 1149 (Fla. 1977). 

To this end the law requires motor vehicle owners to 
provide liability insurance coverage for the operation of 
motor vehicles on the highways of this state. 
Independent of this insurance requirement is the common 
law obligation of vehicle owners under the dangerous 
instrumentality doctrine. But neither of these financial 
responsibility principles . . . Id. at 1153. (Emphasis 
added). 

Section 324.021(9)(b) clearly establishes that WOLI is no 

longer considered financially responsible and/or the "owner" for 

the application of the dangerous instrumentality doctrine. Id. 
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H. THE LEGISLATIVE INTENT WAS CLEARLY TO EXEMPT 
LESSORS, SUCH AS WOLI, FROM LIABILITY UNDER THE 
DANGEROUS INSTRUMENTALITY DOCTRINE. 

It is respectfully submitted that § 324.021( 9 ) (b), being clear 

and unambiguous, need not be subjected to statutory construction 

machinations to determine its meaning. However, these 

"machinations" only further buttress WOLI ' s  position. The House of 

Representatives' Debate on Bill 902 (amendment to 5 324.021, Fla. 

Stat.) shows clearly that the Legislature intended the import of 

the words used in 5 324.021( 9) (b) . (App. 6-9). The Legislature 

was not ignorant of the fact that the Amendment, here in issue, 

would except the lessor from liability under the dangerous 

instrumentality doctrine for  damages arising from the use of the 

vehicle by the lessee. 

In the instant case, there is a clear manifestation of legis- 

lative intent, which is the polestar of judicial construction. 

Lowry v. Parole and Probation Comm'n, 473 So.2d 1248 (Fla. 1985). 

This is true where reasonable differences arise as to the meaning 

or application of the statute although, in the instant case, there 

are no such differences. In the matter sub judice, it is even more 

compelling since the legislative intent shows that § 324.021(9)(b) 

states exactly what the Legislature intended in a clear and 

unequivocal manner: exempting certain lessors from the application 

of the financial responsibility law, i.e., the danaerous 

instrumentality doctrine, regardless of how the liability arose. 

The Debate shows as follows: 

Representative Dudley: As most of you know under current 
law, and I think the law of all states, the owner of an 
automobile is financially responsible for damages caused 
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when that car is involved in an accident or that motor 
vehicle, as I understand the amendment as it has been 
explained on the House floor, would say that the lessor 
of an automobile, the owner who is allowing someone else 
to use it would be avoiding that liability . . . . 
Further debate Representative Woodruff for what purpose, 
speak against the Amendment. You are recognized. Ladies 
and gentlemen, what Mr. Meffert is trying to do is trying 
to get certain people out from responsibility as having 
an ownership of an automobile, at the present time, 
Florida has a danqerous instrumentality rule. . . . 
Representative Gallagher, Mr. Speaker, Ladies and 
Gentlemen of the House, listen to what Mr. Upchurch says, 
what he is saying is that we are treating a lease that is 
for one year or longer very similar to a purchase. . . . 
(Emphasis added.) 

The legislative intent is extraordinarily clear. In fact, 

5 324.021(9)(b) reflects the precise nature of the legislature's 

intent. One of the legislature's unequivocal purposes was to 

eliminate double insurance premiums, by relieving a lessor/legal 

titleholder from liability as an owner of a motor vehicle when 

there is in existence a lease for one year or longer and the lessee 

complies with the required insurance limits. Pursuant to the 

legislative debate, it is obvious that the dangerous instru- 

mentality doctrine, a financial responsibility principle, is being 

limited in its application. In view of the debate on the subject 

amendment and mindful of the clear import of the language used, 

PETITIONERS' contention that 5 324.021(9)(b) does not relieve the 

long-term lessor/owner from liability cannot pass judicial muster. 

Contrary to PETITIONERS' contention, this Court may use the 

legislative debate, for its analysis of 5 324.021(9)(b). Laskv v. 

State Farm Ins. Co., 296 So.2d 9 (Fla. 1974). 

From an analysis of the statute itself, together with 
such other sources as leqislative debate, law review 
commentary and opinions of other courts discussing the 
constitutional validity of analogous laws, we have 
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concluded that the legislative objectives involved here . . . . Id. at 16. 
Likewise, in Vildibillv. Johnson, 492 So.2d 1047 (Fla. 1986), the 

testimony of the sponsors of an amendment was ~0nsidered.l~ It was 

not necessary, prior to this Court's consideration of the 

legislative debate, to have the legislative debate introduced into 

evidence at the trial court level. The legislative debate is 

merely a tool that this Court may use in its independent research. 

Ellsworth v. Insurance Co. of North America, 508 So.2d 395 (Fla. 

1st DCA 1987). 

On the other hand, the legislative staff summary contained in 

PETITIONERS' Appendix, pages 6-12, cannot be considered on the 

issue of legislative intent, as the analysis was never introduced 

at the trial court level. DeDartment of Health & Rehab. Serv. v. 

Shatto, 487 So.2d 1152 (Fla. 1st DCA 1986). Also the analysis 

dated July 28, 1986 should not be considered as it was rendered 
0 

subsequent to the bill's presentment to the governor. Ellsworth, 

supra. 

It is respectfully submitted that PETITIONERS' attempted 

interpretation of 9 324.021(9)(b) is without merit. Section 

324.021(9)(b) is clear and unambiguous on its face and establishes 

that WOLI is not to be considered the "owner" for the injuries 

I3The case cited by Appellants, i.e., Fields v. Zinman, 394 
So.2d 1133 (Fla. 4th DCA 1981), would not consider affidavits by 
members of the legislature as to their subjective intent, where it 
was not shown that this intent was ever expressed to other members 
of the legislature. Unlike the Fields case, the legislative 
debate, by its nature, clearly involved an expression of intent to 
other members. 
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sustained by PETITIONERS. The Third District decision should be 

0 affirmed. 

11. APPLYING 6 324,021(9)(b) TO ACCIDENTS OCCURRING SUBSEQUENT TO 
ITS EFFECTIVE DATE, AUGUST 6, 1986, IS NOT A RETROACTIVE 
APPLICATION, REGARDLESS OF THE DATE OF EXECUTION OF THE LEASE 
AGREEMENT. 

PETITIONERS state that "the statute cannot apply to leases 

entered into before its effective date." However, it is 

respectfully submitted that § 324.021(9)(b) does not apply to the 

lease entered into between WOLI and its lessee, but rather to 

PETITIONERS' cause of action which accrued in 1989, subsequent to 

subsection (b)'s enactment. PETITIONERS' "retroactive1' argument is 

totally without merit, and is nothing more than an attempt at 

muddying the otherwise clear issues in this matter. 

PETITIONER, JACINTO ABDALA, was allegedly injured on 

February 23, 1989. That § 324.021(9)(b), enacted in 1986, exempts 

WOLI from liability for the accident occurring on February 23, 
a 

1989, three years later, is not, by any stretch of legal 

imagination, a retroactive application of the statute. Section 

324.021(9)(b) does not: 1) interfere with a contractual right of 

PETITIONERS; 2) destroy a right of PETITIONERS that vested prior to 

the statute's enactment; or 3) create a new liability in connection 

with a past transaction. Thus, there is no retroactive 

application. Re Seven Barrels of Wine, 83 So. 627 (Fla. 1920). 

A statute is not unconstitutionally retrospective in its 
operation unless it impairs a substantive, vested right. 
A substantive, vested right is an immediate right of 
present enjoyment, or a present fixed right of future 
enjoyment. . . . To be vested, a right must be more than 
a mere expectation based on anticipation of the 
continuance of an existing law; it must have become a 
title, legal or equitable, to the present or future 
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enforcement of a demand. . . . This mere possibility of 
sharing in trust proceeds in the future is hardly an 
interest of such substance as to be entitled to 
constitutional protection. In re Will of Martell, 457 
So.2d 1064, 1067 (Fla. 2d DCA 1984). 

PETITIONERS had no vested rights until the accident occurred 

in 1989. Through the date hereof, PETITIONERS have no vested 

interest at all in the lease agreement between WOLI and lessee. 

The mere prospect that a plaintiff might recover damages, in a tort 

claim, from a defendant, is not a vested right. Lamb v. 

Volkswaaenwerk Aktienqesellschaft, 631 F. Supp. 1144 (S.D. Fla. 

1986). Since PETITIONERS' claim did not become vested prior to the 

effective date of 5 324.021(9)(b), there is no retroactive 

application of the statute. Id. 

Moreover, no one had a vested right in a particular remedy or 
rule of procedure in existence at the time the lease was made. 

The remedial law in force at the time the contract is 
made, entered into and becomes a part thereof, but the 
parties to the contract have no vested right under the 
contract clause of the federal Constitution, and the 
particular remedy or modes of procedure then existing. 
It may be assumed that the parties made their contract 
with knowledge of the power of the state to change the 
remedy or method of enforcing the contract, which may be 
done by a state without impairing contract obligations. 
. . . A State may by legislative enactment modify 
existing remedies and substitute others without impairing 
the obligation of contracts. . . . Mahood v. Bessemer 
Properties. Inc., 18 So.2d 775, 779-80 (Fla. 1944). 

Since 5 324.021(9)(b) does not have the effect of rewriting the 

contract entered into between lessee and WOLI (the parties to the 

contract), i.e., no substantive rights of WOLI and/or lessee were 

changed, there is no retroactive application. Manninq v. Travelers 

Ins. Co., 250 So.2d 872 (Fla. 1971). 
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Indeed, (5 324.021(9)(b) only reaffirms paragraph 28 of the 

Lease Agreement, which provides that the lessee is responsible for 0 
all claims arising from the use of the leased automobile. Because 

9 324.021(9)(b) neither alters the substance of nor detracts from 

the value of the lease agreement, in any manner, there is no 

retroactive application. Pinnellas County v. Banks, 19 So.2d 1 

(Fla. 1944). Furthermore, since 5 324.021( 9)( b) neither impairs 

the contractual relationship of WOLI and lessee, nor alters any 

rights of PETITIONERS vested as of the enactment date, this 

argument of PETITIONERS' must also fail. United States Fidelity & 

Guar. Co. v. DeDartment of Insurance, 453 So.2d 1355 (Fla. 1984). 

It is respectfully submitted that PETITIONERS do not even have 

the requisite standing to present the retroactive argument 

regarding the lease, to which they were not a party. See State v. 

Saiez, 489 So.2d 1125 (Fla. 1986); Daytona Beach v. Del Percio, 476 

So.2d 197 (Fla. 1985); Osterndorf v. Turner, 426 So.2d 539 (Fla. 

1982). 

0 

All of the cases cited by PETITIONERS, in support of their 

retroactive application argument, deal with statutes that effect 

contracts entered into prior to the date of the statutes. Fleeman 

v. Case, 342 So.2d 815 (Fla. 1977), involved a statute prohibiting 

escalation clauses in certain types of leases. The Court held that 

the statute did not apply to contracts, having such provisions, 

entered into prior to the date of the statute. However, 

§ 324.021(9)(b) does not operate to change any contractual rights 

then existing between WOLI and lessee. Certainly, it cannot be 
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said that the lease agreement contained any provision whereby WOLI 

agreed to be liable for the negligent acts of its lessee. 0 
111. PETITIONERS HAVE FAILED TO MEET THEIR BURDEN OF CLEARLY 

DEMONSTRATING THAT § 324.021(9)(b) IS UNCONSTITUTIONAL. 

A. SECTION 324.021(9)(b), BY EXCLUDING WOLI FROM THE 
DEFINITION OF OWNER, DOES NOT VIOLATE PETITIONERS' 
RIGHT OF ACCESS TO THE COURTS. 

PETITIONERS also argue that 5 324.021(9)(b) is unconstitu- 

This tional because it denies them access to the courts. 

constitutional attack of PETITIONERS must fail for many reasons. 

The seminal case of Kluqer v. White, 281 So.2d 1 (Fla. 1973), 

dealing with the constitutional right of access to the courts, 

stated: 

[Wlhere a right of access to the courts for redress for 
a particular injury has been provided by statutory law 
predating the adoption of the Declaration of Rights of 
the Constitution of the State of Florida, or where such 
right has become a part of the common law of the state 
pursuant to Fla. Stat. § 2.01, F.S.A., the Legislature is 
without power to abolish such a right without providing 
a reasonable alternative to protect the rights of the 
people of the state to redress for injuries, unless the 
Legislature can show an overpowering public necessity for 
the abolishment of such right, and no alternative method 
of meeting such public necessity can be shown. Id. at 4. 
PETITIONERS have not been deprived of a right of access to the 

Courts for redress of their injuries. PETITIONERS are still free 

to seek redress for their injuries from CARVER and the lessee. The 

constitutional mandate, requiring access to the Courts, does not 

speak in terms of having a particular number of defendants to sue, 

but rather, "redress for a particular injury." 

Additionally, Kluqer holds that the constitutional protection 

exists only where the right of access to the courts has been: 

1) established by statutory law in existence prior to the adoption 0 
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of the Declaration of Rights of the Florida Constitution, i.e., 

1968; or 2) where the right had become part of the common law of 0 
Florida pursuant to 9 2.01, Fla. Stat. It is respectfully 

submitted that: 1) no statutory law existed prior to 1968 

authorizing suit against a lessor for the negligent acts of its 

lessee; and 2) the right to sue a lessor for the negligent acts of 

the lessee did not exist at common law pursuant to 9 2.01, Fla. 

Stat., as this right was not established until the twentieth 

century, by caselaw. White, supra. 

Thus, since PETITIONERS' "right" to sue WOLI is not afforded 

constitutional protection, 9 324.021(9)(b) is not constitutionally 

infirm. Furthermore, because § 324.021(9)(b) has not abolished a 

statutory or common law right of action protected article 

section 21, no constitutional violation has occurred. See, 

Overland Construction Co.. Inc. v. Sirmons, 369 So.2d 572 (Fla. 

1979); Perry, supra. 

Assuming, arauendo, that a common law or statutory right, 

predating 1968, did exist in PETITIONERS' favor, 5 324.021(9)(b) 

would still not violate Florida's constitutional right of access to 

the courts. 

Unlike the statutes involved in Smith and Kluqer, section 
324.021(9)(b) does not place a cap upon damages. It does 
not limit plaintiff's right to recover damages from the 
lessee who controls the operation of the vehicle. Nor 
does it place a cap upon those damages. It essentially 
only mandates that a long term lessor shall not under 
certain circumstances be deemed the owner of the motor 
vehicle for purposes of the dangerous instrumentality 
doctrine. Perry, supra at 681. 

"We, therefore, do not believe the statute violates article I, 

section 21, although it is true that it eliminates a possible deep- 
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pocket." Folmar, supra at D368. The Legislature has neither 

0 totally abolished nor eliminated PETITIONERS' right to recover for 

their injuries. The elimination of one possible ground for relief 

does not require the Legislature to provide some replacement. 

Jetton v. Jacksonville Electric Authority, 399 So.2d 396 (Fla. 3d 

DCA 1981). 

The Constitution does not require the substitute remedy 
unless the legislative action has abolished or totally 
eliminated the previously recognized cause of action. 
A s  discussed in Kluqer, and borne out in later decisions, 
no substitute remedy need be supplied by legislation 
which reduces but does not destroy a cause of action. 
The Court pointed out that legislative changes in the 
standard of care required, making recovery for negligence 
more difficult, impede but do not bar recovery, and so 
are not constitutionally suspect. Id. at 398. 
In the instant case, PETITIONERS' right to seek redress has 

not been abolished. The Legislature has clearly stated that the 

lessee and/or CARVER are the parties against whom relief must be 

sought. This is not violative of PETITIONERS' right to "redress of 

any injury" guaranteed by the Constitution. White v. Hillsborouah 

County Hosp. Auth., 448 So.2d 2 (Fla. 2d DCA 1983). 

Here, the right of an injured party to seek redress has 
not been abolished. Rather, the Legislature has merely 
substituted the state and its agencies, which previously 
could not be sued because of the sovereign immunity, for 
the individuals who could have been sued. . . . Thus, 
appellant's cause of action has not been destroyed but 
has been converted to an action against a state agency. 
- Id. at 3. 

Even where a cause of action is reduced, as opposed to being 

totally destroyed, the Legislature need not provide a substitute 

remedy. Id. PETITIONERS still can seek redress against the active 

tortfeasor. THERE IS NO CONSTITUTIONAL RIGHT TO A "DEEP POCKET" 
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