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PRELIMINARY STATEMENT 

The A p p e l l a n t ,  DOUGLAS MARSHALL JACKSON, w a s  t h e  Defen- 

d a n t  i n  t h e  t r i a l  c o u r t ,  C i r c u i t  C o u r t ,  S e v e n t e e n t h  J u d i c i a l  

C i r c u i t ,  Honorable  Thomas M. C o k e r ,  J r .  p r e s i d i n g .  The Appe l l ee ,  

S t a t e  of F l o r i d a ,  w a s  t h e  P l a i n t i f f  i n  t h e  t r i a l  cour t :  t h e y  

w i l l  b e  r e f e r r e d  t o  i n  t h i s  b r i e f  as  A p p e l l a n t  o r  JACKSON, and 

Appe l l ee  o r  S t a t e .  
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STATEMENT OF THE CASE 

T h e  A p p e l l a n t ,  DOUGLAS JACKSON,  w a s  a r r e s t e d ,  a l o n g  

w i t h  c o - d e f e n d a n t  Aubrey L i v i n g s t o n ,  on March 5 ,  1 9 8 1  by  B r o w a r d  

S h e r i f f ' s  O f f i c e  Detect ive Mark S c h l e i n  and  c h a r g e d  w i t h  t h e  

f i r s t  d e g r e e  murde r s  of f i v e  p e r s o n s :  L a r r y  F inney ,  Walter 

Washington ,  Edna Washington ,  T e r r e n c e  Manuel,  a n d  R e g i n a l d  

Manuel,  as w e l l  a s  b e i n g  c h a r g e d  w i t h  t h e  k i d n a p p i n g  of t h e  

same f i v e  p e o p l e ,  as  w e l l  a s  t h e  A p p e l l a n t ' s  e x - w i f e ,  Karen 

J a c k s o n  ( T r .  vo l .  I V ,  pg.  772; vo l .  V I I I ,  pg. 1183-1184) .  

The A p p e l l a n t  w a s  t r i e d ,  c o n v i c t e d  and  s e n t e n c e d  t o  

d e a t h  i n  f r o n t  of Judge  Coker ,  b u t  t h e  i n i t i a l  c o n v i c t i o n  and  

s e n t e n c e  o f  dea th  w a s  reversed by  t h i s  c o u r t  on  J a n u a r y  31 ,  1985 ,  

J a c k s o n  v. S t a t e ,  464 So.2d 1181  ( F l a .  1 9 8 5 ) .  

The i n i t i a l  reversa l  b y  t h i s  c o u r t  dea l t  w i t h  t h e  
0 

t r i a l  c o u r t ' s  a b u s e  of d i s c r e t i o n  i n  d e n y i n g  a c o n t i n u a n c e ,  w i t h  

a s e c o n d a r y  emphas i s  on t h e  r i g h t  o f  a p a r t y  t o  c h a l l e n g e  any  

j u r o r  a t  any  t i m e ,  a r i g h t  t o  back- s t r ike  j u r o r s .  N o  o t h e r  

i s u e s  w e r e  addressed by  t h e  c o u r t .  

A l a t e r  r e t r i a l  o f  t h e  A p p e l l a n t  JACKSON ended  i n  a 

m i s t r i a l  when b o x e s  c o n t a i n i n g  e v i d e n c e  which  w e r e  s e n t  t o  the 

j u r y  d u r i n g  d e l i b e r a t i o n s  a l s o  c o n t a i n e d  c o u r t  documents  i n d i -  

c a t i n g  t h e  p r e v i o u s  c o n v i c t i o n  and  s e n t e n c e  o f  d e a t h .  

A t h i r d  t r i a l  w a s  h e l d  s t a r t i n g  on  May 5 ,  1986 ,  e n d i n g  

w i t h  a c o n v i c t i o n  on  a l l  c o u n t s  e x c e p t  t h e  k i d n a p p i n g  c o u n t  re- 

g a r d i n g  Karen  J a c k s o n  ( t h e  w i f e )  a n d  t h e  A p p e l l a n t  w a s  s e n t e n c e d  



to death in accordance with a jury recommendation for the murders 

of Edna Washington, Terrence Manuel and Reginald Manuel. 
a 

This second conviction and sentence of death was rever- 

sed by this court in Jackson v. State, 545 So.2d 260 (Fla. 

1989), with the reversal being premised upon the trial prosecutor 

cross examining the Appellant JACKSON and revealing information 

to the jury that the Appellant had been previously convicted and 

sentenced to death for the same charges as were pending. 

Before the retrial, conviction and sentence which is 

the basis of the instant appeal, the Appellant JACKSON filed 

several motions, including motions for disqualification of the 

trial judge on 10/19/89 (Tr. vol. VIII, pg. 1205; Supp. R.). 

A second Motion for Disqualification was filed on 2/27/90 (Tr. 

vol. VIII, pg. 1246; vol. I, pg. 5-15), and a final Motion to 

Disqualify or Recuse filed after the verdicts on 4/3/90 (Tr. 

vol. VIII, pg. 1328). 

0 

These three Motions to Disqualify or Recuse the 

trial judge were denied (Supp. R., pg. 4; Tr. vol. VIII, pg. 

1211-1212, 1254-1255). 

On March 12, 1990, the Appellant's fourth trial com- 

menced, with the Appellant JACKSON being convicted of the five 

counts of First Degree Murder and the remaining Kidnapping 

counts (Tr. vol .  VI, p. 1099-1100). It should be noted that on 

the verdict form, the jury specifically added "felony murder" 

as opposed to "premeditated murder" on all of the guilty ver- 

dicts (Tr. vol. VI, pg. 1105; vol. VIII, pg. 1296-1300). 
0 



After a sentencing proceeding was held, the jury 

recommended life sentences for all of the murders by an un- 

specified vote on March 20,  1 9 9 0  (Tr. vol. VIII, pg. 1 3 2 3 -  

1 3 2 7 ) .  On April 20,  1 9 9 0 ,  the trial court sentenced the Appel- 

lant to consecutive life sentences for the murders of Larry 

Finney, Walter Washington and Edna Washington, and sentenced 

the Appellant to death for the murders of Terrence Manuel and 

Reginald Manuel (Tr. vol. VI, pg. 1178;  vol. VIII, pg. 1 1 7 3 ) .  

The Appellant JACKSON was also sentenced to consecutive life 

sentences without parole for twenty-five years on the remaining 

Kidnapping counts (Tr. vol. VIII, pg. 1168-1172 ;  vol .  IX, pg. 

1 3 9 2 ) .  No guideline scoresheets were prepared for the non- 

capital counts. 

This timely appeal followed. 



STATEMENT OF THE FACTS 

A s  l a t e  a s  F e b r u a r y  1981,  t h e  A p p e l l a n t  JACKSON w a s  

h a v i n g  s e r i o u s  m a r i t a l  p rob lems  w i t h  h i s  w i f e ,  K a r e n  J a c k s o n ,  

and  A p p e l l a n t  a c t u a l l y  came t o  t h e  Metro-Dade P o l i c e  Depar tment  

a s k i n g  O f f i c e r  John  Pace f o r  h e l p  t o  g e t  J a c k s o n ' s  f a m i l y  back  

t o g e t h e r .  ( T r .  vol .  111, pg. 4 2 9 ) .  These  d o m e s t i c  problems 

w e r e  v e r y  s e r i o u s ,  as  o n e  o f  t h e  v i c t i m s  involved,  L a r r y  F inney ,  

w a s  h a v i n g  " a n  i n t i m a t e  r e l a t i o n s h i p "  w i t h  t h e  A p p e l l a n t ' s  w i f e ,  

Karen ,  and  t h i s  r e l a t i o n s h i p  would o c c u r  a t  t h e  home of v i c t ims  

Walter a n d  Edna Washington - a l l  a c c o r d i n g  t o  L a r r y  F i n n e y ' s  

mo the r ,  Barbara F inney  ( T r .  v o l .  111, pg.  4 7 5 ) .  I n  f a c t ,  O f f i c e r  

Pace  r e s p o n d e d  t o  t h e  Washington home on F e b r u a r y  1 2 ,  1981 ,  where 

h e  made c o n t a c t  w i t h  t h e  A p p e l l a n t  JACKSON a n d  Karen J a c k s o n  on  

a domestic c a l l  ( T r .  vol .  111, pg. 4 2 7 ) .  The A p p e l l a n t ' s  w i f e ,  

Karen ,  w a s  l i v i n g  a t  t h e  Washington home d u r i n g  t h i s  t i m e ,  w i t h  

t h e  A p p e l l a n t ' s  young c h i l d r e n ,  a n d  t h i s  w a s  c a u s i n g  ex t r eme  

p rob lems  be tween t h e  A p p e l l a n t  JACKSON and  h i s  w i f e  Karen ( T r .  

vo l .  111, pg.  438,  5 9 7 ) .  I n  f a c t ,  t h r o u g h  t h e i r  numerous separ- 

a t i o n s ,  t h e  A p p e l l a n t  discovered t h a t  h i s  w i f e  had been  h a v i n g  

a f f a i r s  w i t h  f i v e  o r  s i x  d i f f e r e n t  men and  A p p e l l a n t  i n  f ac t  

c a u g h t  h i s  w i f e  i n  bed w i t h  one  o f  these men. ( T r .  vol .  IV, pg. 

888,  8 9 3 ) .  

0 

On F e b r u a r y  28 ,  1981 ,  l a t e  a t  n i g h t ,  S h i r l e y  J a c k s o n ,  

a n e i g b o r  who l i v e d  across  t h e  s t reet  f r o m  t h e  Washington h o u s e ,  

10 



saw the  Appellant ou t s ide  of t h e  Washington house, hugging h i s  

wife Karen and she recognized t h e  Appellant from seeing h i m  twice 

before  a t  t he  Washington house ( T r .  vol .  111, pg. 490). S h i r l e y  

Jackson saw no guns, no f i g h t i n g ,  no one running o r  screaming, 

and i n  f a c t  saw no d is turbances  a t  a l l  a t  t h e  t i m e  ( T r .  vol .  111, 

pg. 501). She simply saw Edna Washington ge t  i n t o  t h e  camper/ 

t ruck  ( see ing  no one e lse  ge t  i n t o  t h e  t r u c k )  and saw t h e  Appel- 

l a n t  d r i v e  away ( T r .  vo l .  111, pg. 491). Later  t h a t  evening, a t  

approximately 3:OO AM, a c a r  was s e e n  on Hollywood Boulevard near  

U.S. 27 i n  Broward County, w i t h  flames coming from the  hood and 

from t h e  i n s i d e  ( T I .  vol .  11,  pg. 339-340). O f f i c e r  Primeau of 

t h e  Pembroke P i n e s  Pol ice  Department was dispatched t o  t h e  scene 

and found some handcuffs about 15 t o  20 f e e t  away from t h e  c a r ,  

b u t  found no guns and no spent s h e l l s  ( T r .  vol .  11,  pgs. 350, 

353). O f f i c e r  Owen Bosse of t h e  Broward S h e r i f f ' s  Off ice  went 

t o  the  scene and discovered f i v e  bodies i n  t h e  c a r ,  a s  w e l l  a s  

0 

var ious  i d e n t i f i c a t i o n  ( T r .  vo l .  11,  pg. 399) and these bodies 

w e r e  l a t e r  i d e n t i f i e d  a s  being t h e  bodies of t h e  f i v e  v ic t ims  

a s  charged i n  t h e  Indictment ( T r .  vo l .  11,  pg. 574-575; vol .  IV, 

pg. 664-665). The t h r e e  a d u l t s :  Larry F i n n e y ,  Edna Washington 

and Walter Washington, d ied  of gunshot wounds, w i t h  .38 c a l i b e r  

b u l l e t s  b e i n g  used ( T r .  vo l .  111, pg. 550; vol .  I V . ,  pg. 665, 

669, 672). The two ch i ld ren  found i n  t h e  ca r :  Terrence Manuel 

and Reginald Manuel Washington, d ied  of smoke and soot  inha la-  

t i o n  ( T r .  vol .  IV, pg. 674-675). 

11 



On March 4 ,  1981 ,  t h e  A p p e l l a n t  JACKSON a g a i n  m e t  w i t h  

O f f i c e r  Pace r e g a r d i n g  t h r e a t e n i n g  phone c a l l s  t h a t  he w a s  re- 

c e i v i n g  a n d  r e g a r d i n g  h i s  c o n c e r n  o v e r  h i s  f a m i l y .  ( T r .  vol .  

111, pg. 4 3 1 ) .  I t  w a s  n o t i c e d  by  O f f i c e r  Pace  t h a t  t h e  A p p e l l a n t  

had some f r e s h  b u r n s  which  t h e  A p p e l l a n t  described a s  b e i n g  f rom 

a b e a c h  b a r b e c u e  ( T r .  vo l .  111, pg. 431-441) .  U l t i m a t e l y ,  Karen 

J a c k s o n  t e s t i f i e d  t h a t  t h e  A p p e l l a n t  a n d  t h e  c o - d e f e n d a n t  Aubrey 

L i v i n g s t o n  came t o  t h e  Washington home o n  2 / 2 8 / 8 1  a t  a t i m e  when 

Karen J a c k s o n  w a s  s t a y i n g  a t  t h e  Washington home ( T r .  vol .  111, 

pg. 572,  5 7 6 ) .  Karen J a c k s o n  t e s t i f i e d  t h a t  c o - d e f e n d a n t  L iv ing -  

s t o n  had a gun d u r i n g  t h e  whole t i m e  a t  t h e  Washington home, t h a t  

t h e  A p p e l l a n t  p u t  Karen J a c k s o n ' s  c lo thes  i n t o  t h e  A p p e l l a n t ' s  

t r u c k ,  and  e v e n t u a l l y  d u r i n g  t h a t  t i m e  t h a t  t h e  A p p e l l a n t  a l l e -  

g e d l y  p u t  Edna and  Walter Washington ,  L a r r y  F inney  and  t h e  t w o  

Manuel c h i l d r e n  i n t o  t h e  t r u c k  ( T r .  vo l .  111, pg.  5 8 3 ) .  The 

A p p e l l a n t  t h e n  drove a i m l e s s l y  a r o u n d  i n  t h e  t r u c k ,  w i t h  t h e  

v ic t ims  i n  t h e  back, w i t h  c o - d e f e n d a n t  L i v i n g s t o n ,  and  w i t h  

Karen J a c k s o n  and  o n e  o f  t h e  J a c k s o n  c h i l d r e n  i n  t h e  cab o f  

t h e  t r u c k  w i t h  t h e  A p p e l l a n t .  ( T r .  vol .  111, pg. 5 8 4 ) .  The 

A p p e l l a n t  t o l d  Karen J a c k s o n  t h a t  he w a s  g o i n g  t o  h o l d  t h e  

p e o p l e  h o s t a g e  l i k e  t h e y  he ld  her  (Karen  J a c k s o n )  h o s t a g e .  

( T r .  vo l .  111, pg. 5 8 4 ) .  

0 

P a r e n t h e t i c a l l y ,  w h i l e  d r i v i n g  a r o u n d ,  i t  became 

c h i l l y  and  t h e  A p p e l l a n t  drove back  t o  t h e  Washington home so 

t h a t  Edna Washington c o u l d  r e t r i v e  a j a c k e t  f o r  o n e  of t h e  

c h i l d r e n  ( T r .  vol .  111, pg.  5 8 5 ) .  0 
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A f t e r  d r i v i n g  a r o u n d ,  t h e  A p p e l l a n t  happened upon a n  

abandoned c a r  i n  a r u r a l  a rea  a n d  e v e n t u a l l y  s t o p p e d  a t  t h a t  c a r  

w i t h  t h e  A p p e l l a n t  t e l l i n g  Karen J a c k s o n  t h a t  h e  w a s  g o i n g  t o  

leave t h e  f i v e  v ic t ims  t h e r e  i n  t h e  car  ( T r .  vol .  111, pg. 586- 

5 8 7 ) .  The v i c t ims ,  t h e  A p p e l l a n t  and  t h e  c o - d e f e n d a n t  L i v i n g s t o n  

g o t  o u t  of t h e  t r u c k  a n d  Karen J a c k s o n  t h e n  h e a r d  some popp ing  

sounds .  The c o - d e f e n d a n t  t h e n  g o t  i n t o  t h e  t r u c k  and  t o l d  t h e  

A p p e l l a n t  t o  h u r r y  up. Karen J a c k s o n  t h e n  h e a r d  a n  e x p l o s i o n  

and  t h e  A p p e l l a n t  r e t u r n e d  t o  t h e  t r u c k  w i t h  h i s  f a c e  b e i n g  

burned .  ( T r .  vo l .  111, pg.  5 8 7 ) .  A t  t he  t i m e  t h a t  Karen J a c k s o n  

h e a r d  t h e  sho t s ,  b o t h  t h e  A p p e l l a n t  and  t h e  c o - d e f e n d a n t  L i v i n g -  

s t o n  w e r e  o u t  by  t h e  ca r  a n d  Karen J a c k s o n  s ta ted t h a t  t h e  Appel- 

l a n t  n e v e r  had a gun i n  h i s  p o s s e s s i o n  ( T r .  vol .  IV, pg. 626- 

627). 

Co-defendant  Aubrey L i v i n g s t o n  t e s t i f i e d  t h a t  he had 

been  arrested f o r  t h e  m u r d e r s ,  w a s  p r e v i o u s l y  c o n v i c t e d  and  s e n -  

t e n c e d  t o  d e a t h ,  b u t  t h e n  made a d e a l  t o  t e s t i f y  ( T r .  vol .  IV, 

pg. 692 ,  707). P u r s u a n t  t o  t h i s  dea l ,  L i v i n g s t o n  t e s t i f i e d  t h a t  

t h e  A p p e l l a n t  had a gun and  t h a t  he, L i v i n g s t o n ,  had none  ( T r .  

vo l .  IV, pg.  6 9 6 ) .  L i v i n g s t o n  t h e n  t es t i f ied  t h a t  t h e y  f o u n d  

t h e  abandoned ca r  a n d  t h e  A p p e l l a n t  took the  v ic t ims  o u t  w h i l e  

13 

t h e  c o - d e f e n d a n t  g o t  back i n t o  t h e  t r u c k ,  so  L i v i n g s t o n  d i d  n o t  

know what  w a s  happen ing .  ( T r .  vo l .  I V ,  pg.  7 0 3 ) .  L i v i n g s t o n  

t h e n  h e a r d  s h o t s  a n d  t h e  sound o f  g a s  i g n i t i n g  and  s a w  flames. 



The A p p e l l a n t  t h r e w  a n  empty c a n  i n t o  t h e  t r u c k  and  sa id  h i s  

face w a s  b u r n i n g .  ( T r .  vo l .  IV, pg.  703-704) .  L i v i n g s t o n ' s  t a p e  

recorded s t a t e m e n t  t o  Detective S c h l e i n  w a s  p l a y e d  t o  t h e  j u r y ,  

i n  which  i t  w a s  s t a t e d  t h a t  t h e  v i c t ims  w e r e  t i e d  up  w i t h  t h e i r  

hands  b e h i n d  t h e i r  b a c k s ,  w i t h  t w o  of t h e  a d u l t s  b e i n g  t i e d  w i t h  

y e l l o w  r o p e  a n d  o n e  b e i n g  h a n d c u f f e d  ( T r .  vol .  IV, pg. 7 9 1 ) .  

The A p p e l l a n t  w a s  l a t e r  arrested and  i n t e r v i e w e d  by  

Detective S c h l e i n  and  g a v e  a t a p e  recorded s t a t e m e n t  which  w a s  

p l a y e d  b e f o r e  t h e  j u r y .  The recorded s t a t e m e n t  i n d i c a t e d  t h a t  

t h e  A p p e l l a n t  had n o t  s e e n  Karen f o r  t w o  weeks a n d  t h a t  t h e  

A p p e l l a n t  had been  b u r n e d  a t  a b a r b e c u e  a t  t h e  b e a c h  ( T r .  vol. 

IV, pg. 7 6 9 ) .  The A p p e l l a n t  t e s t i f i e d  a t  t h e  t r i a l  a n d  e x p l a i n e d  

t h a t  h e  w a s  b u r n e d  a t  a b a r b e c u e  a t  which  h i s  w i f e  w a s  p r e s e n t ,  

b u t  d i d n ' t  men t ion  i t  ea r l i e r  s i n c e  t h e  A p p e l l a n t  w a s  aware t h a t  

t h e  po l ice  were l o o k i n g  f o r  Karen i n  c o n n e c t i o n  w i t h  t h e  murde r s  

( T r .  vo l .  V, pg.  9 3 4 ) .  Both  L u c i l l e  a n d  Roy B e n t l e y  t e s t i f i ed  

t h a t  on  t h e  d a y  a f t e r  t h e  m u r d e r s ,  March 1, 1981 ,  t h e  A p p e l l a n t  

and  h i s  f a m i l y  w e r e  over t o  t h e  B e n t l e y s  f o r  d i n n e r  and  t h e  

A p p e l l a n t  had no  b u r n s  on  h i s  face ( T r .  vo l .  V ,  pg. 968 ,  9 7 8 ) .  

0 

A t  t h e  t i m e  o f  h i s  a r res t  on March 5 ,  1981,  t h e  Appel- 

l a n t  d i d  have  some b u r n s  on h i s  s h o u l d e r ,  arms, hands  and  face  

which  w e r e  p h o t o g r a p h e d  by O f f i c e r  Bosse ( T r .  vol .  111, pg. 4 1 1 -  

4 1 2 ,  4 1 5 ) .  O f f i c e r  L a r r y  Schoo ley  o f  t h e  Pembroke P i n e s  P o l i c e  

Depar tment  went  t o  t h e  A p p e l l a n t ' s  house  a f t e r  t h e  a r res t  o f  

March 5 ,  1 9 8 1  a n d  f o u n d  some y e l l o w  rope i n  t h e  a t t i c ,  found  
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a 
some handcuffs i n  t h e  Appel lan t ' s  t ruck  and found a . 4 4  c a l i b e r  

handgun i n  t he  bedroom ( T r .  vo l .  111, pg. 515, 519, 5 3 1 ) .  Mary 

Henson of t h e  Flor ida Department of Law Enforcement t e s t i f i e d  

t h a t  t h e  yellow rope found a t  t h e  Appel lan t ' s  home was manufac- 

tu red  by t h e  same company t h a t  manufactured t h e  yellow rope used 

t o  t i e  two of t h e  a d u l t  vict ims found i n  t h e  c a r  ( T r .  vol .  111, 

pg. 565).  D e n n i s  Gray t e s t i f i e d  t h a t  t h e  . 4 4  c a l i b e r  handgun 

could not f i r e  t h e  .38 c a l i b e r  b u l l e t s  used i n  t h e  k i l l i n g s .  

( T r .  vol .  111, pg. 550, 553). 

A f t e r  t h e  j u r y  v e r d i c t s  of g u i l t y  t o  t h e  f i v e  counts 

of felony murder ( a s  s p e c i f i c a l l y  designated by t h e  j u r y )  

( T r .  vol .  VI, pg. 1 0 9 9 ,  1105) and a f t e r  t he  j u r y  recommendation 

of l i f e  i n  p r i son  ( T r .  vol .  VI, pg. 1 1 5 7 ) ,  t he  t r i a l  cour t  0 
entered a sentence of dea th  f o r  t h e  k i l l i n g s  of t h e  two ch i ld ren  

( T r .  vo l .  VI, pg. 1 1 7 8 ) .  I n  deciding t o  over ru le  t h e  j u r y  recom- 

mendation of l i f e ,  t h e  t r i a l  cour t  found three aggravating c i r -  

cumstances were proven beyond a reasonable doubt: t h e  murders 

w e r e  done during t h e  commission of a kidnapping; t h e  murders 

w e r e  heinous, a t roc ious  and c r u e l :  and they w e r e  done i n  a cold 

and ca l cu la t ed  manner. The cour t  a l s o  found t h a t  two aggravat ing 

circumstances "may w e l l  apply":  t h e  Appellant c rea ted  r i s k  of 

dea th  t o  many persons and t h e  murde r s  were done t o  avoid a r r e s t .  

( T r .  vol .  VIII, pg. 1373 ,  1 3 7 8 ) .  

O t h e r  f a c t s  w i l l  be c i t e d  throughout t h e  body of t h e  
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b r i e f  a s  appropr ia te .  
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SUMMARY OF THE ARGUMENT 

The trial court erred by failing to step aside and 

recuse himself, after creating an adversarial situation in 

response to the Appellant's Motion for Disqualification. Spe- 

cifically, the trial court repeatedly addressed the allegations 

made by the Appellant and repeatedly denied prejudice, which was 

an improper litigation of the issues - well beyond the determin- 

ation of the sufficiency of the Motion. 

The trial court erred in admitting a prior tape recorded 

statement by the co-defendant Livingston, as such statement was 

not justified through the cross examination of the co-defendant, 

as there was no indication of fabrication or other such justifi- 

cation. 

Similarly, the recorded statement, almost three times 
0 

as long as the trial testimony of the co-defendant, contained 

several critical elements and factors of evidence which were not 

elicited through the trial testimony of the co-defendant. 

The trial court erred by restricting the presentation 

of the defense, specifically restricting the publishing of various 

letters to the jury, and effectively preventing the Appellant from 

presenting witnesses and evidence to the jury. 

Also, the trial court erred by exhibiting before the 

jury a hostile attitude meant to intimidate defense counsel and 

which blatantly exhibited to the jury the trial court's disdain 

for the defendant, defense counsel and the defense being presented 

to the jury. 
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The trial court erred in various evidentiary rulings, 

including but not limited to, the failure to dismiss the current 
0 

action on double jeppardy grounds, after the Appellant's previous 

conviction was reversed due to intentional misconduct on the part 

of the prosecutor in bringing before the jury the fact that the 

Appellant had been previously convicted of the same charges by an 

earlier jury. 

The trial court erred in sentencing the Appellant to 

death, as the trial court improperly relied upon aggravating cir- 

cumstances which were not supported by the record, and improperly 

applied the weighing procedure of the aggravating versus mitigating 

circumstances. The death sentence was inappropriate under the 

facts of the case and under a proper weighing of the mitigating 

0 circumstances. 

Also, the imposition of the death sentence was improper, 

as it was the result of an invalid override of the jury's recom- 

mendation of life, a recommendation which was firmly supported by 

the record, including evidence of the disparate treatment of the 

Appellant and the co-defendant Livingston and evidence of the Ap- 

pellant's good character, lack of criminal record, work history, 

etc. 

Finally, the trial court erred by imposing departure 

sentences without written reasons and without guideline scoresheets 

being prepared. 
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POINT I 

THE T R I A L  J U D G E  E R R E D  BY 
FAILING TO RECUSE HIMSELF 
FROM THE APPELLANT'S T R I A L .  

On O c t o b e r  1 9 ,  1989 ,  less t h a n  t w o  months a f t e r  t h e  

mandate  of t h i s  c o u r t  r e v e r s i n g  t h e  c o n v i c t i o n  a f t e r  t h e  Appel-  

l a n t ' s  t h i r d  t r i a l ,  J a c k s o n  f i l e d  a Motion f o r  D i s q u a l i f i c a t i o n  

o f  t h e  T r i a l  Judge .  ( T r .  v o l .  V I I I ,  pg.  1 2 0 5 ) .  The Motion f o r  

D i s q u a l i f i c a t i o n  o f  t h e  T r i a l  J u d g e  a l l e g e s  t h e  b e l i e f  by t h e  

A p p e l l a n t  t h a t  t h e  t r i a l  c o u r t  i s  p r e j u d i c e d  a g a i n s t  t h e  Appel- 

l a n t  d u e  t o  t h e  c i r c u m s t a n c e s  a n d  h i s t o r y  o f  t h e  case ( s p e c i f i -  

c a l l y  t h e  t h r e e  p r e v i o u s  t r i a l s )  a n d  t h e  Motion i s  s u p p o r t e d  by 

a f f i d a v i t s  o f  t h e  A p p e l l a n t ' s  t r i a l  a t t o r n e y  and  t h e  A p p e l l a n t  

( T r .  vo l .  V I I I ,  pg.  1207-1208) .  

On O c t o b e r  1 9 ,  1 9 8 9 ,  a h e a r i n g  w a s  h e l d  on t h e  Motion 

f o r  D i s q u a l i f i c a t i o n  a n d  t h e  t r i a l  c o u r t  d e n i e d  t h e  Motion (Supp.  

R., pg.  4 ;  T r .  vo l .  V I I I ,  pg.  1 2 1 1 ) .  A Renewed Motion f o r  D i s -  

q u a l i f i c a t i o n  o f  t h e  T r i a l  J u d g e ,  s u p p o r t e d  by  a f f i d a v i t ,  w a s  

f i l e d  on F e b r u a r y  27 ,  1 9 9 0 ,  w i t h  t h e  Renewed Motion r e l y i n g  upon 

comments made by t h e  t r i a l  c o u r t  a t  t h e  h e a r i n g  of O c t o b e r  1 9 ,  

1989.  A h e a r i n g  on t h e  Renewed Motion f o r  D i s q u a l i f i c a t i o n  of 

t h e  T r i a l  Judge  w a s  c o n d u c t e d  o n  March 1, 1990 ,  w i t h  t h i s  Motion 

b e i n g  d e n i e d  by w r i t t e n  o r d e r  d a t e d  March 2 ,  1990 ( T r .  v o l .  V I I I ,  

pg.  1 2 5 4 ) .  
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A third Motion for Disqualification/Recusal of the Sen- 

tencing Judge was filed after conviction in the instant matter, 

but before sentencing on April 3, 1990 (Tr. vol. VIII, pg. 1328) 

and this third Motion was denied by the trial Court (Tr. vol. 

VIII, pg. 1339). 

It is absolutely clear that the comments made by the 

trial judge in response to the Motions for Disqualification re- 

quire that the trial judge be recused from the case and the trial 

judge's failure to so act is reversible error. 

For a Motion to Disqualify or Recuse a Trial Judge to 

be sufficient, the facts alleged in the Motion need only show a 

well-grounded fear that the movant will not receive a fair trial 

at the hands of the judge: 
0 

The question of disqualification 
focuses on those matters from which 
a litigant may reasonably question 
a judge's impartiality rather than 
the judge's perception of his ability 
to act fairly and impartially. 
Livingston v. State, 441 So.2d 1083 
(Fla. 1983), pg. 1086; McKenzie v. 
Superkids Bargain Store, Inc., 565 
So.2d 1332 (Fla. 1990), pg. 1334. 

In deciding the legal sufficiency of a Motion to Dis- 

qualify the Trial Court, the judge must make a determination as 

to whether the facts alleged would place a reasonably prudent 

person in fear of not receiving a fair and impartial trial - 
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purely a question of law. McKenzie, supra, pg. 1335. The facts 



s e t  f o r t h  i n  t h e  A p p e l l a n t ' s  i n i t i a l  Motion t o  D i s q u a l i f y  a re  

u n i q u e  t o  t h i s  case,  as  t h e  Motion c o r r e c t l y  a l l e g e d  t h a t  t h e  

same t r i a l  j u d g e  had  a l r e a d y  p r e s i d e d  over  t h e  same t r i a l  of 

t h e  A p p e l l a n t  on  t h r e e  d i f f e r e n t  o c c a s i o n s ,  impos ing  t h e  d e a t h  

s e n t e n c e  t w i c e  ( w i t h  t h e  t h i r d  a m i s t r i a l )  ( T r .  vol .  V I I I ,  pg.  

1 2 0 5 ) .  

I n  t h e  r e n e w e d  M o t i o n  f o r  D i s q u a l i f i c a t i o n ,  i t  i s  

a d d i t i o n a l l y  n o t e d  t h a t  t h e  t r i a l  c o u r t  h e a r d  t h e  t r i a l  o f  t h e  

i n s t a n t  case on f i v e  s e p a r a t e  o c c a s i o n s ,  i n c l u d i n g  two t r i a l s  o f  

t h e  c o - d e f e n d a n t .  I t  i s  also a l l e g e d  i n  t h e  renewed M o t i o n  t h a t  

t h e  c o u r t  made comments t o  t h e  e f f e c t  t h a t  i t  w a s  t h e  f a c t s  o f  

t h e  case t h a t  c o n v i c t e d  t h e  A p p e l l a n t  a n d  n o t  t h e  c o u r t  i t s e l f  

a n d  i t  w i l l  be t h e  f a c t s  t h a t  c o n v i c t  t h e  A p p e l l a n t  a g a i n  ( T r .  

vo l .  V I I I ,  pg.  1 2 4 7 ) .  
0 

Based upon t h e  c o u r t ' s  e x t e n s i v e  e x p o s u r e  t o  t h e  case,  

t h e  r e p e a t e d  d e a t h  s e n t e n c e s  b e i n g  imposed,  a n d  t h e  comments o f  

t h e  c o u r t  which  w e r e  re f lec ted  i n  t h e  s e c o n d  Motion,  i t  c a n n o t  

b e  s e r i o u s l y  d i s p u t e d  t h a t  t h e  A p p e l l a n t ,  as a r e a s o n a b l y  p r u d e n t  

p e r s o n ,  would h a v e  a w e l l - g r o u n d e d  f e a r  t h a t  h e  would n o t  receive 

a f a i r  t r i a l  a n d  t h a t  t h e r e f o r e  t h e  Mot ions  w e r e  s u f f i c i e n t  t o  

r e q u i r e  t h e  r e c u s a l  o f  t h e  t r i a l  j u d g e .  See McKenzie, s u p r a ,  pg.  

1334-1335) .  

U n l i k e  Walton v.  S t a t e ,  481  So.2d 1197 ( F l a . ) ,  c e r t .  

d e n i e d  110 S.Ct .  759,  where  t h i s  c o u r t  found  t h e  Motion t o  D i s -  
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q u a l i f y  t o  b e  i n s u f f i c i e n t  when i t  w a s  b a s e d  upon t h e  f a c t  t h a t  



t h e  j u d g e  had r e c e n t l y  p r e s i d e d  over t h e  t r i a l  o f  t h e  co -de fen -  

d a n t  which  migh t  c a u s e  t h e  t r i a l  j u d g e  t o  b e  " p s y c h o l o g i c a l l y  

p r e d i s p o s e d "  t o  r e j ec t  W a l t o n ' s  d e f e n s e ,  t h e  A p p e l l a n t  J a c k s o n ' s  

f e a r s  i n  t h e  i n s t a n t  case a r e  c e r t a i n l y  w e l l  g rounded ,  as  t h e  same 

t r i a l  j u d g e  had  a l r e a d y  s e n t e n c e d  him t o  d e a t h  on  two s e p a r a t e  

o c c a s i o n s ,  as w e l l  a s  s e n t e n c i n g  h i s  c o - d e f e n d a n t  t o  d e a t h  on  t h e  

same f a c t s .  ( T r .  vol. I V ,  pg.  7 0 7 ) .  The Mot ions  t o  D i s q u a l i f y  

t h e  C o u r t  were s u f f i c i e n t  t o  r e q u i r e  t h e  t r i a l  j u d g e  t o  remove 

h i m s e l f  f r o m  f u r t h e r  a c t i o n  on  t h e  A p p e l l a n t ' s  case. 

S e p a r a t e  a n d  d i s t i n c t  f rom t h e  t r i a l  c o u r t ' s  error  i n  

f a i l i n g  t o  r e c o g n i z e  t h e  Mot ions  t o  D i s q u a l i f y  a s  s u f f i c i e n t  f o r  

f a i l i n g  t o  d i s q u a l i f y  h i m s e l f  f rom f u r t h e r  p r o c e e d i n g s  o n  t h e  

A p p e l l a n t ' s  case,  t h i s  c o u r t  must  r e c a l l  t h a t  r e g a r d l e s s  o f  

w h e t h e r  t h e  t r i a l  j u d g e  r u l e d  c o r r e c t l y  i n  d e n y i n g  t h e  Motion f o r  

D i s q u a l i f i c a t i o n  as  l e g a l l y  i n s u f f i c i e n t ,  i t  h a s  been  r e p e a t e d l y  

h e l d  t h a t  a j u d g e  who i s  p r e s e n t e d  w i t h  a mot ion  f o r  h i s  d i s -  

q u a l i f i c a t i o n  " s h a l l  n o t  p a s s  on t h e  t r u t h  o f  t h e  f a c t s  a l l e g e d  

n o r  a d j u d i c a t e  t h e  q u e s t i o n  o f  d i s q u a l i f i c a t i o n " .  McKenzie, 

s u p r a ,  pg.  1339;  Bundy v.  Rudd, 366 So.2d 440 ( F l a .  1 9 7 8 ) ,  

pg.  4 4 2 .  

When a j u d g e  h a s  l o o k e d  beyond 
t h e  mere l e g a l  s u f f i c i e n c y  of 
a s u g g e s t i o n  o f  p r e j u d i c e  a n d  
attempted t o  r e f u t e  t h e  c h a r g e s  
o f  p a r t i a l i t y ,  h e  h a s  t h e n  e x -  
ceeded t h e  p r o p e r  s c o p e  o f  h i s  
i n q u i r y ,  and  on t h a t  b a s i s  a l o n e ,  
e s t a b l i s h  q rounds  f o r  h i s  d i s -  
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q u a l i f i c a t i o n .  McKenzie, s u p r a ,  
pg.  1339.  



This court has consistently and repeatedly explained 

that the limitation on the trial judge to a mere determination 

of legal sufficiency is expressly designed to prevent the crea- 

tion of "an intolerable adversary atmosphere" between the trial 

judge and the litigant. McKenzie, - Id., pg. 1339. In the instant 

case, the judge went well beyond a mere determination of the 

legal sufficiency of the Motions to Disqualify and passed on the 

truth of the facts alleged, and reversal is required. 

At the hearing of October 19, 1989 on the initial 

Motion for Disqualification, the trial court read the Motion 

and immediately commented on the allegations made in the Motion 

dealing with the court's following of the jury recommendation 

and imposing the death sentence on two separate occasions: 

"that's what the jury recommended ... I'm not supposed to follow 
the advice of the jury?" (Supp. R., pg. 2 - 3 ) .  

a 

While this attempt by the trial court to refute the 

allegations is sufficient by itself to require recusal and to 

mandate reversal in this case, the court entered into a dialogue 

directly with the Appellant Jackson and again defended his 

actions and attempted to refute the allegations of prejudice 

made by the Appellant: 

T h e  D e f e n d a n t :  '*I think you're prejudiced." 

T h e  C o u r t :  "How can you think I'm prejudiced 

when you send me Christmas cards every year?" 
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The Defendant: "You s a t  i n  t h i s  t r i a l  f i v e  

d i  f f e r e n  t t i m e  s . 
The C o u r t :  "That d o e s n ' t  make m e  p re jud iced . "  

(SUPP. R . ,  Pg. 4 )  

A t  t h e  subsequent hea r ing  of  March 1, 1 9 9 0 ,  upon t h e  

Amended Motion f o r  D i s q u a l i f i c a t i o n ,  t h e  t r i a l  judge was con- 

f r o n t e d  w i t h  t h e  a l l e g a t i o n s  a s  r e p o r t e d  i n  t h e  p r e s s  t h a t  t h e  

c o u r t  s t a t e d ,  " I t  was t h e  f a c t s  t h a t  condemned him, not  m e " ,  a s  

w e l l  a s  t h e  comments r ega rd ing  t h e  Christmas c a r d s  a s  quoted 

e a r l i e r  i n  t h i s  b r i e f .  ( T r .  v o l .  I ,  pg. 7 ) .  The c o u r t  then  

answered t h e  a l l e g a t i o n s  by no t ing  t h a t  t h e  c o u r t  and Appel lant  

Jackson w e r e  no t  s t r a n g e r s  and had conversed i n  t h e  courtroom 

before .  The c o u r t  a l s o  agreed t h a t  he had heard t h e  c a s e  be fo re  

and was not  anxious t o  go through t h e  t r i a l  a g a i n ,  and t h a t  i t  

would be very  easy  f o r  t h e  c o u r t  t o  r e l i e v e  himself  of a week 

o r  two of t h e  t r i a l  w i t h  a s t r o k e  o r  two o f  t h e  pen ( T r .  v o l .  I ,  

pg. 1 2 ) .  The t r i a l  judge then p e r s o n a l l y  engaged t h e  Appel lant  

i n  a d i a logue  i n  which t h e  Appel lant  informed t h e  c o u r t  of  h i s  

pe r sona l  b e l i e f  t h a t  t h e  c o u r t  i s  p re jud iced ,  t h a t  t h e  Appel lant  

could not  g e t  a f a i r  t r i a l ,  based upon t h e  t h r e e  preceding t r i a l s  

and t h e  b i a s ,  p r e j u d i c e  and f a v o r i t i s m  which was e x h i b i t e d  toward 

t h e  S t a t e ,  w i th  t h e  c o u r t  a c t i n g  " a s  a p rosecu to r  from t h e  bench". 

( T r .  vo l .  I ,  pg. 1 3 ) .  The t r i a l  judge then inqu i r ed  of  t h e  Ap- 

p e l l a n t :  "Why d i d n ' t  you b r i n g  t h i s  up a t  t h e  second o r  t h i r d  

e 
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0 t r i a l  ... i f  you f e l t  t h a t  way a f t e r  t h e  first t r i a l ,  why d i d n ' t  

y o u ? " ,  l e a d i n g  t o  t h e  A p p e l l a n t ' s  e x t r e m e l y  r e a s o n a b l e  a n d  l o g i -  

c a l  r e s p o n s e  t h a t  t h e  A p p e l l a n t  w a s  n o t  a g g r e s s i v e l y  i n v o l v e d  i n  

t h e  p r e v i o u s  t r i a l  a n d  w a s  n o t  f u l l y  aware a n d  knowledgab le  of 

t h e  l a w  and  p r o c e d u r e s  of t h e  l a w  ( T r .  v o l .  I ,  pg.  1 3 ) .  

I n  t h i s  r e g a r d ,  t h i s  c o u r t  i s  r e q u e s t e d  t o  t a k e  n o t i c e  

o f  t h e  f a c t  t h a t  i n  t h e  a p p e a l  of t h e  A p p e l l a n t  J a c k s o n ' s  s e c o n d  

c o n v i c t i o n  and  s e n t e n c e  o f  d e a t h ,  t h e  t r i a l  j u d g e ' s  comments d u r -  

i n g  t h e  c o u r s e  o f  t h a t  t r i a l  w e r e  t h e  s u b j e c t  o f  a n  i s s u e  on 

a p p e a l ,  i n d i c a t i n g  b i a s  on  b e h a l f  of t h e  p r o s e c u t i o n .  Whi le  t h i s  

i s s u e  w a s  u n s u c c e s s f u l ,  t h e  matter w a s  b r i e f e d  i n  g r e a t  d e t a i l  

a n d  a d d r e s s e d  by  t h i s  c o u r t  i n  t h e  w r i t t e n  o p i n i o n  o f  t h e  c o u r t  

f i l e d  on  J u n e  8 ,  1989 ( T r .  vo l .  V I I I ,  pg.  1 1 9 5 ) .  The t r i a l  

j u d g e  g o e s  on t o  f i n d  t h e  second  Motion f o r  D i s q u a l i f i c a t i o n  
0 

l e g a l l y  i n s u f f i c i e n t ,  b u t  t h e n  o n c e  a g a i n ,  t h e  j u d g e  addresses 

a n d  r e f u t e s  t h e  claims a l l e g e d  i n  t h e  Motion:  

I would a l s o  p o i n t  o u t  t h a t  I 
have  s i g n e d  p r a c t i c a l l y  e v e r y  
order  y o u r  l a w y e r  h a s  p u t  i n  
f r o n t  of m e ,  i n c l u d i n g  t r a n s -  
p o r t a t i o n  o f  a bunch  o f  w i t -  
n e s s e s  I have  n e v e r  h e a r d  o f  
before. So I assume t h i s  i s  
g o i n g  t o  b e  a d i f f e r e n t  t r i a l  
anyway t h a n  t h e  o t h e r  o n e s  I 
have  h e a r d .  T h i s  i s  n o t  g o i n g  
t o  b e  t h e  same t r i a l .  I t  i s  
g o i n g  t o  be a d i f f e r e n t  t r i a l .  
( T r .  v o l .  I ,  pg. 1 5 ) .  



T h e  t r i a l  j u d g e  c l e a r l y  went beyond t h e  v e r y  n a r r o w  

c o n s t r a i n t s  o f  r u l i n g  on  t h e  l e g a l  s u f f i c i e n c y  of t h e  e v i d e n c e  

a n d  n o t  o n l y  p a s s e d  o n  t h e  t r u t h  o f  t h e  f a c t s  a l l e g e d ,  b u t  a l so  

a d j u d i c a t e d  t h e  q u e s t i o n  of d i s q u a l i f i c a t i o n  - b o t h  of which w e r e  

p r o h i b i t e d  by  t h i s  c o u r t  i n  McKenzie, s u p r a ,  pg.  1339. 

A s  i n  Townsend v. S t a t e ,  564 So.2d 594 ( F l a .  2d DCA 

1 9 9 0 ) ,  t h e  t r i a l  j u d g e  s p e c i f i c a l l y  addressed t h e  q u e s t i o n  o f  

h i s  a l l e g e d  p r e j u d i c e  a n d  commented on  t h e  a l l e g a t i o n s  c o n t a i n e d  

i n  t h e  Motion.  The t r i a l  j u d g e  c rea ted  t h e  i n t o l e r a b l e  a d v e r s a r y  

a t m o s p h e r e  a n d  t h e  c o n v i c t i o n  a n d  s e n t e n c e  of t h e  A p p e l l a n t  

J a c k s o n  must  be reversed a n d  remanded f o r  a new t r i a l  b e f o r e  a 

d i f f e r e n t  C i r c u i t  C o u r t  Judge .  
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POINT I1 

THE T R I A L  COURT E R R E D  BY A D M I T T I N G  
A PRIOR CORROBORATING STATEMENT BY 
STATE WITNESS LIVINGSTON TO BE 
PLAYED BEFORE THE J U R Y .  

A t  t h e  A p p e l l a n t ' s  t r i a l ,  c o - d e f e n d a n t  Aubrey L i v i n g -  

s t o n  w a s  c a l l ed  as  a S t a t e  w i t n e s s  i n  t h e  S t a t e ' s  case i n  c h i e f .  

( T r .  vo l .  I V .  pg.  6 9 1 ) .  L i v i n g s t o n  t e s t i f i e d  a b o u t  b a s i c  e le-  

ments  o f  t h e  i n c i d e n t ,  i n c l u d i n g  t h e  f a c t  t h a t  h e  w a s  w i t h  t h e  

A p p e l l a n t  when t h e y  went  t o  t h e  Washington home ( T r .  vol. I V ,  

pg.  6 9 4 ) r  t h a t  t h e  A p p e l l a n t  had  a gun ,  b u t  t h a t  L i v i n g s t o n  

never d i d  ( T r .  vol .  IV,  pg.  6 9 6 ) ,  t h a t  t h e  v i c t i m s  were p u t  i n t o  

t h e  back  o f  t h e  A p p e l l a n t ' s  t r u c k  a l o n g  w i t h  L i v i n g s t o n ,  b u t  t h a t  

t h e r e  w e r e  no c o n v e r s a t i o n s  o r  q u e s t i o n s  by any  o f  t h e  v i c t ims  

( T r .  vol. I V r  pg.  6 9 9 - 7 0 2 ) ,  t h e  f a c t  t h a t  L i v i n g s t o n  w a s  i n  t h e  

t r u c k  a t  t h e  t i m e  of t h e  a c t u a l  i n c i d e n t  a n d  o n l y  h e a r d  s h o t s  a n d  

h e a r d  s o u n d s  o f  g a s  i g n i t i n g  ( T r .  vo l .  I V ,  pg.  7 0 3 )  and  t h a t  t h e  

0 

A p p e l l a n t  s t o p p e d  a t  a s t o r e  a n d  t h e n  t o o k  L i v i n g s t o n  home ( T r .  

vol. I V ,  pg.  7 0 4 ) .  The p r o s e c u t o r  e l i c i t e d  f rom L i v i n g s t o n  t h a t  

h e  w a s  arrested f o r  t h e s e  murde r s  a n d  t h a t  h e  gave  a s t a t e m e n t  

t o  t h e  p o l i c e  a t  t h e  t i m e  of h i s  a r res t  ( T r .  v o l .  IV,  pg.  6 9 2 ) .  

The e n t i r e  d i r e c t  e x a m i n a t i o n  o f  S t a t e  w i t n e s s  L i v i n g s t o n  t o o k  

less t h a n  f o u r t e e n  p a g e s  o f  t h e  t r i a l  t r a n s c r i p t  ( T r .  vo l .  IV, 

pg. 6 9 1 - 7 0 4 ) .  

L i v i n g s t o n  w a s  cross examined by t h e  A p p e l l a n t ' s  t r i a l  
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a t t o r n e y  r e g a r d i n g  t h e  f a c t  t h a t  L i v i n g s t o n  r e f u s e d  t o  t e s t i f y  

u n t i l  h i s  a t t o r n e y  t o l d  him t o  " j u s t  g o  a h e a d  a n d  c o o p e r a t e "  



(Tr. vol. IV, pg. 7 0 6 ) ,  and also it was brought out that Living- 

ston was initially convicted of the six counts of kidnapping and 

five counts of murder and was sentenced to death at one time, 

went to trial a second time and while he was awaiting sentence, 

entered into an agreement with the State to cooperate in exchange 

for a recommendation of a life sentence, although Livingston 

denied ever being told that the State threatened to seek a re- 

sentence of death if he failed to cooperate (Tr. vol. IV, pg. 

7 0 6 - 7 0 7 ) .  

After these few questions clarifying the information 

elicited on direct examination by the State Attorney's Office 

(regarding the arrest for these murders and the statement given 

by Livingston), the cross examination continued with a string of 

questions and attempts to impeach Livingston with prior incon- 

sistent statements, with the specific intention of the cross 

examination stated to the court and to the jury (Tr. vol. IV, 

pg. 7 1 3 ) :  "I am going to cross examine him about prior incon- 

sistent statements ... trying to impeach also". Specifically, 

the trial attorney impeached Livingston one time regarding 

whether or not the Appellant was at his mother's house before 

or after the initial phone call to Livingston, using the 1 9 8 5  

deposition for this impeachment (Tr. vol. IV, pg. 7 0 9 - 7 1 0 ) .  

The balance of the attempts at impeachment, sixteen separate 

times, were done, apparently, using trial transcripts and each 

0 
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0 of  t h e s e  impeachment a t t empt s  d e a l t  w i t h  f a c t u a l  m a t t e r s ,  tes t -  

i n g  t h e  r e c a l l  of  t h e  w i t n e s s  Livingston:  whether o r  not  t h e  

Appel lant  was worr ied about t h e  c h i l d r e n ;  whether t h e  t r u c k  was 

d r iven  f o r  f i f t e e n  o r  t h i r t y  m i n u t e s  ( T r .  vo l .  IV, pg. 7 1 1 ) ;  if 

Livingston knew Karen Jackson f o r  f i v e  o r  s i x  y e a r s  o r  s i x  o r  

seven yea r s  ( T r .  vo l .  IV, pg. 713) ;  i f  Larry Finney was p r e s e n t  

a t  t h e  home o r  came i n  l a t e r  ( T r .  v o l .  IV, pg. 715) ;  i f  Living- 

s t o n  would have stopped t h e  people  from l e a v i n g  o r  would have 

c a l l e d  t h e  Appel lant  ( T r .  vo l .  I V ,  pg. 7 1 7 ) ;  whether o r  no t  they  

r e tu rned  t o  t h e  Washington home f o r  c l o t h e s  o r  a coa t  ( T r .  vo l .  

IV, pg. 7 1 9 ) ;  whether o r  no t  t h e  Appel lant  w a s  wearing a j a c k e t  

( T r .  vo l .  IV, pg. 7 2 0 ) ;  whether o r  no t  t h e  j a c k e t  was but toned 

up ( T r .  v o l .  I V ,  pg. 7 2 1 ) ;  i f  they  s t a y e d  a t  t h e  Washington home 

f o r  one t o  two hours o r  f o u r  t o  f i v e  hours  ( T r .  vo l .  I V ,  pg. 

725) ;  i f  t h e  f i r e  s t a r t e d  on t h e  passenger  o r  d r i v e r ' s  s i d e  ( T r .  

vo l .  I V ,  pg. 728) ;  i f  t h e  Appel lant  was wearing gloves i n  t h e  

house ( T r .  vo l .  I V ,  pg. 7 2 9 ) ;  i f  t h e  Appel lant  brought anyth ing  

o u t  of t h e  house ( T r .  v o l .  I V ,  pg. 732) ;  i f  Livingston was ab- 

s o l u t e l y  c e r t a i n  t h a t  Karen never  w e n t  i n t o  t h e  house ( T r .  vo l .  

I V ,  p. 7 3 3 ) ,  whether o r  no t  t h e  Appel lant  had anything i n  h i s  

hand ( T r .  vo l .  I V ,  pg. 734; and whether o r  not  t h e  Appellant 

w e n t  i n t o  t h e  s t o r e  a f t e rwards  w i t h  Livingston ( T r .  vo l .  IV, 

pg. 7 3 6 ) .  

0 

A s  a p r e d i c a t e  f o r  n e a r l y  every  answer of L i v i n g s t o n ' s ,  

when asked i f  he might have t e s t i f i e d  d i f f e r e n t l y  a t  a d i f f e r e n t  
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time, Livingston generally said that "he might have" and he 

pointed out that "it's been quite a while", or "it's been a long 

time" (Tr. vol. IV, pg. 7 0 9 - 7 1 1 ) ,  etc. The cross examination 

was absolutely consistent in its tone and content: testing the 

0 

memory and credibility of the co-defendant Livingston. It was 

never questioned, either implied nor expressly, that Livingston 

had fabricated his story nor was there cross examination regard- 

ing improper influence or motive to testify, with the only ques- 

tions arguably in this area of motive to testify dealing with the 

0 

clarfification of the State Attorney's questions to Livingston 

regarding being arrested for the murders and giving statements 

(Tr. vol. IV, pg. 6 9 2 ) .  This is further clarified by Living- 

ston's explanation that he refused to testify until his attorney 

told him to cooperate and that Livingston specifically and re- 

peatedly denied any fear or possibility of being resentenced to 

death if he didn't cooperate (Tr. vol. IV, pg. 706 ,  lines 8-15 ,  

lines 24-25;  at page 707 ,  lines 1 - 3  ) .  

Despite the rather uneventful cross examination, the 

State called Officer Mark Schlein as a witness and proffered the 

tape recorded statement made by co-defendant Livingston as a 

prior consistent statement, which was admitted over defense ob- 

jection (Tr. vol. IV, pg 7 7 4 - 7 7 5 ) .  The tape recorded statement 

of co-defendant Livingston, which was played to the jury in an 

unedited form, took thirty pages of transcript (Tr. vol. IV, pg. 

775-800 ;  V O ~ .  V, pg. 8 0 3 - 8 0 6 ) .  

Admitting this tape recorded statement before the jury 

constituted reversible error. 
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It is well settled that a witness's prior consistent 

statements are generally inadmissible to corroborate that wit- 

ness's testimony. Jackson v. State, 498 So.2d 906 (Fla. 1986) 

p. 909. An exception to this general rule is recognized, how- 

ever, when such statements are introduced to rebut an express 

or implied charge against a witness of improper influence, 

motive, or recent fabrication. Jackson, Id., pg. 910. Under 

890.801(2)(b), a prior consistent statement is not hearsay and 

- 

can be used as substantive evidence if: 1) the witness testi- 

fies at trial: 2) the witness is subject to cross examination 

regarding the prior statement: 3 )  the statement is offered to 

rebut an express or implied charge of improper influence, motive 

or recent fabrication: and 4) the prior consistent statement 

must have been made prior to the existence of the fact said to 

indicate bias, interest, corruption or other motive to falsify. 

Jenkins v. State, 547 So.2d 1017 (Fla. 1st DCA 19891, pg. 1020. 

Admissibility of such prior statements is addressed to the sound 

discretion of the trial court. Jenkins, Id., pg. 1020.  

However, in order for a prior consistent statement to 

be admissible, an initial threshold must be crossed: 

There must be an initial attempt 
on cross examination to demonstrate 
the improper influence, motive or 
recent fabrication, and once such 
an attempt has successfully occurred, 
then prior consistent statements are 
admissible ... to show the consistency 
of the witness's trial testimony. 
(emphasis added) 
Jenkins, supra, pg. 1020. 
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In the instant case, there was no successful attempt 

to demonstrate improper influence, motive or recent fabrication. 

As was mentioned earlier, the State Attorney brought up on direct 

examination that co-defendant Livingston was arrested for the 

same murders and that he had given a statement, and Livingston 

specifically denied being again threatened with the death penalty 

in exchange for this testimony. A witness's credibility is al- 

ways an issue at trial and a general attack on that credibility 

does not satisfy the hearsay exception rule. Jenkins, supra, pg. 

1021.  In Jenkins, the trial attorney attempted to impeach the 

victim's testimony through use of deposition and generally attack- 

ed the victim's credibility, as occurred in the case at bar. 

Specifically, in Jenkins, the victim was impeached regarding the 

date of the occurrence, regarding whether her son was awake at 

the time of the incident and saw Jenkins, and questions regarding 

why the victim did not go the police and the fear that she had 

of Jenkins. Id., pg. 1020-1021 .  The court in Jenkins found an 

abuse of discretion by the trial court for allowing the victim's 

- 

mother and a police officer to testify regarding earlier rendi- 

tions of the incident. The court noted that: 

A reasonable interpretation of 
the victim's cross examination 
does not indicate either express- 
ly or implicitly a charge of 
recent fabrication, improper 
influence or motive to falsify. 
Her testimony did not indicate 
that she was changing her story 
at trial; nor did the impeachment 
attempts establish any fact which 
indicated that her trial testimony 
was improperly influenced or that 
she had a motive to falsify. 
Id., pg. 1021 .  - 
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0 

J e n k i n s '  c o n v i c t i o n  w a s  reversed, w i t h  t h e  c o u r t  

f i n d i n g  t h a t  t h e  p r i o r  s t a t e m e n t s  o f  t h e  v i c t i m  w e r e  c o n s i s t e n t  

w i t h  h e r  t r i a l  t e s t i m o n y  and  served o n l y  t o  i m p e r m i s s i b l y  b o l s t e r  

t h e  v i c t i m ' s  c r e d i b i l i t y .  

I n  t h e  case a t  ba r ,  t h e  cross e x a m i n a t i o n  w a s  e v e n  more 

b e n i g n  t h a n  i n  J e n k i n s  a n d  there  c a n  be no  j u s t i f i c a t i o n  i n  t h e  

a d m i s s i o n  of t h e  p r i o r  s t a t e m e n t  t o  i m p r o p e r l y  b o l s t e r  t h e  t e s t i -  

mony of L i v i n g s t o n .  

N o t w i t h s t a n d i n g  t h e  i n s u f f i c i e n t  p r e d i c a t e  wh ich  l e d  t o  

t h e  i m p r o p e r  a d m i s s i o n  of L i v i n g s t o n ' s  p r i o r  recorded s t a t e m e n t ,  

t h e  n a t u r e  a n d  c o n t e n t  o f  t h e  s t a t e m e n t  i t s e l f  w a s  i m p r o p e r  a n d  

so p r e j u d i c i a l  t h a t  reversal of t h e  A p p e l l a n t ' s  c o n v i c t i o n  a n d  

s e n t e n c e  are  r e q u i r e d .  

T h i s  c o u r t  r e c e n t l y  dea l t  w i t h  a n  i m p r o p e r  a d m i s s i o n  

of p r i o r  s t a t e m e n t s  i n  a dea th  s e n t e n c e  case i n  A l v i n  v.  S t a t e ,  

548 So.2d 1 1 1 2  (Fla. 1 9 8 9 ) .  A t a p e  recorded s t a t e m e n t  w a s  ad- 

m i t t e d  a n d  p l a y e d  before t h e  j u r y  t o  r e b u t  t h e  i n f e r e n c e  t h a t  

t h e  w i t n e s s  had  f a b r i c a t e d  h i s  s t o r y  b e c a u s e  o f  a g r a n t  of i m -  

mun i ty  i n  exchange  f o r  t e s t i m o n y .  C i t i n g  S 9 0 . 8 0 1 ( 2 ) ( b )  F lo r ida  

S t a t u t e s  ( 1 9 8 5 ) ,  t h i s  c o u r t  he ld  t h a t  s u c h  s t a t e m e n t  w a s  admis- 

s i b l e ,  b u t  o n l y  " t o  t h e  e x t e n t  t h a t  t h e  t a p e  w a s  c o n s i s t e n t  w i t h  

h i s  t r i a l  t e s t i m o n y " .  I d . ,  pg. 1 1 1 4 .  However, t h i s  c o u r t  went  

on t o  f i n d  t h a t  t h e  tape r e c o r d e d  s t a t e m e n t  c o n t a i n e d  i n f o r m a t i o n  

- 

which  w a s  n o t  e l i c i t e d  f rom t h e  w i t n e s s  i n  c o u r t ,  f i n d i n g  t h a t  

t h e  a d m i s s i o n  of t h e  p o r t i o n  o f  t h e  t a p e  c o n t a i n i n g  t h e  mat te rs  

- 
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about which the witness did not testify in court was error. Id., 

pg. 1114. As in the case at bar, the trial court in Alvin did 

not listen to the tape recording beforehand and did not edit out 

those statements which went beyond the witness's testimony. The 

only aspect in the tape recorded statement which was not contain- 

ed in the trial testimony was the apparent motive for the shoot- 

ing, with the witness testifying in court that he did not know 

why Alvin started to shoot, but on the tape he indicated that 

the shooting was drug related, involving a robbery. Id., pg. 

1114. 

- 0 

- 

In the case at bar, the prior consistent statement of 

Livingston was clearly used by the prosecutor to improperly 

bolster Livingston's testimony, but also, such statement was 

used to bring new information before the jury as substantive 

evidence in the State's case in chief. Not only was the tape 

recorded statement nearly triple the length of the direct testi- 

mony of the witness Jenkins (with no redirect testimony given), 

but the prior recorded statement contained several critical 

aspects of the case which were not brought out in Livingston's 

trial testimony and which were extremely prejudicial to the 

Appellant. 

0 

- 

Parenthetically it must also be noted that thoroughout 

the course of the prerecorded statement, the police officers 

taking the statement used extensive and prejudicial leading ques- 

tions, giving the police officers' theory of the case, which 
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would be inadmissible under any theory of evidence. As an 

example, the tape recording of Livingston's statement began with 

nearly two pages of testimony regarding the fact that Livingston 

liked children, that he worked with children, that he had alot 

of patience with children, etc. (Tr. vol. IV, pg. 781 ,  7 8 2 ) .  

Not only is this information irrelevant, it improperly attempts 

to eliminate Livingston's motive or ability to have participated 

in the murders of the two children involved. 

In a similar matter, the police elicited information 

regarding the Appellant being upset at his wife and with the 

people in the house (the victims) for "messing up on him", which 

was basically dealing with the wife seeing another man and the 

victims' helping her to do so (Tr. vol. IV, pg. 7 8 5 ) .  Of course, 

none of this information was in Livingston's trial testimony. 

The tape recorded statement also had the Appellant 

coming back to the truck for a gas can for the first time (Tr. 

vol. IV, pg. 7 9 4 )  and actually has the Appellant pouring the 

gas on the people and lighting it, which was never the testimony 

of Livingston at the trial. (Tr. vol. IV, pg. 7 9 5 ) .  See trial 

testimony, vol. IV, pg. 7 0 3 ,  where Livingston testified that he 

was in the truck, could see nothing, does not know exactly what 

happened. 

This was also aggravated by the volunteered statements 

by the police officers, on the tape, regarding the gas being 

thrown on the victims (Tr. vol. IV, pg. 7 9 7 )  and the police vol- 

unteering "after the people were shot to death and the car lit 

on fire . . . ' I  (Tr. vol. IV, pg. 7 9 8 ) .  
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The t a p e  r e c o r d e d  s t a t e m e n t  a l s o  c o n t a i n e d  t h e  f i r s t  

men t ion  by L i v i n g s t o n  o f  c o n v e r s t i o n s  w i t h  t h e  v i c t i m s ,  q u e s t i o n -  

i n g  o f  t h e  v i c t i m s  ( T r .  vo l .  I V ,  pg.  7 9 6 )  and  b r o u g h t  u p ,  f o r  

t h e  f i r s t  t i m e ,  t h e  f a c t  t h a t  Edna Washington w a s  i n  p a i n  be- 

c a u s e  o f  t h e  p r e g n a n c y ,  b e c a u s e  s h e  w a s  f r i g h t e n e d  and  b e c a u s e  

o f  t h e  r i d e  i n  t h e  t r u c k  ( T r .  v o l .  I V ,  pg.  7 9 9 ) .  

P r o b a b l y  t h e  m o s t  p r e j u d i c i a l  i n f o r m a t i o n  which  w a s  

b r o u g h t  up i n  t h e  r e c o r d e d  s t a t e m e n t  f o r  t h e  f i rs t  t i m e  w a s  t h e  

v o l u n t e e r e d  i n f o r m a t i o n ,  prompted  by  t h e  p o l i c e  o f f i c e r s ,  t h a t  

t h e  v i c t i m s  knew a n d  f e l t  t h a t  t h e  A p p e l l a n t  w a s  g o i n g  t o  k i l l  

them. T h i s  i n f o r m a t i o n  w a s  b r o u g h t  o u t  t h r o u g h  t h e  i m p r o p e r  

o p n i o n s  o f  L i v i n g s t o n  t h a t  h e  imag ined  t h a t  t h e  v ic t ims  knew 

what w a s  g o i n g  t o  happen ,  a n d  t h a t  h e  f e l t  t h a t  t h e  v ic t ims  knew 

t h a t  t h e  A p p e l l a n t  w a s  g o i n g  t o  k i l l  them T r .  v o l .  IV, pg.  7 9 6 ) :  

Q u e s t i o n  by O f f i c e r :  "They knew what w a s  g o i n g  t o  

happen ,  you t h i n k ?  S o r t  o f  f e l t  h e  w a s  go  ng t o  k i l l  them?" 

"Yeah, y e a h  ... p r o b a b l y  a f t e r  coming i n  t h e i r  h o u s e  

l i k e  t h a t ,  I t h i n k  t h e y  p r o b a b l y  t h o u g h t  so" .  

L i v i n g s t o n  a l s o  claimed t h e  v i c t ims  a s k e d  him i f  h e  

wanted  t o  be i n v o l v e d  i n  what  t h e  A p p e l l a n t  w a s  d o i n g  ( T r .  v o l .  

V ,  pg.  8 0 5 ) .  T h e r e  w a s  a l s o  q u e s t i o n i n g  by t h e  p o l i c e  o f f i c e r s ,  

f o r  t h e  f i rs t  t i m e ,  r e g a r d i n g  how t h e  young c h i l d r e n  g o t  i n t o  

t h e  ca r  s i n c e  t h e y  c o u l d n ' t  w a l k ,  and  i n f o r m a t i o n  r e g a r d i n g  t h e  

mothe r  c a r r y i n g  t h e  c h i l d r e n  i n t o  t h e  car .  ( T r .  v o l .  I V ,  pg.  

7 9 9 ) .  
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Finally, the tape recorded statement brought before the 

0 

jury, for the first time, Livingston's volunteered opinions, 

prompted by the police officers, regarding how the Appellant re- 

acted after the killings, that it seemed not to bother him (Tr. 

vol. V, pg. 800) and that Livingston didn't go to the police 

because the Appellant would have killed him also and Livingston 

wasn't about to get in his way (Tr. vol. IV, pg. 799;  vol. V ,  pg- 

804). All of this information and other smaller details were 

brought to the jury's attention for the first time in the sup- 

posed prior consistent statement of Aubrey Livingston, despite 

the fact that this information was not brought out on the direct 

examination of Livingston and could not have been brought out as 

improper and prejudicial opinion testimony, assumptions, etc. 

Although the single detail in Alvin, supra, was found 

to be harmless error, the overwhelming prejudice caused by the 

improper evidence in the instant matter, coupled with the dis- 

proportionate length of the recorded statement as compared to 

the trial testimony, requires reversal in the instant case. 
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POINT I11 

COMMENTS BY THE T R I A L  COURT 
PREVENTED APPELLANT FROM 
R E C E I V I N G  A FAIR T R I A L .  

Dur ing  t h e  c o u r s e  of t h e  t r i a l ,  t h e  t r i a l  c o u r t  i m -  

p r o p e r l y  i n t e r j e c t e d  h i m s e l f  i n t o  t h e  p r o c e e d i n g s  on several  

o c c a s i o n s ,  several  t i m e s  i n  a manner which  r e f l e c t e d  n e g a t i v e l y  

upon t h e  d e f e n s e ,  t h e  A p p e l l a n t  o r  t h e  A p p e l l a n t ' s  t r i a l  c o u n s e l ,  

and  t h e  c u m u l a t i v e  e f f e c t  o f  t h e  t r i a l  c o u r t ' s  a c t i o n s  r e s u l t e d  

i n  a d u e  p r o c e s s  v i o l a t i o n  a n d  p r e v e n t e d  t h e  A p p e l l a n t  f rom re-  

c e i v i n g  a f a i r  t r i a l  i n  t h e  i n s t a n t  matter.  

A l though  t h e r e  w e r e  no  o b j e c t i o n s  o r  e x c e p t i o n s  t a k e n  

t o  many o f  t h e  c o u r t ' s  comments, t h i s  c o u r t  h a s  r e p e a t e d l y  s t a t e d  

t h a t  a l a w y e r  i s  n o t  r e q u i r e d  t o  p u r s u e  a c o m p l e t e l y  u s e l e s s  

c o u r s e  where  t h e  j u d g e  h a s  announced i n  advance  t h a t  i t  w i l l  b e  

f r u i t l e s s .  A s  a p r a c t i c a l  m a t t e r ,  t h e r e  c a n  b e  n o t h i n g  more 

f r u i t l e s s  t h a n  o b j e c t i n g  t o  t h e  j u d g e  a b o u t  a comment t h a t  t h e  

j u d g e  h a s  j u s t  made. T h i s  c o u r t  h a s  h e l d  t h a t  s u c h  comments 

would be reviewed i n  a c a p i t a l  case. B e n n e t t  v. S t a t e ,  173  So. 

817 ( F l a .  1 9 3 7 ) .  

P a r e n t h e t i c a l l y ,  t h i s  c o u r t  i s  r e s p e c t f u l l y  reminded  

t o  c o n s i d e r  t h e  f o l l o w i n g  several  examples  o f  t h e  t r i a l  c o u r t ' s  

i n d i c a t i o n  of h i s  d i s p l e a s u r e  w i t h  t h e  d e f e n s e ,  t h e  A p p e l l a n t  

and  t h e  d e f e n s e  c o u n s e l ,  a s  i t  r e l a t e s  t o  t h e  p r e v i o u s l y  f i l e d  

m o t i o n s  f o r  d i s q u a l i f i c a t i o n  of t h e  t r i a l  c o u r t ,  a s  w a s  r a i s e d  

i n  P o i n t  I .  
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Initially, the trial court instructed the jury on the 

charges against the Appellant and included in those instructions 

the count charging the kidnapping of Karen Jackson, a count of 

which the Appellant was earlier acquitted. (Tr. vol. I, pg. 72). 

The trial court denied a Motion for Mistrial and instructed the 

jury to disregard Count 11, but the effect of making the jury 

aware of an earlier trial was unmistakable (Tr. vol. I, pg. 73). 

Later, during the continued jury selection, the court 

interrupted the defense counsel during questioning regarding the 

Appellant testifying. The court stated, in front of the jury, 

that the statements of the defense counsel were not fair. (Tr. 

vol. I, pg. 194-195). The court later admonished the defense 

counsel to stop backstriking jurors (Tr. vol. 11, pg. 2541, de- 

spite this court's specific pronouncements in the earlier opinion 

reversing Appellant Jackson's first conviction. Jackson v. State, 

464 So.2d 1181 (Fla. 1985), pg. 1183. 

(I) 

During the defense cross examination of Officer Walkup, 

the court intervened during cross examination to protect the 

witness, without objection by the State, stating that the defense 

attorney was arguing with the witness and "he didn't say that", 

which had the definite effect of disparaging the defense attorney 

and the cross examination of the State's witness (Tr. vol. 11, 

pg. 382). When the court overruled the Motion in Limine regard- 

ing the autopsy pictures, the court took the opportunity to ex- 

plain relevance and corroboration to the jury, unduly emphasizing 
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111, pg. 4 0 4 ) .  When sustaining the State's objection regarding 

a question to Officer Schooley regarding victim Finney's prior 

arrest record, the court volunteered, before the jury, that the 

question was totally improper and admonished the jury (Tr. vol. 

111, pg. 5 4 0 ) .  

a 

During the cross examination of State witness Karen 

Jackson, the court took an active role in restricting the cross 

examination of Jackson and in actually protecting the witness. 

When Karen Jackson was asked to refresh her recollection, the 

court informed the jury that that proposition was ridiculous 

(Tr. vol. IV, pg. 6 0 7 )  and then went on to attempt to terminate 

the questioning or at least intimidate the defense counsel by 

asking, "Any more questions? Come on, ask 'em". (Tr. vol .  IV, 

e pg. 610.  After the next question, the court again took the 

opportunity to protect Karen Jackson and to bolster her testimony 

by actually answering a question for her: "She was picked up and 

driven to the police department, okay? Next question." (Tr. 

vol. IV, pg. 6 1 1 ) .  The court then recessed the trial in the 

middle of the next question and, out of the presence of the jury, 

again attempted to intimidate the defense counsel by admonishing 

him regarding advancing on the witness and by speaking too loud, 

instructing the attorney to stay at the podium while asking ques- 

tions (Tr. vol. IV, pg. 612,  6 1 5 ) .  

Later during the cross examination, the court volun- 

teered that he sustained an objection for the smartness of the 
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111, pg. 4 0 4 ) .  When sustaining the State's objection regarding 

a question to Officer Schooley regarding victim Finney's prior 

arrest record, the court volunteered, before the jury, that the 

questin was totally improper and admonished the jury (Tr. vol. 

111, pg. 5 4 0 ) .  

During the cross examination of State witness Karen 

Jackson, the court took an active role in restricting the cross 

examination of Jackson and in actually protecting the witness. 

When Karen Jackson was asked to refresh her recollection, the 

court informed the jury that that proposition was ridiculous 

(Tr. vol. IV, pg. 607) and then went on to attempt to terminate 

the questioning or at least intimidate the defense counsel by 

asking, "Any more questions? Come on, ask 'em". (Tr. vol. IV, 

pg. 6 1 0 .  After the next question, the court again took the 

opportunity to protect Karen Jackson and to bolster her testimony 

by actually answering a question for her: "She was picked up and 

driven to the police department, okay? Next question." (Tr. 

vol. IV, pg. 6 1 1 ) .  The court then recessed the trial in the 

middle of the next question and, out of the presence of the jury, 

again attempted to intimidate the defense counsel by admonishing 

him regarding advancing on the witness and by speaking too loud, 

instructing the attorney to stay at the podium while asking ques- 

tions (Tr. vol. IV, pg. 6 1 2 ,  6 1 5 ) .  

Later during the cross examination, the court volun- 

teered that he sustained an objection for the smartness of the 
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q u e s t i o n  a n d  i n s t r u c t e d  the d e f e n s e  a t t o r n e y  t o  a s k  t h e  q u e s t i o n  

p r o p e r l y  ( T r .  v o l .  I V ,  pg.  6 3 1 )  a n d  l a t e r  a g a i n  t o l d  t h e  a t t o r n e y  

t o  t o n e  down t h e  q u e s t i o n s ,  as t h e y  were h u r t i n g  t h e  c o u r t ' s  ears  

( T r .  vo l .  I V ,  pg.  6 3 6 ) .  

F i n a l l y ,  r e g a r d i n g  Karen J a c k s o n ,  t h e  c o u r t  a g a i n  

a c t i v e l y  ass is ted t h e  w i t n e s s  by  s t a t i n g  t h a t  t h e  w i t n e s s  had  

answered  t h e  l a s t  q u e s t i o n  three o r  f o u r  t i m e s  and  t h a t  t h e  c o u r t  

c o u l d  remember ( T r .  vol. I V ,  pg.  6 4 8 ) .  

Dur ing  t h e  c r o s s  e x a m i n a t i o n  o f  c o - d e f e n d a n t  L i v i n g -  

s t o n ,  t h e  c o u r t  i n t e r r u p t e d  t h e  cross e x a m i n a t i o n  by t e l l i n g  t h e  

a t t o r n e y  t h a t  he w a s  n o t  g o i n g  t o  go  t h r o u g h  t h e  whole  t r a n s c r i p t  

as t h a t  would take  a l l  w e e k ,  and  t h a t  t h e  a t t o r n e y  s h o u l d  do a n y  

impeachment t h e  way he w a s  supposed  t o  ( T r .  vo l .  I V ,  pg. 7 1 3 ) .  

F i n a l l y ,  d u r i n g  t h e  c r o s s  e x a m i n a t i o n  o f  O f f i c e r  

S c h l e i n ,  t h e  c o u r t  i n t e r r u p t e d  t h e  c r o s s  e x a m i n a t i o n  t o  t e l l  t h e  

w i t n e s s  t o  answer  t h e  q u e s t i o n  o n e  more t i m e ,  a l t h o u g h  h e  a l r e a d y  

answered  i t  t h r e e  t i m e s ,  b e c a u s e  t h e  d e f e n s e  a t t o r n e y  wanted  i t  

o n e  more t i m e  ( T r .  v o l .  I V ,  pg. 8 1 2 ) .  The c o u r t  went  on  t o  

b e r a t e  t h e  d e f e n s e  a t t o r n e y  w h i l e  s u s t a i n i n g  an  o b j e c t i o n :  

" D o n ' t  you l e a r n ?  I s u s t a i n e d  t h e  o b j e c t i o n  t h r e e  t i m e s .  T h a t  

s h o u l d  be s u f f i c i e n t ,  c o u n s e l . "  ( T r .  vo l .  V ,  pg.  8 1 4 ) .  

The t o t a l  e f f e c t  o f  t h e  c o u r t ' s  c o n s t a n t  h a r r a s s m e n t  

of t h e  d e f e n s e  a t t o r n e y  b e f o r e  t h e  j u r y  c e r t a i n l y  i n h i b i t e d  

c o u n s e l  from g i v i n g  f u l l  r e p r e s e n t a t i o n  t o  t h e  A p p e l l a n t ,  a s  w e l l  

a s  b r i n g i n g  c o u n s e l  i n t o  d i s f a v o r  b e f o r e  t h e  j u r y ,  a t  t h e  e x p e n s e  
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o f  t h e  A p p e l l a n t  J ackson .  See H u n t e r  v. S t a t e ,  314 So.2d 174 

( F l a .  4 t h  DCA 1 9 7 5 ) ,  pg.  1 7 4 .  A s  w a s  p o i n t e d  o u t  i n  t h e  s u c c e s s -  

i v e  m o t i o n s  f o r  d i s q u a l i f i c a t i o n  of t h e  t r i a l  c o u r t ,  t h e  c o u r t  

had  h e a r d  t h e  case on  a t  l ea s t  f i ve  o c c a s i o n s ,  a n d  t h e  c o u r t  him- 

s e l f  commented t h a t  h e  w a s  n o t  a n x i o u s  t o  h e a r  t h e  case a g a i n  

( T r .  vol. I ,  pg. 1 2 ) .  U n f o r t u n a t e l y ,  t h e  s t r a i n  o f  t h i s  case w a s  

shown before t h e  j u r y ,  a n d  r e q u i r e d  reversal  i n  t h i s  case. 

I n  a s i m i l a r  s i t u a t i o n ,  t h e  c o u r t  i n  J o n e s  v. S t a t e ,  

385 So.2d 132 ( F l a .  4 t h  DCA 1 9 8 0 )  acknowledged t h e  s t r a i n  u n d e r  

which  t r i a l  j u d g e s  work ,  b u t  reversed c o n v i c t i o n  when t h e  e f f ec t s  

o f  t h a t  s t r a i n  became known t o  t h e  j u r y :  

W e  c a n n o t  condone h i s  m a n i f e s t a t i o n  
o f  t h a t  s t r a i n  i n  t h e  p r e s e n c e  o f  
t h e  j u r y .  Our review o f  t h e  c o m p l e t e  
r e c o r d  i n  t h i s  case i n d i c a t e s  any-  
t h i n g  b u t  a n  i m p a r t i a l  a tmosphe re  
i n  wh ich  t h e  d e f e n d a n t  received a 
f a i r  t r i a l .  A s  w a s  i n d i c a t e d  i n  
H u n t e r  ( v .  S t a t e ,  314 So.2d 174 ( F l a .  
4 t h  DCA 1 9 7 5 ) ,  d e f e n s e  c o u n s e l ' s  
c o n d u c t  s h o u l d  n o t  be v i s i t e d  upon 
t h e  d e f e n d a n t  t o  t h e  e x t e n t  t h a t  
h i s  f u n d a m e n t a l  r i g h t  t o  a f a i r  
t r i a l  i s  a b r i d g e d .  Page 134.  

The c u m u l a t i v e  e f f e c t  o f  t h e  t r i a l  c o u r t ' s  a c t i o n s  

p r e v e n t e d  t h e  A p p e l l a n t  f rom r e c e i v i n g  a f a i r  t r i a l .  A s  w a s  h e l d  

by t h i s  c o u r t  i n  W i l l i a m s  v. S t a t e ,  143  So.2d 484 ( F l a .  1 9 6 2 ) :  

The j u d g e ' s  n e u t r a l i t y  s h o u l d  
be s u c h  t h a t  even  t h e  d e f e n d a n t  
would f e e l  t h a t  h i s  t r i a l  w a s  
f a i r .  I n  t h e  t r i a l  o f  a c a p i t a l  
c a s e ,  t h e  j u d g e ' s  a t t i t u d e  o r  
demeanor  may s p e a k  l o u d e r  t h a n  
h i s  words ,  i n  f a c t ,  i t  may s p e a k  
so l o u d  t h a t  t h e  j u r y  c a n n o t  h e a r  
what h e  s a y s .  Page 488. 
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POINT IV 

THE T R I A L  COURT E R R E D  BY 
R E S T R I C T I N G  THE APPELLANT 
I N  THE PRESENTATION OF H I S  
DEFENSE. 

I t  i s  c l e a r l y  e s t a b l i s h e d  i n  t h e  S t a t e  of F l o r i d a  t h a t  

a p a r t y  i s  e n t i t l e d  t o  p r e s e n t  e v i d e n c e  upon t h e  f a c t s  t h a t  a re  

r e l e v a n t  t o  h i s  t h e o r y  of t h e  case,  so l o n g  a s  t h a t  t h e o r y  h a s  

s u p p o r t  i n  t h e  l a w .  S t e i g e r  v.  M a s s a c h u s e t t s  C a s u a l t y  I n s u r a n c e  

Company, 273 So.2d 4 ( F l a .  3d DCA 1 9 7 3 ) ;  Zamora v. S t a t e ,  3 6 1  So. 

2d 776 ( F l a .  3d DCA 1 9 7 8 ) ,  pg .  779.  Where a d e f e n d a n t  o f f e r s  

evidence which  i s  of s u b s t a n t i a l  p roba t ive  v a l u e ,  and  s u c h  ev i -  

d e n c e  t e n d s  n o t  t o  c o n f u s e  o r  p r e j u d i c e ,  a l l  d o u b t  s h o u l d  be 

resolved i n  favor  of a d m i s s i b i l i t y .  Moreno v. S t a t e ,  418 So.2d 

1223 ( F l a .  3d DCA 1 9 8 2 ) ,  pg .  1225.  

T h i s  c o u r t  h a s  r e c e n t l y  r e v i s i t e d  a n d  followed Moreno, 

s u p r a ,  a n d  h a s  r e i t e r a t ed  t h e  l a w  i n  t h e  S t a t e  of F l o r i d a :  

Where e v i d e n c e  t e n d s  i n  a n y  way, 
e v e n  i n d i r e c t l y ,  t o  e s t a b l i s h  a 
r e a s o n a b l e  d o u b t  of d e f e n d a n t ' s  
g u i l t ,  i t  i s  e r ro r  t o  d e n y  i t s  
a d m i s s i o n .  § 9 0 . 4 0 4 ( 2 ) ( a )  F l o r i d a  
S t a t u t e s  ( 1 9 8 5 ) .  Rivera v. S t a t e ,  
561  So.2d 536 ( F l a .  1 9 9 0 ) ,  pg .  539.  

I n  t h e  case a t  b a r ,  t h e  t r i a l  c o u r t  i m p r o p e r l y  re- 

s t r i c t ed  t h e  p r e s e n t a t i o n  of e v i d e n c e  o n  b e h a l f  of t h e  A p p e l l a n t  

J a c k s o n ,  a n d  t h i s  r e s t r i c t i o n  r e q u i r e s  reversa l  of t h e  c o n v i c t i o n  

a n d  s e n t e n c e .  
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A f t e r  t h e  S t a t e  p r e s e n t e d  t h e  t e s t i m o n y  o f  K a r e n  

J a c k s o n ,  the  A p p e l l a n t ' s  w i f e ,  on  t h e i r  case i n  c h i e f ,  t h e  

d e f e n s e  recal led Karen J a c k s o n  f o r  t h e  p u r p o s e  of i d e n t i f y i n g  

v a r i o u s  l e t t e r s  which  w e r e  s e n t  by  Karen J a c k s o n  t o  t h e  Appel- 

l a n t ,  a n d  more i m p o r t a n t l y ,  f o r  t h e  p u r p o s e  o f  p u b l i s h i n g  t h o s e  

l e t te rs  t o  t h e  j u r y  by  h a v i n g  Karen J a c k s o n  read them ( T r .  vo l .  

V ,  pg. 850-859) .  These  emphas ized  t o  t h e  j u r y  t h a t  Karen J a c k -  

s o n  s t i l l  claimed t o  love t h e  A p p e l l a n t  ( T r .  vo l .  V ,  pg.  8 5 1 )  

and  t h a t  s h e  wanted  t o  h e l p  t h e  A p p e l l a n t  ( T r .  v o l .  V ,  Pg. 8 5 4 ) .  

Karen J a c k s o n  a l s o  s t a t e d ,  t h r o u g h  t h e s e  l e t t e r s ,  t h a t  s h e  w a s  

a f r a i d  of t h e  env i ronmen t  i n  F l o r i d a ,  b u t  n o t  t h e  A p p e l l a n t  

J a c k s o n  ( T r .  vo l .  V ,  pg.  8 5 8 ) .  A s  Karen J a c k s o n  w a s  a s k e d  t o  

p u b l i s h  more o f  t h e  e x c e r p t s  of t h e  l e t t e r s  t o  t h e  j u r y ,  t h e  

t r i a l  c o u r t ,  w i t h o u t  o b j e c t i o n  by t h e  p r o s e c u t o r ,  t o o k  i t  upon 

h i m s e l f  t o  p r e v e n t  any  f u r t h e r  r e a d i n g  and  t o  p r e v e n t  t h e  f u r -  

0 

t h e r  p u b l i s h i n g  o f  t h e  l e t t e r s  on b e h a l f  of t h e  A p p e l l a n t .  

When Karen J a c k s o n  a s k e d  A p p e l l a n t ' s  t r i a l  a t t o r n e y  i f  t h e  

a t t o r n e y  wanted  h e r  t o  r e a d  a l l  o f  t h e  l e t t e r s ,  t h e  t r i a l  c o u r t  

i n t e r j e c t e d  h i m s e l f  i n t o  t h e  p r o c e e d i n g s :  

N o ,  I d o  n o t  w a n t  you t o .  
Any o f  you p e o p l e  c a n n o t  r e a d ?  
Any o f  you c a n n o t  r e a d ?  You 
c a n  a l l  read,  I assume. I 
t h i n k  t h a t  t h e y  are  able  t o  
read what  i s  i n  e v i d e n c e  
w i t h o u t  h e r  r e a d i n g  i t  f o r  
them. ( T r .  vo l .  V ,  pg.  860-  
8 6 1 ) .  
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When t h e  t r i a l  a t t o r n e y  i n q u i r e d  w h e t h e r  o r  n o t  t h e  

p r o s e c u t o r  w a s  o b j e c t i n g ,  t h e  t r i a l  c o u r t  a g a i n  i n t e r j e c t e d ,  

"1 - a m  o b j e c t i n g  t o  h e r  r e a d i n g  them a l l ,  y e s . "  ( T r .  vol .  V ,  

pg.  8 6 1 ) .  When t h e  t r i a l  a t t o r n e y  c o n t i n u e d  t o  t r y  t o  have  

Karen J a c k s o n  read p o r t i o n s  o f  t h e  l e t t e r s  i n  q u e s t i o n ,  t h e  

t r i a l  c o u r t  t o l d  t h e  w i t n e s s :  " I f  you do n o t  want  t o  read i t ,  

M r s .  J a c k s o n ,  you d o  n o t  have  t o . "  ( T r .  vo l .  V ,  pg. 8 6 1 ) .  

A f t e r  t h e  c o u r t  a g a i n  advised t h e  t r i a l  a t t o r n e y  t h a t  M r s .  Jack- 

s o n  d i d  n o t  have  t o  read t h e  e x c e r p t s  a n d  t h a t  t h e  j u r y  c o u l d  

read them t h e m s e l v e s ,  h e  f u r t h e r  i n s t r u c t e d  t h a t  h e  w a s  n o t  

g o i n g  t o  force  h e r  t o  read. When t h e  t r i a l  a t t o r n e y  c l a r i f i e d  

h i s  i n t e n t i o n  t o  p u b l i s h  t h e  l e t te rs  t o  t h e  j u r y ,  t h e  c o u r t  

s ta ted :  ''1 know what  you would l i k e  t o  d o ,  b u t  I have  r u l e d .  

D o  you u n d e r s t a n d  what  I a m  s a y i n g ?  ..... W e l l ,  t h e n  l i s t e n  t o  

me, okay?  I f  you have  a n y  more q u e s t i o n s  o f  t h i s  l a d y ,  you a s k  

h e r . "  ( T r .  vol. V ,  pg.  8 6 2 ) .  

When t h e  t r i a l  a t t o r n e y  made o n e  l a s t  e f f o r t  t o  g e t  

Karen J a c k s o n  t o  a g r e e  t o  p u b l i s h  c o n t e n t s  o f  t h e  l e t t e r s  t o  

t h e  j u r y ,  t h e  c o u r t  a g a i n  s u s t a i n e d  a n  o b j e c t i o n  and  t h e n ,  o f  

t h e  c o u r t ' s  own a c c o r d ,  c h a s t i s e d  A p p e l l a n t ' s  t r i a l  a t t o r n e y :  

"You know, you r e a l l y  s h o u l d  r e f e r  t o  t h e  l a d y  a s  M r s .  J a c k s o n . "  

( T r .  vo l .  V ,  pg.  8 6 3 ) .  The t r i a l  a t t o r n e y  f i n a l l y  a c c e p t e d  t h e  

c o u r t ' s  l i m i t a t i o n  on  t h e  p r e s e n t a t i o n  o f  e v i d e n c e  and  acknow- 

l e d g e d :  "1 g u e s s  I c a n ' t  have  a n y t h i n g  f u r t h e r  w i t h  t h i s  w i t -  

n e s s . "  ( T r .  v o l .  V ,  pg.  8 6 3 ) .  
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T h i s  r e s t r i c t i o n  i n  t h e  p r e s e n t a t i o n  of e v i d e n c e  i n  

s u p p o r t  of t h e  d e f e n s e  i s  f u r t h e r  a g g r a v a t e d  when t h i s  c o u r t  

r eca l l s  t h a t  t h e  t r i a l  c o u r t  a l l o w e d  t h e  p l a y i n g  o f  t h e  e n t i r e  

s t a t e m e n t  by  c o - d e f e n d a n t  L i v i n g s t o n ,  which w a s  n e a r l y  three 

t i m e s  a s  l o n g  a s  t h e  d i r e c t  t e s t i m o n y  by  L i v i n g s t o n  ( T r .  v o l .  

IV,  pg. 776 - Vol.  V ,  pg .  8 0 5 ) .  

Later  i n  t h e  p r e s e n t a t i o n  o f  t h e  d e f e n s e  s ide  of t h e  

c a s e ,  t h e  t r i a l  a t t o r n e y  a g a i n  objected t o  t h e  c o u r t  p r e v e n t i n g  

t h e  p u b l i s h i n g  o f  t h e  l e t t e r s  i n  q u e s t i o n ,  and  a mot ion  t o  re- 

c a l l  Karen J a c k s o n  w a s  made, b u t  d e n i e d  by  t h e  t r i a l  c o u r t ,  

e f f e c t i v e l y  c o m p l e t i n g  t h e  r e s t r i c t i o n  o f  t h e  p r e s e n t a t i o n  o f  

t h a t  p a r t i c u l a r  segment  of t h e  d e f e n s e  case ( T r .  vol. V, pg. 869- 

8 7 0 ) .  

The t r i a l  c o u r t  a l s o  p r e v e n t e d  t h e  p r e s e n t a t i o n  o f  

e v i d e n c e  i n  s u p p o r t  o f  t h e  d e f e n s e  by e f f e c t i v e l y  e l i m i n a t i n g  

t h e  d e f e n s e  w i t n e s s ,  A m o s  King. The A p p e l l a n t  J a c k s o n  i n i t i a l l y  

made a Motion i n  Limine t o  p r e v e n t  t h e  p r o s e c u t o r  f rom e l i c i t i n g ,  

on cross e x a m i n a t i o n ,  t h a t  d e f e n s e  w i t n e s s  A m o s  King m e t  and  g o t  

t o  know A p p e l l a n t  J a c k s o n  w h i l e  i n  S t a t e  p r i s o n ,  s p e c i f i c a l l y  on 

dea th  r o w .  ( T r .  vol. I ,  pg.  1 9 - 2 0 ) .  The Motion i n  Limine w a s  

renewed d u r i n g  t h e  d e f e n s e  s i d e  o f  t h e  case, and  t h e  t r i a l  c o u r t  

r u l e d  t h a t  h e  would a l l o w  c r o s s  e x a m i n a t i o n  r e g a r d i n g  how w i t -  

n e s s  King knew t h e  A p p e l l a n t  r e g a r d i n g  p r i s o n ,  a l t h o u g h  there 

would be no men t ion  o f  dea th  r o w  ( T r .  v o l .  V, pg. 871-873) .  The 

d e f e n s e  t h e n  announced t h a t  based on  t h e  c o u r t ' s  r u l i n g ,  King 

would n o t  be u s e d  as  a d e f e n s e  w i t n e s s  ( T r .  vo l .  V ,  pg.  8 7 4 ) .  
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The t r i a l  c o u r t  a l s o  p r e v e n t e d  i n q u i r y  i n t o  w h e t h e r  o r  

n o t  a t e s t i f y i n g  p o l i c e  o f f i c e r  knew o f  t h e  p r e v i o u s  a r r e s t  of 

F inney  ( T r .  vo l .  111, pg .  5 4 0 ) ,  a n d  p r e v e n t e d  t h e  A p p e l l a n t ' s  

c o u n s e l  f rom impeach ing  S t a t e  w i t n e s s  O f f i c e r  S c h l e i n  r e g a r d i n g  

p r e v i o u s  d i s c i p l i n a r y  p r o c e e d i n g s  ( T r .  v o l .  I V ,  pg. 7 4 0 ) .  

The t r i a l  c o u r t  r e f u s e d  t o  d e c l a r e  Karen J a c k s o n  as a 

h o s t i l e  w i t n e s s ,  as  w a s  r e q u e s t e d  by  t h e  d e f e n s e ,  f u r t h e r  re- 

s t r i c t i n g  t h e  d e f e n s e  a n d  t h e  a b i l i t y  t o  p u t  f o r t h  e v i d e n c e  ( T r .  

v o l .  I V ,  pg.  7 3 8 ) .  

F i n a l l y ,  d u r i n g  t h e  cross  e x a m i n a t i o n  of t h e  S t a t e ' s  

c r i t i c a l  w i t n e s s ,  c o - d e f e n d a n t  Aubrey L i v i n g s t o n ,  t h e  c o u r t  

p r e v e n t e d  t h e  d e f e n s e  f r o m  e l i c i t i n g  b e f o r e  t h e  j u r y  t h e  f a c t  

t h a t  L i v i n g s t o n  w a s  o n  p r o b a t i o n  f o r  a d r u g  c h a r g e ,  d e s p i t e  t h e  

emphas i s  t o  t h e  t r i a l  c o u r t  t h a t  a t h e o r y  o f  t h e  d e f e n s e  w a s  t h a t  

t h e  k i l l i n g s  w e r e  d r u g  re la ted  ( T r .  v o l .  I V ,  pg. 7 0 5 ) .  

@ 

F i n a l l y ,  as  the d e f e n s e  w a s  a t t e m p t i n g  t o  impeach co-  

d e f e n d a n t  L i v i n g s t o n ,  t h e  t r i a l  c o u r t  i n t e r r u p t e d  t h e  d e f e n s e  

a t t o r n e y ,  i n f o r m i n g  t h e  a t t o r n e y  t h a t  h e  w a s  n o t  g o i n g  t o  go  

t h r o u g h  t h e  whole  t r a n s c r i p t ,  a s  t h a t  would  t a k e  a l l  week ( T r .  

vo l .  I V ,  pg. 7 1 3 ) .  

The c u m u l a t i v e  e f f e c t  o f  t h e  c o u r t ' s  r e s t r i c t i o n s  o f  

t h e  p r e s e n t a t i o n  o f  t h e  d e f e n s e  p r e v e n t e d  t h e  A p p e l l a n t  f rom 

r e c e i v i n g  a f a i r  t r i a l  by  p r e v e n t i n g  t h e  Defendan t  f rom e f f e c -  

t i v e l y  e s t a b l i s h i n g  a r e a s o n a b l e  d o u b t  i n  t h e  minds  o f  t h e  j u r y .  

Reversal of t h e  c o n v i c t i o n  i s  r e q u i r e d .  
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POINT V 

I n  t h i s  i n s t a n t  case,  t h e r e  a re  several procedural  

errors which a re  f a t a l  t o  t h e  s e n t e n c i n g  of dea th  and a l s o ,  t h e  

THE T R I A L  COURT E R R E D  I N  I M P O S I N G  
THE DEATH SENTENCE ON THE APPELLANT. 

When reviewing the  s e n t e n c e  of death imposed on t h e  

Appellant Jackson, t h i s  c o u r t  must  determine t h a t  t h e  j u r y  and 

judge ac t ed  with procedural  r e c t i t u d e  and must  a l s o  examine  

t h e  appropr ia teness  of t h e  dea th  s e n t e n c e  imposed, as  compared 
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See S t a t e  v. Dixon, 283 So.2d 1 ( F l a .  1 9 7 3 ) .  When t h e  t r i a l  

cour t  found t h a t  t h e  aggravat ing circumstance of a murder done 

t o  avoid o r  prevent lawful  a r r e s t  and murder causing g r e a t  r i s k  

of death t o  many "may w e l l  apply" ( T r .  vol .  VIII, pg. 1374-1375), 

t h e  cour t  was, i n  essence,  f i nd ing  t h a t  these  aggravating c i r -  

cumstances were not proved beyond a reasonable doubt,  and the re -  

f o r e  cannot be considered by t h i s  cou r t .  

- 

Addi t iona l ly ,  n e i t h e r  of these aggravating circumstan- 

ces  was supported by  t h e  record and n e i t h e r  may be appropr i a t e ly  

considered by t h i s  cou r t .  Regarding t h e  claim of murder done t o  

avoid o r  prevent t h e  lawful  a r r e s t ,  t h i s  cou r t  m u s t  r e c a l l  t h a t  

t h e  dea th  sentence was imposed f o r  t he  murder of t h e  two i n f a n t  

c h i l d r e n ,  ages 4 and 1% years  ( T r .  vo l .  111, pg. 4 5 8 )  and these  

v ic t ims  could not  have been w i t n e s s e s  t o  convict  t h e  Appellant 

of kidnapping, a s  t h e  t r i a l  cou r t  suggested. 

When applying t h i s  aggravat ing circumstance, t h i s  cour t  

has requi red  t h a t  there be s t rong  proof of t h e  motive and t h a t  

i t  be c l e a r l y  shown t h a t  t h e  dominant o r  only motive f o r  t h e  

murder was t h e  e l imina t ion  of wi tnesses ,  w i t h  t h e  m e r e  f a c t  t h a t  

t h e  v ic t ims  may have known the  a s s a i l a n t  being i n s u f f i c i e n t  t o  

prove i n t e n t  t o  k i l l  t o  avoid lawful  a r r e s t .  Jackson v. S t a t e ,  

So.2d : 1 6  F.L.W. S151 ( F l a .  1991), p. S154. - - 
Regarding t h e  aggravat ing circumstance of c r e a t i n g  a 

r i s k  of dea th  t o  many people,  t h e  t r i a l  cou r t  could only look 

t o  specula t ion  o r  p o s s i b i l i t i e s  t o  support  t h i s  circumstance: 

poss ib le  p o l i c e ,  rescue workers, firemen, t o  t h e  scene and poss i -  

b le  gas tank explosion ( T r .  vo l .  VIII, pg. 1 3 7 4 ) .  
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I t  m u s t  be r e c a l l e d  t h a t  t h e  c a r  i n  ques t ion  was 

abandoned i n  a r u r a l  a r e a  of  Broward County, U.S. 27 & Hollywood 

Boulevard ( T r .  v o l .  I ,  pg. 318; vo l .  I V ,  pg. 586) and t h a t  t h e  

a r e a  was so d e s e r t e d  t h a t  t h e  Appel lant  and co-defendant w e r e  

a b l e  t o  park next  t o  t h e  abandoned c a r  f o r  two hours ,  w i th  

noth ing  happening and no persons  going by ( T r .  vo l .  I V ,  pg. 701). 

Also, t h e  i n c i d e n t  involved occurred  a t  approximately 4:OO AM 

( T r .  v o l .  11, pg. 323). T h e  n e a r e s t  w i t n e s s  l i v e d  about % m i l e  

from t h e  area ( T r .  v o l .  11, pg. 323). 

This  c o u r t  has  he ld  t h a t  a g r e a t  r i s k  of d e a t h  t o  

many persons  means not  a mere p o s s i b i l i t y ,  but  a l i k e l i h o o d  o r  

h igh  p r o b a b i l i t y .  Be l lo  v.  S t a t e ,  547 So.2d 914 ( F l a .  1989), 

pg. 917. S p e c i f i c a l l y  d e a l i n g  w i t h  f i r e s ,  t h i s  c o u r t ,  c i t i n g  

King v.  S t a t e ,  514 So.2d 354 ( F l a .  1987), found t h i s  aggrava t ing  

circumstance t o  be i n v a l i d ,  a l though t h e  f i r e  involved was ac-  

0 

t u a l l y  set  i n  a house. This  c o u r t  no ted  t h a t  there w e r e  no 

f a c t s  t o  p o i n t  t o  any persons  i n s i d e  o r  o u t s i d e  t h e  house who 

w e r e  a t  r i s k  of d e a t h  and t h a t  t h e  f i r e  was confined t o  one room 

of  a conc re t e  block house. S c u l l  v.  S t a t e ,  533 So.2d 1137 ( F l a .  

1988), pg. 1141. C e r t a i n l y  t h i s  aggrava t ing  circumstance i s  not  

supported and cannot be cons idered  i n  t h e  i n s t a n t  case .  

The t r i a l  c o u r t  a l s o  improperly found and cons idered  

t h e  aggrava t ing  circumstance o f  murder done i n  a c o l d ,  c a l c u l a t e d  

50 

manner. The s i n g u l a r  f a c t s  surrounding t h e  j u r y ' s  v e r d i c t  i n  



t h i s  case makes i t  c l e a r  t h a t  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  w a s  

i m p r o p e r l y  c o n s i d e r e d .  Dur ing  d e l i b e r a t i o n ,  t h e  j u r y  had  ques -  

t i o n s ,  i n c l u d i n g  w h e t h e r  o r  n o t  a v e r d i c t  o f  g u i l t y  a s  c h a r g e d  

i n c l u d e d  f e l o n y  murder  a n d  w h e t h e r  o r  n o t  t h e  j u r y  had t o  b e  

0 

unanimous f o r  p r e m e d i t a t e d  murder  as  opposed  t o  f e l o n y  murder  

( T r .  v o l .  V I ,  pg.  1097-1098) .  U l t i m a t e l y ,  t h e  j u r y  made t h e i r  

d e c i s i o n  v e r y  c l ea r  when t h e y  r e t u r n e d  a ve rd ic t  o f  g u i l t y  o f  

f e l o n y  murder  i n  t h e  f i r s t  d e g r e e  a n d  t h e  j u r y  s p e c i f i c a l l y  

hand-wrote  t h e  n o t a t i o n  " f e l o n y  murder"  on  t h e  ve rd ic t  f o r m  f o r  

e a c h  g u i l t y  v e r d i c t  ( T r .  vo l .  V I ,  pg.  1199,  1 1 0 5 ) .  The j u r y  

o b v i o u s l y  s p e c i f i c a l l y  c o n s i d e r e d  a n d  rejected t h e  c la im of 

p r e m e d i t a t e d  murder  a n d  d e s i g n a t e d  t h e i r  ve rd ic t  s p e c i f i c a l l y  

as  f e l o n y  murder .  

0 I n  a t t e m p t i n g  t o  j u s t i f y  t h e  f i n d i n g  o f  t h e  a g g r a v a -  

t i n g  c i r c u m s t a n c e  o f  c o l d  a n d  c a l c u l a t e d ,  t h e  c o u r t  had  no 

j u s t i f i c a t i o n  f o r  t h e  f i n d i n g ,  a n d  more i m p o r t a n t l y ,  i m p r o p e r l y  

c o n s i d e r e d  t h a t  t h e  b o d i e s  w e r e  d i s p o s e d  of i n  a m o s t  h e i n o u s  

way and  t h a t  t h e  A p p e l l a n t  showed no  f e e l i n g s  o f  r emorse  ( T r .  

vo l .  V I I I ,  pg.  1 3 7 6 ) .  

T o  j u s t i f y  a f i n d i n g  t h a t  a murder  w a s  done  i n  a c o l d ,  

c a l c u l a t e d  a n d  p r e m e d i t a t e d  manner ,  t h e  p r e m e d i t a t i o n  must  e x c e e d  

t h a t  l e v e l  o f  p r e m e d i t a t i o n  r e q u i r e d  f o r  a c o n v i c t i o n  of f i r s t  

d e g r e e  p r e m e d i t a t e d  murder .  D o l i n s k y  v.  S t a t e ,  So.2d : 16  

F.L.W. S145 ( F l a .  1 9 9 1 ) ,  p. S146. C l e a r l y ,  t h i s  f i n d i n g  i s  i m -  

p o s s i b l e ,  based upon t h e  j u r y ' s  s p e c i f i c  r e j e c t i o n  of  p r e m e d i t a -  

- - 

t i o n  i n  t h i s  case. Also, t h e  f a c t o r  o f  cold a n d  c a l c u l a t e d  h a s  

0 
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0 generally been reserved for cases showing a careful plan or pre- 

arranged design, Campbell v. State, So.2d - ; 16 F.L.W. S1 (Fla. 

1991), pg. S2, and in fact, this circumstance ordinarily applies 

- 

to those murders that are characterized as executions or contract 

murders. McCrae v. State, 416 So.2d 804 (Fla. 1982). The State's 

evidence showed only that the Appellant expressed his desire to 

hold the victims hostage, like the victims held the Appellant's 

wife hostage (Tr. vol. 111, pg. 582, 584). The evidence also 

showed that the Appellant drove around aimlessly until he found 

the parked car in the rural area and then sat for two hours tell- 

ing everyone that he didn't know what he was going to do (Tr. vol. 

111, pg 586; vol. IV, pg. 796). Finally, the Appellant told Karen 

Jackson that he was simply going to leave the victims in the car at 

the side of the road (Tr. vol .  111, pg. 587). 
0 

Further, the court improperly and specifically relied 

upon the Appellant's lack of remorse to substantiate the finding 

of the aggravating circumstance of cold and calculated. Lack of 

remorse should have no place in the consideration of aggravating 

factors and it is error to consider lack of remorse for any pur- 

pose in capital sentencing. Pope v. State, 441 So.2d 1073 (Fla. 

19831, pg. 1078; Colina v. State, So.2d ; 15 F.L.W. S600 (Fla. 

19901, pg. S602. Similarly, the method of disposal of the bodies 

is not sufficient to support this aggravating circumstance. Her- 

zog v. State, 439 So.2d 1372 (Fla. 1983). 

- - 

Although the aggravating circumstance of a murder 

committed during the commission of a felony, that being the 0 
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kidnapping, i s  arguably appropr i a t e  and supported by t h e  record ,  

t h e  Appellant would c a l l  t h i s  c o u r t ' s  a t t e n t i o n  t o  t h e  following 

cases  regarding t h e  f ind ing  of heinous, a t roc ious  and c r u e l ,  t h e  

d iscuss ion  of which inva r i ab ly  melds w i t h  a s ta tewide review of 

t h e  p r o p o r t i o n a l i t y  and appropriateness  of t h e  dea th  sentence i n  

l i g h t  of o t h e r  dec i s ions  of t h i s  cou r t :  Mendez v. S t a t e ,  419  So. 

2d 3 1 2  ( F l a .  1982) ,  pg. 315. 

I n  Penn v. S t a t e ,  So.2d : 1 6  F.L.W. S117 ( F l a .  1991) ,  - - 

Penn was estranged from h i s  wife  and two-year o l d  c h i l d  and was 

l i v i n g  w i t h  h i s  mother. Penn eventua l ly  s t o l e  l i q u o r  and jewelry 

and bea t  h i s  mother t o  dea th  w i t h  a hammer. Despite t h e  j u r y  re- 

commendation of dea th ,  t h e  cour t  considered t h e  lack  of p r i o r  

c r imina l  h i s t o r y ,  h i s  drug use,  and " h i s  w i f e ' s  t e l l i n g  h i m  t h a t  

h i s  mother s tood i n  t h e  way of t h e i r  r e c o n c i l i a t i o n " ,  and rever -  

sed t h e  sentence of death.  I n  Wilson v. S t a t e ,  So.2d : 11 F.L.W. 

4 7 1  (F l a .  1 9 7 6 ) ,  t h e  dea th  sentnce was reversed by t h i s  cou r t  

- - 

d e s p i t e  a j u r y  recommendation of dea th  and d e s p i t e  Wilson's 

bea t ing  h i s  mother and f a t h e r  t o  dea th  with a hammer and f i n a l l y  

shooting h i s  f a t h e r  and s t a l k i n g  and discovering h i s  mother hid- 

i n g  i n  a c l o s e t  and shoot ing h e r  many t i m e s .  Wilson a l s o  stabbed 

h i s  f ive-year  o ld  cousin with a p a i r  of s c i s s o r s  during t h e  ep i -  

sode. The cour t  reversed t h e  dea th  sentence,  f ind ing  t h a t  t h e  

inc iden t  was t h e  r e s u l t  of a heated domestic confronta t ion  and 

t h a t  t h e  dea th  was not  p ropor t iona l ly  warranted, d e s p i t e  t h e  j u r y  

recommendation of death.  I n  I r i z a r r y  v.  S t a t e ,  4 9 6  So.2d 822 



(Fla. 1986), this court reversed a death sentence, although Iri- 

zarry murdered his wife with five chops with a machete, almost 

decapitating her, and at the same time attempted to kill her boy- 

friend in the same manner. 

0 

Finally, in Herzog v. State, 439 So.2d 1372 (Fla. 

19831, the death sentence was reversed, despite the fact that 

the victim, Herzog's girlfriend, was forced to take pills, was 

beaten and suffocated, and eventually when she refused to die, 

was strangled with a phone wire with each end of the wire being 

pulled by a separate perpetrator, with the body eventually being 

burned after being stuffed into a garbage can. 

Based upon the improper finding and consideration of 

the aggravating circumstances in this case, and the fact that 

the legitimate mitigating circumstances as were presented and 

found by the trial court override the remaining aggravating 

circumstance(s), this heated domestic situation which resulted 

in killings, does not appropriately and proportionally merit 

the death sentence and the death sentence must be reversed. 

0 

After hearing argument by counsel, the jury recommended 

that a life sentence be imposed instead of the death sentence (Tr. 

vol. VI, pg. 1157). Separate and apart from the improper consider- 

ation of at least three aggravating circumstances and the inappro- 

priateness of the death sentence as discussed previously, the 

death sentence must also be reversed as an improper override of 

the jury's recommendation. "In order to sustain a sentence of 
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death following a jury recommendation of life, the facts suggest- * 
ing the sentence of death should be so clear and convincing that 

322 So.2d 908 

16 F.L.W. S120 

reiterated the 

virtually no reasonable person could differ." Tedder v. State, 

Fla. 1975), pg. 910; Hegwood v. State, So.2d ; 

(Fla. 1991), pg. S121. This court has recently 

- - 

long-standing rule in the State of Florida regard- 

ing an override of a jury's recommendation of life in prisonment 

in Downs v. State, So.2d ; 16 F.L.W. S106 (Fla. 1991): - - 

A jury's recommendation of life 
imprisonment is entitled to 
great weight (citing Tedder v. 
State. Under Tedder, a trial 
court errs in overriding a jury's 
recommendation if facts are 
evident from the record upon 
which a reasonable juror could 
rely in recommending life im- 
prisonment. Page S107. 

Of course, the process of weighing aggravating and miti- 

gating circumstances is not a mere tabulation. The record must be 

void of any valid mitigating circumstances before the trial court 

is justified in overriding the jury's recommendation. Brown v. 

State, 473 So.2d 1260 (Fla. 1985). Page 1270. 

In the case at bar, it is evident that there were several 

mitigating factors which form a reasonable basis for the jury's re- 

commendation and, in fact, the trial court acknowledged several of 

these mitigating factors, including no prior criminal history, good 

character, good upbringing, the fact that the Appellant led a 

"rather exemplary life", the Appellant was a good son and was help- 

ful to his elderly friends, the Bentleys. (Tr. vol. VIII, pg. 

1377-1378. The trial court also addressed and acknowledged the 0 
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disparate treatment of the co-defendant Livingston, who received 

a light sentence (Tr. vol. VIII, pg. 1 3 7 8 - 1 3 7 9 ) .  
0 

Finally, the court went on to acknowledge the domestic 

nature of the incident, noting that one of the victims, Larry 

Finney, was the alleged lover of the Appellant's estranged wife, 

Karen Jackson, while Karen Jackson was living at the Washington 

home with her children (Tr. vol. VII, pg. 1 3 7 9 ) .  

In addition to the several mitigating factors found by 

the trial court, each of which is sufficient, standing alone, to 

justify the jury's recommendation of life in prisonment, and 

therefore sufficient to require reversal of the death sentence, 

there were several other mitigating factors found in the record 

which the court did not acknowledge, but which, similarly, would 

sustain the jury's recommendation of life, This court has recently 

held that a defendant's potential for rehabilitation is unquestion- 

0 

ably a significant factor in mitigation and is clearly mitigating 

in the sense that it might serve as a basis for a sentence less 

than death, Cooper v. Dugger, 5 2 6  So.2d 900 (Fla. 1 9 8 8 ) ,  pg. 902.  

Similarly, this court has acknowledged and followed the United 

States Supreme Court in Skipper v. South Carolina, 476  U.S. 1, 1 0 6  

S.Ct. 1 6 6 9  ( 1 9 8 6 ) ,  finding that evidence relating to the defen- 

dant's conduct while in prison would be mitigating in the sense 

that it might serve as a basis for a sentence less than death. 

Cooper v. Dugger, supra, pg. 902.  In this regard, this court's 

attention is brought to the fact that the court denied a pre- 

sentence investigation update, since the Appellant had been 

0 
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i n c a r c e r a t e d ,  u n e v e n t f u l l y ,  over t h e  l a s t  e i g h t  y e a r s  ( T r .  vol .  

V I ,  pg. 1 1 6 4 ) .  A l s o ,  u n c o n t r a d i c t e d  t e s t i m o n y  by  v i r t u e  o f  

l e t t e r s  b r o u g h t  b e f o r e  t h e  c o u r t  showed t h a t  t h e  A p p e l l a n t  a d a p t e d  

t o  p r i s o n  l i f e ,  and  i n  f a c t  had t remendous  p o t e n t i a l  f o r  rehabi-  

l i t a t i o n .  S p e c i f i c a l l y ,  t h e  l e t t e r  f rom a t t o r n e y  Weiner  v e r i f i e d  

t h a t  t h e  A p p e l l a n t  i s  v e r y  i n t e l l i g e n t  and  u s e s  h i s  t i m e  w h i l e  on 

d e a t h  r o w  u s i n g  h i s  i n t e l l i g e n c e  t o  h e l p  o t h e r s ,  c o u n s e l i n g  o t h e r  

i n m a t e s ,  and  t h a t  t h e  A p p e l l a n t  i s  a model p r i s o n e r  o f  g r e a t  i n -  

t e g r i t y  a n d  c h a r a c t e r  ( T r .  vo l .  V I ,  pg.  1170-1171) .  The Appel-  

l a n t ' s  e x c e l l e n t  employment h i s t o r y  has a l s o  been  found  r e l e v a n t  

by  t h i s  c o u r t  as  i t  r e l a t e s  t o  t h e  A p p e l l a n t ' s  p o t e n t i a l  f o r  re- 

h a b i l i t a t i o n  and  p r o d u c t i v i t y  w i t h i n  t h e  p r i s o n  sys t em.  Fead v. 

S t a t e ,  512 So.2d 176 ( F l a .  1 9 8 7 ) ;  Cooper ,  s u p r a ,  pg.  902. The 

t e s t i m o n y  o f  t h e  A p p e l l a n t ' s  f a t h e r  showed t h a t  t h e  A p p e l l a n t  

0 

c h i l d  worked i n  g r o c e r y  

hood a n d  t h a t  t h e  

bough t  food f o r  h 

s tores  a n d  a t  v a r i o u s  jobs s i n c e  h i s  e a r l y  

A p p e l l a n t  a c t u a l l y  paid r e n t ,  mor tgage  a n d  

s w i f e ' s  a u n t  ( T r .  vo l .  V I ,  pg.  1112 ,  1115 . 
M i t i g a t i n g  c i r c u m s t a n c e s  have  l o n g  been  b r o a d l y  d e f i n e d  

as  any  a s p e c t  o f  a d e f e n d a n t ' s  character o r  record a n d  any  of t h e  

c i r c u m s t a n c e s  o f  t h e  o f f e n s e  t h a t  r e a s o n a b l y  may serve as  a bas i s  

f o r  impos ing  a s e n t e n c e  less t h a n  death.  L o c k e t t  v. Oh io ,  438 

U . S .  586 ( 1 9 7 8 ) ;  Campbel l  v. S t a t e ,  - So.2d - ; 16  F.L.W. S 1  ( F l a .  

1 9 9 1 ) ,  pg.  S2. V a l i d  n o n - s t a t u t o r y  c i r c u m s t a n c e s  h a v e  b e e n  found  

t o  i n c l u d e ,  b u t  are  n o t  l i m i t e d  t o :  good p r i s o n  record,  cha r i t ab le  

o r  h u m a n i t a r i a n  deeds, p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  c o n t r i b u t i o n  

t o  community o r  s o c i e t y  a s  e v i d e n c e d  by  a n  exempla ry  work,  
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m i l i t a r y ,  family o r  o t h e r  record.  Even i n  t h e  S t a t e ' s  case  

i n  c h i e f ,  var ious  important mi t iga t ing  f a c t o r s  were brought t o  

l i g h t  t o  t h e  j u r y ,  including the  testimony of Of f i ce r  John Pace 

regarding h i s  work with t h e  Appellant a s  t h e  Appellant t r i e d  t o  

overcome h i s  m a r i t a l  problems and t r i e d  t o  g e t  h i s  family back 

toge the r ,  asking t h e  o f f i c e r  f o r  help i n  t h i s  regard ( T r .  vo l .  111, 

pg. 4 2 9 ) .  I t  was t h e  testimony of O f f i c e r  Pace t h a t  t h e  Appellant 

seemed s i n c e r e  regarding h i s  concern f o r  h i s  family and h i s  a t -  

tempts t o  reuni fy  t h e  family ( T r .  vo l .  111, pg. 4 3 5 ) .  Even S t a t e  

w i t n e s s  and ex-wife Karen Jackson t e s t i f i e d  t h a t  t h e  Appellant was 

concerned regarding see ing  h i s  ch i ld ren  during t h i s  per iod of t i m e  

( T r .  vol .  111, pg. 5 9 7 ) .  Witness Luc i l l e  Bentley,  a high school  

admin i s t r a to r ,  t e s t i f i e d  regarding t h e  Appellant i n s t a l l i n g  boat 

p a r t s  and developing a fa ther -son  r e l a t i o n s h i p  w i t h  h e r  husband 

( T r .  vo l .  V, pg. 9 6 4 ) .  M r s .  Bentley a l s o  t e s t i f i e d  about t h e  Ap- 

p e l l a n t ' s  r e l a t i o n s h i p  w i t h  h i s  family and ch i ld ren ,  a s  d i d  M r .  

Roy Bentley,  a s p e c i a l  education teacher .  M r s .  Bentley f u r t h e r  

t e s t i f i e d  regarding t h e  f a c t  t h a t  t h e  Appellant had no record ,  

d i d  not use drugs nor a l coho l ,  was a good c i t i z e n  and family man 

and cared f o r  h i s  family ( T r .  vo l .  VI, pg. 1 2 3 - 1 2 4 ) .  Roy Bentley 

t a lked  about t h e  f a c t  t h a t  t h e  Appellant spoke o f t e n  of t h e  need 

t o  keep h i s  family toge the r ,  a s  h i s  ch i ld ren  needed him, and t h e  

f a c t  t h a t  t h e  Appellant could not  be a b e t t e r  f a t h e r  and provider  

f o r  h i s  ch i ld ren  ( T r .  vo l .  VI, pg. 1 1 1 9 ) .  M r .  Bentley a l s o  t e s t i -  

f i e d  about t h e  Appel lan t ' s  e x c e l l e n t  cha rac t e r  and r epu ta t ion  i n  

t h e  community, t h e  f a c t  t h a t  t h e  Appellant was wel l - l iked  by h i s  
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family, friends and co-workers and that the Appellant was practi- 

cally running the company that he was working for at the time 

(Tr. vol. VI, pg. 1 1 2 1 - 1 1 2 2 ) .  This testimony was echoed by the Ap- 

pellant's father who described the Appellant as a wonderful student 

and a church-goer, was also a hard worker and active in the commun- 

ity working for neighbors (Tr. vol. VI, pg. 1 1 4 - 1 1 6 ) .  

0 

It is beyond dispute that these non-statutory, miti- 

gating circumstances were uncontradicted in the record and were 

clearly established through the testimony and documentation pre- 

sented by the Appellant. A mitigating circumstance need not be 

proved beyond a reasonable doubt, but must simply be shown to 

exist by reasonably convincing evidence. Campbell v. State, supra, 

pg. s 2 .  

In setting forth some guidelines for the uniform appli- 0 
cation of mitigating circumstances in death sentence cases, this 

court in Campbell v. State, supra, specifically held that "although 

the relative weight given each mitigating factor is within the pro- 

vince of the sentencing court, a mitigating factor, once found, 

cannot be dismissed as having no weight." Page S2. While these 

factors are applicable to the weighing process, aggravating versus 

mitigating circumstances (as discussed previously), the guidelines 

are also applicable to the review of mitigating circumstances as a 

reasonable basis for a jury recommendation of life. 

Finally, regarding the reasonableness of the jury's re- 

commendation, this court has consistently held that a jury may 
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reasonably base i t s  recommendation of l i f e  imprisonment on d i s -  

p a r a t e  treatment accorded a co-perpe t ra tor .  McCampbell v.  S t a t e ,  
0 

421 So.2d 1072 ( F l a .  1982); F u e n t e  v. S t a t e ,  549 So.2d 652 ( F l a .  

19891, pg. 658. I n  t h e  i n s t a n t  case ,  t h r e e  of t h e  f i v e  v ic t ims  

w e r e  k i l l e d  with gunshot wounds ( T r .  vo l .  I V ,  pg. 665, 669, 672) 

and Karen Jackson admitted t h a t  i t  was t h e  co-defendant Living- 

s ton  who had t h e  gun a t  a l l  t i m e s  and who put  t h e  v ic t ims  i n t o  

t h e  back of t h e  t ruck  and i t  was t h e  co-defendant who was i n  t h e  

back of t h e  t ruck  a t  t h e  time of t h e  gunshots, along wi th  t h e  Ap- 

p e l l a n t  ( T r .  vol .  111, pg. 583, 587). Most important ly ,  Karen 

Jackson admitted t h a t  t h e  Appellant never had a gun, b u t  i t  was 

i n  t h e  possession of t h e  co-defendant Livingston ( T r .  vo l .  IV, pg. 

627). Livingston himself admitted guarding the  door t o  make s u r e  

t h a t  t h e  v ic t ims  d i d n ' t  l eave  t h e  house, a s  we l l  a s  s i t t i n g  i n  t h e  

back of t h e  t ruck  t o  make s u r e  t h e  v ic t ims  d i d n ' t  g e t  out  ( T r .  vol .  

0 

IV, pg. 696, 699). The t r i a l  cour t  himself acknowledged t h a t  t h e  

co-defendant Livingston a s s i s t e d  and enabled t h e  crimes t o  be ac- 

complished ( T r .  vo l .  V I I I ,  pg. 1379). 

I n  F u e n t e  v. S t a t e ,  supra,  t h i s  cou r t  reversed a j u r y  

ove r r ide ,  d e s p i t e  t h r e e  aggravating f a c t o r s ,  a s  t h e  j u r y  could 

reasonably have based i t s  recommendation on t h e  d i s p a r a t e  t r e a t -  

ment between Fuentes and t h e  co-perpe t ra tors .  I n  Brookings v. 

S t a t e ,  495 So.2d 135 ( F l a .  1986), t h i s  cou r t  again reversed a 

j u r y  ove r r ide ,  f ind ing  t h a t  t h e  d i s p a r a t e  treatment accorded t o  

co-perpe t ra tors  could se rve  a s  a reasonable b a s i s  f o r  a l i f e  re- 

commendation. I n  Brookings, supra,  t h e  woman who h i r ed  Brookings 
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0 t o  k i l l  t h e  v i c t im ,  p l e d  t o  s e c o n d  d e g r e e  murder  a n d  t h e  ac t ive  

p a r t i c i p a n t  i n  t h e  k i l l i n g  received immunity.  D e s p i t e  f o u r  v a l i d  

a g g r a v a t i n g  c i r c u m s t a n c e s ,  t h e r e  w e r e  t h r e e  n o n - s t a t u t o r y  m i t i g a -  

t i n g  c i r c u m s t a n c e s ,  two of which  d e a l t  w i t h  t h e  d i f f e r i n g  t r e a t -  

ment.  A l though  Brook ings  a c t u a l l y  p u l l e d  t h e  t r i g g e r ,  t h e  d i f f e r -  

i n g  t r e a t m e n t  be tween t h e  t h r e e  p a r t i e s  w e r e  f a c t s  t h a t  r e a s o n a b l y  

c o u l d  be c o n s i d e r e d  by t h e  j u r y ,  a n d  t h e r e f o r e ,  u n d e r  Tedder, t h e  

over r ide  w a s  imprope r .  Page 142-143. I n  C a i l l e r  v. S ta te ,  523 

So.2d 158 ( F l a .  1 9 8 8 ) ,  t h e  d e a t h  s e n t e n c e  w a s  reversed on  a j u r y  

over r ide ,  w i t h  t h i s  c o u r t  f i n d i n g  t h a t  d i s p a r a t e  t r e a t m e n t  c o u l d  

h a v e  served as  a b a s i s  f o r  t h e  j u r y ' s  recommendat ion of l i f e ,  de- 

s p i t e  t h e  f a c t  t h a t  t h e  t r i a l  j u d g e  s p e c i f i c a l l y  rejected s u c h  

t r e a t m e n t  as  m i t i g a t i n g  f a c t o r  a s  w a s  t h e  case w i t h  A p p e l l a n t  J a c k -  

son .  S e e  a l s o  Do l insky  v. S t a t e ,  s u p r a ,  i n  wh ich  a j u r y  over r ide  

w a s  reversed, w i t h  t h i s  c o u r t  f i n d i n g  t h a t  t h e  j u r y  migh t  w e l l  have  

0 

had  a r e a s o n a b l e  bas i s  f o r  a l i f e  recommendat ion by c o n s i d e r i n g  

what  happened  t o  c o - d e f e n d a n t s ,  a s  w e l l  a s  c o n s i d e r i n g  t h e  t e s t i -  

mony r e g a r d i n g  D o l i n s k y ' s  q u a l i t i e s  as  a hard-working  man: " w e  

f i n d  t h a t  r e a s o n a b l e  p e r s o n s  c o u l d  d i f f e r  as  t o  t h e  p r o p r i e t y  o f  

t h e  d e a t h  s e n t e n c e  h e r e . "  Page S146. 

F i n a l l y ,  t h e  e m o t i o n a l  and  d o m e s t i c  n a t u r e  o f  t h e  i n -  

c i d e n t  a n d  s u r r o u n d i n g  f a c t o r s  ( a s  w a s  r e f l e c t e d  p r e v i o u s l y )  must  

be c o n s i d e r e d  b y  t h i s  c o u r t ,  a n d  a l m o s t  c e r t a i n l y  were c o n s i d e r e d  

by  t h e  j u r y  as  y e t  a n o t h e r  r e a s o n a b l e  bas i s  f o r  t h e i r  recommendat ion 

o f  l i f e .  I n  Downs v.  S t a t e ,  So.2d : 1 6  F.L.W. S106 ( F l a .  1 9 9 1 ) ,  

Downs murdered  h i s  e s t r a n g e d  w i f e  a n d  a t t e m p t e d  t o  k i l l  a w i t n e s s  

- - 

0 
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0 t o  t h e  i n c i d e n t .  A s  i n  t h e  i n s t a n t  c a s e ,  t h e  t e s t i m o n y  i n d i c a t e d  

t h a t  Downs w a s  d i s t r a u g h t  over h i s  f a i l i n g  m a r r i a g e  a n d  h i s  b e l i e f  

t h a t  he w a s  l o s i n g  h i s  w i f e  a n d  c h i l d r e n  t o  a n o t h e r  man. Page 

S107.  I n  r e v e r s i n g  t h e  over r ide  o f  t h e  j u r y ' s  recommendat ion o f  

l i f e ,  t h i s  c o u r t  s p e c i f i c a l l y  h e l d  t h a t  s u c h  recommendat ion " i s  

c o n s i s t e n t  w i t h  o t h e r  cases i n v o l v i n g  domestic c o n f r o n t a t i o n s  o r  

lovers '  q u a r r e l s  i n  wh ich  t h i s  c o u r t  has found  t h e  d e a t h  p e n a l t y  

u n w a r r a n t e d . "  Page S107.  

Wherefore, b e c a u s e  o f  t h e  i m p r o p e r  c o n s i d e r a t i o n  o f  

a g g r a v a t i n g  c i r c u m s t a n c e s  and  a n  i m p r o p e r  w e i g h i n g  o f  t h e  m i t i g a -  

t i n g  c i r c u m s t a n c e s  a g a i n s t  t he  r e m a i n i n g  c i r c u m s t a n c e s ,  t h e  d e a t h  

s e n t e n c e  must  be reversed. 

A l s o ,  t h e  d e a t h  s e n t e n c e  must  be reversed d u e  t o  t h e  i m -  

p r o p e r  o v e r r i d e  o f  t h e  j u r y ' s  recommendat ion o f  l i f e .  
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POINT VI 

THE TRIAL COURT ERRED IN 
IMPOSING IMPROPER SENTENCES 
ON THE NON-CAPITAL FELONIES. 

The trial court sentenced the Appellant to life imprison- 

ment on the various kidnapping charges reflected in counts six 

through ten of the Indictment, with such kidnapping sentences to 

run consecutively (Tr. vo l .  VII, pg. 1381). The court did not pre- 

pare guideline scoresheets, nor did the court set forth the written 

justification for the departure sentences on these non-capital 

felonies. Rule 3.701(d)(l) mandates that the sentences be imposed 

on a sentencing guideline scoresheet that has been reviewed by the 

trial judge, Holton v. State, - So.2d - : 16 F.L.W. S136 (Fla. 1991). 

Without guideline scoresheets and without contemporaneous written ' 
reasons justifying a departure sentence, the non-capital sentences 

must be remanded for resentencing within the recommended guideline 

range. 
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POINT VII 

THE CUMULATIVE EFFECT O F  
VARIOUS T R I A L  COURT RULINGS 
REQUIRES A NEW T R I A L  TO BE 
GRANTED.  

Throughout  t h e  c o u r s e  o f  t h e  t r i a l ,  v a r i o u s  r u l i n g s  by  

t h e  t r i a l  c o u r t  r e s u l t e d  i n  p r e j u d i c e  t o  t h e  A p p e l l a n t ,  which  

c u m u l a t i v e  e f f ec t  r e q u i r e s  a new t r i a l .  

The t r i a l  c o u r t  erred by  f a i l i n g  t o  g r a n t  a c o n t i n u a n c e  

of t h e  t r i a l  i n  t h e  i n s t a n t  mat ter .  The A p p e l l a n t  r e q u e s t e d  more 

t i m e  t o  p r e p a r e  t h e  d e f e n s e ,  s p e c i f i c a l l y  t o  review vo luminous  

t r a n s c r i p t s  o f  p a s t  t r i a l s ,  t o  p r e s e n t  w i t n e s s e s  who were u n a v a i l -  

ab l e  a n d  t o  r e d e p o s e  v a r i o u s  key  w i t n e s s e s ,  i n c l u d i n g  Karen J a c k s o n  

and  newly discovered w i t n e s s  Lambrix.  T h i s  mot ion  w a s  d e n i e d  by 

t h e  t r i a l  c o u r t  ( T r .  v o l .  I ,  pg.  31 ,  3 5 ) .  Adequate  t i m e  t o  p r e p a r e  a 
a d e f e n s e  i s  i n h e r e n t  i n  t h e  r i g h t  t o  c o u n s e l  u n d e r  t h e  V I  Amend- 

ment a n d  i s  founded  on  c o n s t i t u t i o n a l  p r i n c i p l e s  of d u e  process a n d  

c a s t  i n  t h e  l i g h t  o f  n o t i o n s  of a r i g h t  t o  a f a i r  t r i a l .  H a r l e y  v. 

S t a t e ,  407 So.2d 382 ( F l a .  1st DCA 1 9 8 1 ) ,  pg.  383. T h i s  d e n i a l  o f  

a c o n t i n u a n c e  c o n s t i t u t e d  a n  a b u s e  o f  d i s c r e t i o n  and  a new t r i a l  i s  

r e q u i r e d .  See P a l m e r  v. S t a t e ,  380 So.2d 476 ( F l a .  2d  DCA 1 9 8 0 ) .  

The t r i a l  c o u r t  erred by  r e s t r i c t i n g  t h e  impeachment of 

O f f i c e r  S c h l e i n  r e g a r d i n g  d i s c i p l i n a r y  p r o c e e d i n g s  w i t h i n  t h e  de- 

parment  ( T r .  vo l .  I V ,  pg.  7 4 0 ) .  T h i s  p r e c l u s i o n  o f  t h e  cross exam- 

i n a t i o n  of a c r i t i c a l  S t a t e  w i t n e s s  r e q u i r e s  reversal  as  t h e  c o u r t  
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i m p r o p e r l y  d i s r e g a r d e d  t h e  a b s o l u t e  r i g h t  t o  e l i c i t  f a c t s ,  showing 



a a S t a t e ' s  w i t n e s s  b i a s ,  m o t i v e  a n d  s e l f  i n t e r e s t .  C h e r r y  v. S t a t e ,  

So.2d ; 1 5  F.L.W. D2804 ( F l a .  1st DCA 1 9 9 0 ) ,  pg.  D2804. - _. 

The t r i a l  c o u r t  erred by  r e f u s i n g  t o  al low t h e  A p p e l l a n t  

J a c k s o n  t o  ac t  a s  c o - c o u n s e l .  The A p p e l l a n t  J a c k s o n  had  t h e  h i g h -  

e s t  p o s s i b l e  i n t e r e s t  i n  t h e  mat ter  a n d ,  a s  h e  i n f o r m e d  t h e  c o u r t  

t h r o u g h  m o t i o n s  f o r  l i b r a r y  p r i v i l e g e s  and  t h r o u g h  h i s  d i r e c t  c o m -  

ments  a t  t h e  h e a r i n g  o f  March 1, 1 9 9 0 ,  t h e  A p p e l l a n t  J a c k s o n  w a s  

now a g g r e s s i v e l y ,  a c t i v e l y  i n v o l v e d  i n  h i s  d e f e n s e  and  w a s  becom- 

i n g  aware o f  t h e  l a w s  a n d  p r o c e d u r e s  a p p l i c a b l e  ( T r .  vol .  I, Pg. 

1 3 ) .  The A p p e l l a n t  s h o u l d  h a v e  b e e n  allowed t o  ac t  as  c o - c o u n s e l  

a t  t h e  t r i a l  o f  h i s  case. 

A s  w a s  men t ioned  p r e v i o u s l y ,  t h e  t r i a l  c o u r t  a g g r e s s i v e l y  

a t t e m p t e d  t o  i n t i m i d a t e  a n d  h i n d e r  t h e  d e f e n s e  a n d  t h e  d e f e n s e  

c o u n s e l  t h r o u g h o u t  t h e  c o u r s e  o f  t h e  t r i a l ,  i n c l u d i n g  a n  a d m o n i t i o n  

t o  s t o p  b a c k s t r i k i n g  d u r i n g  t h e  j u r y  s e l e c t i o n  ( T r .  v o l .  I ,  pg.  

2 5 4 ) ,  d e s p i t e  t h i s  c o u r t ' s  h o l d i n g  i n  a n  e a r l i e r  o p i n i o n  o n  t h i s  

case t h a t  b a c k s t r i k i n g  w a s  p r o p e r ,  J a c k s o n  v. S t a t e ,  464 So.2d 1181  

( F l a .  1 9 8 5 ) ,  pg.  1183.  

The t r i a l  c o u r t  a l s o  read Count 1 1 ,  c h a r g i n g  t h e  k i d n a p -  

p i n g  o f  Karen J a c k s o n  t o  t h e  j u r y ,  a c h a r g e  o f  which  t h e  A p p e l l a n t  

had  b e e n  p r e v i o u s l y  a c q u i t t e d .  A Motion f o r  M i s t r i a l  w a s  d e n i e d  

a n d  t h e  c o u r t  i n s t r u c t e d  t h e  j u r y  t o  d i s r e g a r d .  ( T r .  v o l .  I ,  pg.  

7 2 - 7 3 ) .  T h i s  a c t i v i t y  by  t h e  c o u r t  made i t  c l ea r  t o  t h e  j u r y  t h a t  

t h e r e  had  b e e n  a t  l ea s t  o n e  p r e v i o u s  t r i a l ,  a t  which  t h e  A p p e l l a n t  

65 

w a s  a c q u i t t e d  of t h e  k i d n a p p i n g  c h a r g e .  I n v e r s e l y ,  t h e  unmis t ake -  

ab l e  c o n c l u s i o n  b y  t h e  s a m e  j u r y  would b e  t h a t  t h e  A p p e l l a n t  w a s  0 



- n o t  a c q u i t t e d  o f  t h e  r e m a i n i n g  c h a r g e s ,  t h a t  h e  w a s  p r e v i o u s l y  con-  

v i c t e d  by  a separate  j u r y .  T h i s  w a s  t h e  v e r y  r a t i o n a l e  which  led  

t o  t h e  reversal  of t h e  c o n v i c t i o n  a n d  s e n t e n c e  a f t e r  J a c k s o n ' s  

s e c o n d  t r i a l .  J a c k s o n  v.  S t a t e ,  545 So.2d 260 ( F l a .  1 9 8 9 ) .  

The t r i a l  c o u r t  erred by a l l o w i n g  t h e  e x t r e m e l y  gruesome 

a n d  i n f l a m m a t o r y  p h o t o g r a p h s  o f  t h e  v ic t ims  t o  be p r e s e n t e d  t o  t h e  

j u r y .  These  p h o t o g r a p h s  w e r e  c e r t a i n l y  s o  i n f l a m m a t o r y  as  t o  

create  a n  undue p r e j u d i c e  i n  t h e  minds  o f  t h e  j u r y  and  t o  de t r ac t  

f rom a f a i r  a n d  un impass ioned  c o n s i d e r a t i o n  o f  t h e  e v i d e n c e  i n  t h e  

case. Young v.  S t a t e ,  234 So.2d 341  ( F l a .  1 9 7 0 ) ,  pg. 348, T h i s  

c o u r t  p r e v i o u s l y  found  t h e  p h o t o g r a p h s  admissible t o  p r o v e  i d e n t i t y  

a n d  t o  c o r r o b o r a t e  t h e  Medical E x a m i n e r ' s  t e s t i m o n y  [ J a c k s o n  v. 

S t a t e ,  545 So.2d 260 ( F l a .  1 9 8 9 ) ] ,  b u t  i n  t h e  i n s t a n t  case, t h e  

Medical Examiner ,  L a r r y  T a t e ,  t e s t i f i e d  t h a t  n o t  o n l y  w e r e  t h e  

p h o t o s  gruesome,  b u t  t h e y  d i d  n o t  assist  him r e g a r d i n g  h i s  t e s t i -  
a 

- 
mony on t h e  c a u s e  o f  d e a t h  - d e s p i t e  s p e c i f i c  c o a c h i n g  by t h e  

t r i a l  c o u r t  t o  u s e  t h e  p h o t o g r a p h s  f o r  s u c h  p u r p o s e  ( T r .  vol .  IV, 

pg. 676 ,  6 8 1 ) .  

The t r i a l  c o u r t  erred by a l l o w i n g  t e s t i m o n y  r e g a r d i n g  

numerous p rob lems  be tween t h e  A p p e l l a n t  and  h i s  w i f e  i n  t h e  p a s t  

( T r .  vo l .  IV, pg,  6 5 9 )  a n d  t h e  a l l e g a t i o n s  t h a t  t h e  A p p e l l a n t  had  

h a n d c u f f e d  h i s  w i f e  t o  t h e  bed  ( T r .  vo l .  111, pg. 4 2 9 ) .  These  

ma t t e r s  had  t h e  e f f e c t  o f  s i m p l y  i n f l a m i n g  t h e  j u r y  by showing 

bad  c h a r a c t e r ,  a n d  a n y  a r g u a b l e  p r o b a t i v e  v a l u e  would c e r t a i n l y  

b e  ou twe ighed  b y  t h i s  i m p r o p e r  p r e j u d i c i a l  e f f e c t  and  t h e  s p e c u -  

l a t i o n  wh ich  would n e c e s s a r i l y  o c c u r .  S e e  Washington v. S t a t e ,  

432 So.2d 484 ( F l a .  1 9 8 3 ) .  
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V a r i o u s  comments made by  t h e  A s s i s t a n t  S t a t e  A t t o r n e y  

d u r i n g  c l o s i n g  a rgument  r e s u l t e d  i n  p r e j u d i c e  t o  t h e  A p p e l l a n t ,  

and  t h i s  mi sconduc t  p r e v e n t e d  t h e  A p p e l l a n t  f rom r e c e i v i n g  a f a i r  

t r i a l .  S p e c i f i c a l l y ,  t h e  c o u r t  a l l o w e d  t e s t i m o n y ,  over o b j e c t i o n ,  

of t h e  f a c t  t h a t  o n e  of t h e  v i c t ims  w a s  p r e g n a n t  a t  t h e  t i m e  o f  

t h e  i n c i d e n t ,  which  a g a i n  w a s  i m p r o p e r  a n d  w a s  b r o u g h t  i n  b e f o r e  

o n l y  f o r  t h e  i n f l a m m a t o r y  a n d  p r e j u d i c i a l  e f f e c t  ( T r .  vo l .  I V ,  pg. 

6 7 2 ) .  The p r o s e c u t o r  t h e n  emphas ized  t h i s  f a c t  d u r i n g  t h e  c l o s i n g  

a rgument  ( T r .  v o l .  V I ,  pg.  1 0 4 3 ) .  A l s o ,  a f t e r  t h e  t r i a l  c o u r t  i m -  

p r o p e r l y  admit ted t h e  i n f l a m m a t o r y  p h o t o g r a p h s  a s  men t ioned  pre- 

v i o u s l y ,  t h e  p r o s e c u t o r  n o t  o n l y  emphas ized  t h o s e  p h o t o g r a p h s  b u t  

i n d i c a t e d  t o  t h e  j u r y  t h a t  t h e  p h o t o g r a p h s  t h e  j u r y  s a w  were v e r y  

m i l d  ( T r .  v o l .  V I ,  pg.  1 0 4 4 ) ,  wh ich  i m p r o p e r l y  i m p l i e d  t o  t h e  j u r y  

t h a t  t h e  S t a t e  had  more e v i d e n c e  upon which  i t  c o u l d  have  re l ied .  

F i n a l l y ,  t h e  p r o s e c u t o r  r e p e a t e d l y  made i m p r o p e r  a r g u -  

ment t o  t h e  j u r y ,  a g a i n  i n d i c a t i n g  a d d i t i o n a l  e v i d e n c e  which  w a s  

n o t  b r o u g h t  f o r w a r d  a n d  p e r s o n a l  b e l i e f s  a n d  i m p r o p e r  a t t e m p t s  t o  

b o l s t e r  t h e  S t a t e ' s  case b y  s t a t i n g  t h a t  " t h e  j u d g e  knows a n d  

e v e r y o n e  knows t h a t  t h e  A p p e l l a n t  i s  g u i l t y "  ( T r .  vo l .  VI ,  pg.  

0 

1044-1045,  1 0 5 1 ) .  

P r o s e c u t o r i a l  mi sconduc t  o c c u r r e d  when t h e  p r o s e c u t o r  

i m p r o p e r l y  men t ioned  a s e c o n d  h o l s t e r  wh ich  h e  knew, f rom h i s  

p r i o r  e x p e r i e n c e  w i t h  t h i s  case, had  b e e n  l o s t  and  c o u l d  n o t  b e  

p roduced  b y  t h e  S ta te .  A Motion f o r  M i s t r i a l  w a s  d e n i e d  ( T r .  vo l .  

v ,  pg.  9 5 7 ) .  
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T h e  t r i a l  c o u r t  erred by  f a i l i n g  t o  admonish t h e  j u r y  

o r  g r a n t  a m i s t r i a l  a f t e r  r e p e a t e d  o u t b u r s t s  by  S t a t e  w i t n e s s  

S h i r l e y  J a c k s o n  r e g a r d i n g  t h e  f a c t  t h a t  s h e  w a s  s i c k  of coming 

t o  c o u r t ,  s i c k  o f  t e s t i f y i n g  a t  t h e  t r i a l ,  and  t h a t  s h e ' d  been  

d o i n g  i t  f o r  t e n  y e a r s  ( T r .  vo l .  111, pg. 492,  494-495, 497-498, 

5 0 2 ) .  

v i o u s  t r i a l s  a n d ,  t a k e n  i n  c o n j u n c t i o n  w i t h  t h e  t r i a l  c o u r t ' s  

r e a d i n g  o f  a c o u n t  o f  k i d n a p p i n g  o f  which  t h e  A p p e l l a n t  had  been  

a c q u i t t e d ,  c l e a r l y  i n d i c a t e d  i n  s u p p o r t  o f  t h e  c o n c l u s i o n  t h a t  

t h e r e  were p r e v i o u s  c o n v i c t i o n s  by e a r l i e r  j u r i e s .  

Aga in ,  t h i s  i n d i c a t e d  t o  t h e  j u r y  t h a t  t h e r e  had b e e n  p r e -  

The t r i a l  c o u r t  erred by f a i l i n g  t o  declare Karen J a c k s o n  

a h o s t i l e  w i t n e s s ,  

cross examine  t h e  w i t n e s s ,  a n d  erred by p r e v e n t i n g  t h e  A p p e l l a n t  

f r o m  c a l l i n g  and  p r e s e n t i n g  w i t n e s s  Lambrix. There w a s  a l e t t e r  

which w a s  a l l e g e d l y  f rom L a m b r i x ' s  a t t o r n e y  wh ich  s u p p o s e d l y  s t a t e d  

t h a t  Lambrix would n o t  be a l l o w e d  t o  t e s t i f y  ( T r .  vol.  I ,  pg. 28-  

3 0 ) .  The t r i a l  c o u r t  t o o k  no t e s t i m o n y  a n d  d i d  n o t  v e r i f y  t h e  

c o n t e n t  o r  t h e  a l l e g a t i o n s  of t h e  supposed  a t t o r n e y  l e t t e r ,  and  

t h e r e f o r e  d e n i e d  t h e  A p p e l l a n t  access t o  a p o t e n t i a l  c r i t i c a l  de- 

f e n s e  w i t n e s s .  

t h e r e b y  e n a b l i n g  t h e  A p p e l l a n t  t o  e f f e c t i v e l y  

0 

The t r i a l  c o u r t  erred by r e f u s i n g  t o  deny  t h e  i n s t a n t  

case on d o u b l e  j e o p a r d y  g r o u n d s  a n d  t h e  r e s u l t a n t  e x t r e m e  d e l a y  

wh ich  c a u s e d  p r e j u d i c e  t o  t h e  A p p e l l a n t .  A s  w a s  n o t e d  i n  t h e  

h e a r i n g  on  March 1 2 ,  1990 ,  a n d  a s  w a s  p r e v i o u s l y  d i s c u s s e d ,  t h e  

c u r r e n t  c o n v i c t i o n  i s  t h e  r e s u l t  o f  t h e  f o u r t h  t r i a l  t o  which  t h e  
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Appellant Jackson was subjected, with one ending in a mistrial 

with a document on an evidence box indicating a prior conviction 

(Tr. vol. I, pg. 3 6 ) .  Of course, the Appellant Jackson's last 

0 

conviction was reversed by this court when during the State's cross 

examination of the Appellant regarding letters that the Appellant 

received from his wife while "awaiting trial", the prosecutor spe- 

cifically stated to Jackson, and the jury, "you had already been 

to trial, hadn't you?" "And you had been convicted when you were 

in prison, right?" "Your status was as being convicted, correct?" 

(Tr. vol. VIII, pg. 1 1 9 2 - 1 1 9 3 ) .  

This court specifically held that the evidence of the 

Appellant's prior conviction was not inadvertantly presented to 

the jury, but was intentional. (Tr. vol. VIII, pg. 1 1 9 3 ) .  The 

retrial of the Appellant in the instant matter and the imposition 

of the death sentence violate the Appellant Jackson's constitu- 

tional right against double jeopardy, specifically the bar against 

successive prosecutions for the same offense. U.S. Constitution, 

Amendment V; Art. I, S9, Florida Constitution. 

@ 

Although Appellant Jackson acknowledges that double 

jeopardy is generally no bar to reprosecution where a mistrial 

is granted following a defense motion, a specific exception ex- 

ists regarding a situation where the State deliberately provokes 

the defendant into moving for a mistrial, or in this case, deli- 
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( F l a .  1 9 9 1 ) ,  pg .  S109.  I n  Robinson ,  t h i s  c o u r t  acknowledged t h e  

e a r l i e r  reversal  o f  c o n v i c t i o n  and  d e a t h  s e n t e n c e ,  based upon t h e  

p r o s e c u t o r ' s  de l ibera te  a t t e m p t  a n d  a p p e a l  t o  b i a s  p r e j u d i c e .  Pg. 

S109. U n l i k e  Keen v. S t a t e ,  504 So.2d 396 ( F l a .  1 9 8 7 ) ,  t h e  p r o s e -  

c u t o r  i n  t h e  i n s t a n t  mat ter  i n t e n t i o n a l l y  and  w i t h  p r i o r  c a l c u -  

l a t i o n  e l i c i t e d  f rom t h e  A p p e l l a n t  J a c k s o n  t h e  f a c t  t h a t  J a c k s o n  

had  been  p r e v i o u s l y  c o n v i c t e d  f o r  t h e  crimes w i t h  which  he i s  

a g a i n  a c c u s e d ,  a n d  i t  w a s  - n o t  a s i t u a t i o n  where t h e  p r o s e c u t o r ,  

i n  t h e  h e a t  o f  t h e  t r i a l ,  acted i m p r o p e r l y .  N o r  w a s  t h i s  s i t u a t i o n  

b r i n g i n g  t h e  A p p e l l a n t  J a c k s o n ' s  p r i o r  c o n v i c t i o n  t o  t h e  j u r y ' s  

a t t e n t i o n  s i m i l a r  t o  t h a t  reviewed by  t h i s  c o u r t  i n  R u t h e r f o r d  

v. S t a t e ,  545 So.2d 853 ( F l a . ) ,  c e r t .  d e n i e d  110  S . C t .  353 ( 1 9 8 9 )  

where t h i s  c o u r t  f e l t  t h a t  t h e  p r o s e c u t o r ' s  motive w a s  t o  i n t r o -  0 
d u c e  e v i d e n c e  i n t e n d e d  t o  c o n v i c t  t h e  d e f e n d a n t ,  n o t  t o  create 

e r ror  t h a t  would force  a new t r i a l .  By any  i m a g i n a t i o n ,  t h e  

p r o s e c u t o r ' s  a c t i o n s  i n  b r i n g i n g  t h e  p r i o r  c o n v i c t i o n  o f  t h e  

A p p e l l a n t  b e f o r e  t h e  j u r y  c a n n o t  be s e e n  as  i n t r o d u c i n g  e v i d e n c e  

i n t e n d e d  t o  c o n v i c t .  Based upon t h e  i n t e n t i o n a l  a c t s  o f  t h e  pro- 

s e c u t o r ,  wh ich  showed b l a t a n t  bad f a i t h  on t h e i r  f a c e ,  r e t r i a l  of 

t h e  A p p e l l a n t  J a c k s o n  w a s  i m p r o p e r ,  and  t h e  Motion t o  D i s m i s s  

s h o u l d  have b e e n  g r a n t e d  by  t h e  t r i a l  c o u r t .  

The c u m u l a t i v e  e f f e c t  o f  these a f o r e m e n t i o n e d  e r r o r s  

r e q u i r e s  new t r i a l .  
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CONCLUSION 

Based upon t h e  e r rors  o f  f a c t  a n d  l a w  made by  t h e  t r i a l  

c o u r t ,  as w e l l  a s  t h e  t r i a l  c o u r t ' s  comments a n d  a t t i t u d e s  e x h i -  

b i t e d  toward t h e  A p p e l l a n t  and  t h e  A p p e l l a n t ' s  t r i a l  a t t o r n e y  i n  

d e f e n s e ,  t h e  A p p e l l a n t  w a s  p r e v e n t e d  f rom r e c e i v i n g  a f a i r  t r i a l  

a n d  a new t r i a l  i s  r e q u i r e d .  

S p e c i f i c a l l y ,  s u c h  new t r i a l  must  be c o n d u c t e d  by  a new 

C i r c u i t  C o u r t  Judge ,  as t h e  t r i a l  j u d g e  i n  t h i s  mat ter  s h o u l d  have 

a n d  must  now r e c u s e  h i m s e l f  f rom f u r t h e r  p r o c e e d i n g s  i n  t h i s  case. 

A l s o ,  t h e  d e a t h  s e n t e n c e  i n  t h e  i n s t a n t  mat ter  w a s  i n -  

a p p r o p r i a t e  a n d  w a s  i m p r o p e r l y  imposed,  based upon i n v a l i d  a g g r a -  

v a t i n g  c i r c u m s t a n c e s  a n d  based upon a n  i m p r o p e r  w e i g h i n g  p r o c e d u r e  

i n  which  t h e  c o u r t  d i d  n o t  c o n s i d e r  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  

a n d  t h e  a p p r o p r i a t e n e s s  of t h e  d e a t h  s e n t e n c e .  

F u r t h e r ,  t h e  dea th  s e n t e n c e  must  be vacated d u e  t o  t h e  
e 

i m p r o p e r  o v e r r i d e  of a j u r y  recommendat ion o f  l i f e ,  which  w a s  w e l l  

s u p p o r t e d  by  m i t i g a t i n g  f a c t o r s ,  i n c l u d i n g  t h e  d i spara te  t r e a t m e n t  

o f  t h e  c o - d e f e n d a n t  L i v i n g s t o n .  
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