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I. 

INTRODUCTION 

The Respondent, t h e  State of F lo r ida ,  w a s  t h e  prosecut ion  i n  t h e  

t r i a l  c o u r t  and t h e  a p p e l l a n t  i n  t h e  c o u r t  below, t h e  Third D i s t r i c t  Court 

Of Appeal and w i l l  be  r e f e r r e d  t o  as t h e  "Respondent." The P e t i t i o n e r s ,  

Marcus Perk ins  and Rodney Guy, w e r e  t h e  defendants  i n  t h e  t r i a l  c o u r t ,  t h e  

appe l l ees  i n  t h e  c o u r t  below, and w i l l  be referred t o  as t h e  "Pe t i t i one r s . "  



11. 

STATEMENT OF THE CASE 

The Respondent accepts Petitioners' recitation of both the 

proceedings below and the facts as being accurate and complete. 



111. 

SUMMARY OF ARGUMENT 

The opinion of the Third District Court of Appeal barring the 

claim of self-defense in a felony murder prosecution was eminently Correct. 

Logic and jurisprudence compelled the result reached. 



IV. 

ARGUMENT 

Respondent can add little to the particularly trenchant opinion of 

the court below. Every assertion of the Petitioners, in the trial court, 

the court below, and in this Court has been met and disposed of by the 

Cogent reasoning and ineluctable conclusion of Judge Nesbitt. Petitioners 

have offered nothing to this Court which in any way detracts from or calls 

into question the holding of the Third District. Nevertheless, Respondent 

would make two observations relating to the argument presented to this 

Court. 

Firstly, Petitioners persist in suggesting that the case of 

B o w s  v. State, 500 So.2d 290 (Fla. 3d DCA 1986), is somehow apposite. It 

is not. Bowes addresses the defense of excusable homicide set forth in 

Section 782.03, - -  Fla. Stat., the legislatively delimited defense Of Self- 

defense. Mislabeling the defense as "excusable self defense" cannot help. 

Secondly, there surfaces the contention that ejusdem generis, a 

rule of statutory construction, is somehow violated by the holding below. 

Petitioners' argument is simply put. Sections 776.012 and 776.041 together 

preclude a claim of self-defense when a defendant is committing a forcible 

felony. Forcible felony is further defined in Section 776.08 to include 

twelve specifically enumerated crimes and a catch-all provision: "any other 

felony which involves the use or threat of physical force or Violence 

against any individual." The holding of the Third District to the contrary, 

Petitioners suggest that drug trafficking is so different from the 

enumerated felonies that it cannot be contemplated by the catch-all 

provision. Aside from the fact that Petitioners' major premise is 



imXm=Ct, the argument is also flawed in that it proves too much. On the 

one hand, it is clear that treason and burglary, especially under a 

"remaining in" theory, do not necessarily involve violence against an 

individual. Thus, drug trafficking presents no less of a threat of violence 

than these t w o  felonies. On the other hand, Petitioners have neglected or 

are unable to propose another felony that would be contemplated by the 

catch-all provision. If there are none, then the provision is mere 

surplusage and that construction would be absurd. If there are any, then 

surely at the top of the list is drug trafficking; the body count alone is 

sufficient proof. 



. 

Resp 

V. 

CONCLUSION 

Based upon t h e  foregoing reasons and ana lys i s ,  Respondent 

r e spec t fu l ly  reques ts  t h a t  t h e  dec i s ion  of t h e  Third Dis t r ic t  C o u r t  of 

Appeal be affirmed. 

z t f u l l y  submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 

JANET RENO 
S t a t e  Attorney 

By: 
RICHARD L. SHIFFRIN 
A s s i s t a n t  S t a t e  Attorney 
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