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STATEMENT OF THE CASE AND FACTS

This is an appeal of Public Service Commission (PSC) Order No.
22812 authorizing Tampa Electric Company (TECO) to modify the way
the utility iImposes conservation cost recovery fTactors on the
electric bills of its customers. (R-181)' TECO was allowed to
exclude 1industrial customers who take service pursuant to
interruptible rate schedules and collect all the costs of its
conservation programs from its firm customers during the period
/recovery procedures for April 1, 1989, through March 31, 1990, are

" before the Court in Citizens of the State of Florida v. Michael

Mck. Wilson, etc., et al., Case No. 74,471. Oral argument was
heard on February 8, 1990. ; . . _ .. -

— -— o

—_ In 1980, the I'_egislwamtufe enacted the Florida Energy Efficiency

e

and Conservation Act (FEECA), Sections 366.80, et seg., Florida
Statutes (1989). Pursuant to FEECA, the PSC approved programs for
electric utilities designed to reduce weather-sensitive peak demand
and the growth rate iIn electricity usage. Program costs are
recovered through a conservation cost recovery factor projected for
six-month periods. over- and underrecoveries are used to adjust

succeeding projection periods. In February the Commission conducts

*References to volume 1 of the record are designated by an R
followned by a page number, e.g. [R-23) Transcripts of the
prehearing conference and hearing are in volume 11. References to
the transcript of the prehearing conference are designated by the
letter T with a parenthetical reference to the prehearing
conference and a page number, e.g. [T(prehearing)-12). References
to the hearing are designated by the letter T, alone, with a page
number, .9. [T-172).

+ " . . [

?pr\;i 1, 1990, through March 31, 1991. (8rders approving the same

i
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hearings to set factors for the April through September period and
in August holds hearings for the October through March period.

In one of i1ts fTirst orders in the conservation docket, the PSC
decided costs should be recovered equally from all customers on a
per-kilowatt-hour basis. Order No. 9974, dated April 24, 1981,

reported as In re- Conservation Cost Recovery Clause, 81 F.P.S.C.
4:154 (1981). This policy was followed consistently until the PSC
issued Order No. 20825 on March 1, 1989. 1n re: Petition of Tampa
Methodollosv, 89 F.P.S.C. 3:15 (1989). That order approved TECO's
October 28, 1988, petition to modify its conservation cost recovery
methodology, but limited its duration to one year. TECO filed a
tariff effective April 3, 1989, pursuant to Order No. 20825.
Public Counsel moved for reconsideration of Order No. 20825
alleging: (1) that the PSC mistakenly issued a final order after
it had voted at agenda conference to issue a notice of proposed
agency action; (2) that the order was invalid under the
Administrative Procedure Act, Chapter 120, Florida Statutes, since
a clear point of entry had not been offered; and (3) that the order

violated FEECA. The motion for reconsiderationwas denied in Order

NO. 21448 on June 26, 1989. 1n re- Petition of Tampa Flectric

Methodolosv, 89 F.P.S.C. 6:476 (1989).
The PSC concluded, among other things, that Order No. 20825
was "in a very real sense surplusage." 89 F.P.S.C. 6:477. The

PSC had not voted on TECO's petition until January 31, 1989.




Therefore, the tariff appended to TECO's petition had gone iInto
effect automatically upon expiration of the 60-day suspension
period of Section 366.06 (3), Florida Statutes (1987), the file-
and-suspend law for electric utilities. Orders Nos. 20825 and

21448 were appealed on July 26, 1989. C(Citizens v. Wilson, supra.

On December 21, 1989, TECO petitioned to extend the provisions
of Order No. 20825 through March 31, 1991. (R-23) The prepared
direct testimony of Mr. Gerard J. Kordecki was Ffiled in support of
the petition. (Rr-28)

On January 16, 1990, Public Counsel filed a motion to dismiss,
alleging that Teco's petition was premised upon the fact that its
current tariff was only in effect until March 31, 1990. (R-78)
Public Counsel maintained that the PSC, however, had concluded in
Order No. 21448 that the tariff accompanying TECO's original
petition, which was not limited iIn duration, had gone into effect
automatically. The order pursuant to which TECO filed another
tariff had been characterized by the PSC in its later order as
"surplusage." Since a tariff of indefinite duration had gone into
effect automatically, it was Public counsel's contention that there
was nothing to extend.

The motion to dismiss also asserted that the petition was
inconsistent with the psc's position before the Court that
modification of TECO's recovery methodology could not violate
nonrulle policy because it only applied to one utility and was only
in effect for one year. Additionally, Public Counsel contended

that TEcO's petition failed to address fuel benefits of the avoided
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combustion turbine (CT) unit that Order No. 20825 said would have
to be considered in 1990. Further, Public Counsel asserted TECO
had failed to explain how its petition could be granted without
violating FEECA.

On January 22, 1990, the Florida Industrial Power Users Group
(FIPUG), an ad hoc group of large industrial customers, petitioned
to intervene. (R-120) On January 24, 1990, TECO filed a motion to
strike and response to Public counsel's motion to dismiss. [R-131)
FIPUG filed a response to the motion to dismiss on January 29,
1990. [R-145) Public Counsel responded to TECO's motion on
February 2, 1990. [R-154] FIPUG's Intervention was granted by
Order No. 22518, on February 12, 1990. [R-156)

A prehearing conference was held iIn the conservation docket
on February 12, 1990, before Commissioner Herndon. [T (prehearing)-
13 One aspect of the motion to dismiss was Public counsel's
argument that the full Commission should consider TEcO's petition
because of the basic policy issue involved and because it was the
full Commission that approved TEco's First petition. Commissioner
Herndon decided the motion to dismiss should be heard by the three-
member conservation cost recovery panel at the hearings beginning
February 21, 1990. (T(prehearing)=-38) TECO's attorney withdrew
his motion to strike the motion to dismiss. [T(prehearing)-38] On
January 10, 1990, TECO filed the prepared supplemental testimony
of Mr. Kordecki with an exhibit addressing the recovery

methodology. (T-135)




. * [13 *

Hearings were held in the conservation docket on February 21,
1990. The three Commissioners assigned to the docket first heard
argument on Public cCounsel's motion to dismiss. [T-9)
Commissioners heard from Public Counsel, TECO and FIPUG.
Commissioner Herndon, the Chairman of the panel, indicated he would
like to take the matter under advisement and vote at a future time.
(T-22) Mr. James Dean, Bureau Chief for Conservation and System
Planning in the psc’'s Electric and Gas Division, advised him that
the Commission usual lymade a bench decision after the conservation
hearings and quick action was needed because TECO's authority
expired on March 31, 1990. [T-23)

Commissioner Beard asked if staff was prepared to advise him
"so that 1 will remain consistent with my previous positions to
include the one that we are currently taking, or have taken to the
Supreme Court." {T-25-26) The commission's attorney, Ms. Marsha
Rule, stated that staff thought the position taken by TECO and
FIPUG was correct but would like the opportunity to confer with
someone from the General counsel's office. [T-26) Commissioner
Herndon decided '"to set this aside for the moment" and matters
concerning other utilities were addressed. [T-26)

After the witness for Gulf Power Company was excused, TECO's
attorney called Mr. Kordecki to the stand. [T-119]) The attorney
from the Office of Public Counsel, Mr. Howe, noted the effect on
his case of the procedures the PSC was following:

Commissioner Herndon, before Mr. Kordecki begins

testifying, 1 would like to make some comments about our
ability to put on our case.
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In your rules it provides for motions to dismiss,
which we have filed. 1t also provides in Rule 25-22_.037
that In the event such a motion is denied, an answer or
other responsive pleading may be filed within ten days
after issuance of an order denying the motion.

As 1 stated earlier today, and at the prehearing
conference, we understood that this docket was going to
be handled by the full Commission iIn a separate
proceeding, and It had been assigned that by the Clerk.
Our first notification that, in fact, that would not be
the case was at the February 12th prehearing conference.
The time to Tfile testimony had already past [sic:
passed]: iIn fact, the parties' testimony was due on
January 29th of 1990. We haven™t had the opportunity to
develop testimony on the subject.

Now, I am prepared to cross examine Mr. Kordecki on
his testimony, and that docesn't cause me any concern.
But as far as an opportunity for us to put on our own
direct case, we just haven®"t had that. And with that
understanding I am prepared to proceed with the cross
examination of Mr. Kordecki. [T-119-20)

Mr. Kordecki was then called as a witness. He adopted the
prepared written testimony filed earlier which was "inserted into
the record as though read.” [T-127) He was cross-examined by Mr.
Howe and by Ms. Rule for the PSC staff. [T-141-170) The Commission
then returned to the motion to dismiss. (T-234)°

Another PSC attorney made a recommendation for disposition of
the motion. Ms. Suzanne Brownless was the Bureau Chief for
electric and gas matters in the psC's Legal Division and Ms. Rule's
direct superior; she was not a member of the separate advisory
staff of the General Counsel®s office. Ms. Brownless recommended
that the motion to dismiss be denied. [T-235-38)

*pages 173 through 233 of the hearing transcript contain the
prefiled testimony of witnesses for other utilities which were
inserted Into the record upon agreement of the parties. These
pages are omitted from the appellate record and have no bearing on
this appeal. Discussion of TECO's request is not interrupted even
though it appears to stop on page 172 and continue on page 234.

6
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Ms. Brownless stated that the tariff TECO had filed in
response to Order No. 20825 had gone into effect automatically when
the PSC failed to act within 60 days. [T-236) Mr. Howe pointed out
that that was not the tariff attached to Tzco's original petition.
(T-238-39) Ms. Brownless then said that the tariff that was
appended would have been the one to take effect automatically:

(Wwihat was filed with the initial petition would have

gone iInto effect had the 60 days run and no action been

taken by this Commission. [T-241)

But she concluded that she was "pretty sure that this [the April
3, 1989, tariff] is the tariff that was filed In conjunction with
(TECO's) petition,!" ([T-242)

Mr. Howe then distributed copies of TECo's October 28, 1988,
petition with the attached tariff pages. (T-242) With reference
to those tariff pages, Ms. Brownless said:

We specifically got a waiver from Tampa Electric Company

not to act on these tariffs within 60 days. That's why

they came up at the agenda on January 31st of 1989. That

takes care of the first problem. So these tariffs that
Mr. Howe believes went into effect never went iInto

effect, and to n&y knowledge we never argued on appeal
that we [sic] did. ([T-247-48)

Ms. Brownless's statements were simply incorrect. TECO was never
asked to waive the 60-day period and did not do so. There is no
indication in the record that anyone considered that the 60-day
file-and-suspend period might apply before the issue was raised at
the June 6, 1989, agenda conference as a basis for denying Public
Counsel's motion for reconsideration. Public counsel’s motion to

dismiss was denied. [T-252)  The question then arose as to how the
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Ccommission should evaluate Mr. Kordecki's testimony. Commissioner

Herndon said:

. . 1 would like to have some thought given to what Mr.
Kordecki has said. 1 mean, unfortunately some of his
testimony came in later than others and, while I have
read 1t, I haven't had an opportunity to digest it. .
. 1 thought what we were going to do i1s get some analysis
from staff with respect to the testimony and the petition
on its merits. (T-253-54)

MsS. RULE: You mean just take it to a recommendation
at [an] agenda [conference]? [T-254)

COMMISSIONER HERNDON: Yes.

Ms. Rule and Mr. Dean advised the commissioner that a decision
had to be reached before April 1. [T-254-55) Mr. Howe informed the
Commission that, under the APA, Public Counsel had an absolute
right to submit proposed findings of fact and conclusions of law.
(T-256) Ms. Rule suggested that, in lieu of written submittals,
Mr. Howe be given the opportunity to argue orally "right now.™ [T-
257) Mr. Howe said he would be willing to do that. [T-257)
Commissioner Herndon then asked if he could ask Mr. Dean for a
recommendation based on Mr. Kordecki's testimony as well as other

information:

COMMISSIONER HERNDON: Do I have the capability to
ask Mr. Dean for his recommendation right now?

Ms. RULE: Absolutely.
MS. BROWNLESS: Absolutely.

COMMISSIONER HERNDON: Based on what he has heard
from Mr. Kordecki and any other information?

MS. BROWNLESS: Sure. [T-259)




. .
o » . N

Mr. Howe was then allowed to present his argument. (T-259-69)
Argument from the attorneys for TECO and FIPUG followed. [T-269-
71]

Ms. Rule for the PSC staff made the following recommendation:

As to the legal 1issue, 1 agree with TECO and FIPUG.
There is competent substantial evidence in the record.
I think you have enough to go on here to make your
decision. As to the factual decision, 1'd like Mr. Dean
to address that. [T-271)

Mr. Dean said:

The bottom line [is] that staff would support the
company's petition to exclude interruptible customers for
a one-year period. |1 would elaborate on our reasons it
you would like for me to.

COMMISSIONER HERNDON: Please. (T-271)

Mr. Dean, continued, addressing the legislative intent of FEECA and
matters inside and outside the record of the proceeding. (T-271-
75)

Mr. Howe had interposed an objection during Mr. Dean®s
presentation because he felt it had gone outside the record on
which the Commissioners had to base their decision:

MR. HOWE: Objection, Commissioners. 1 think Staff
should be limited in this situation to a recommendation
based on the evidence in the record. That"s what your
decision must be based on, and I feel like Mr. Dean is
going far afield of anything Mr. Kordecki saild in his
testimony.

Ms. RULE: 1 think Staff has the same leeway in an
oral recommendation that they would [have] In a written
one. And if they want to bring matters of a common
knowledge around the Commission to your attention, they
are entitled to do so. Mr. Dean is not testifying here.

Mr. HOWE: Commissioner, 1°d cite you to Section

120.57, 1 think 1ts (1) (»)8. It says, "Agency decisions
shall be based exclusively on evidence in the record."

9




Nothing Mr. Dean has to contribute is evidence in the
record.

And 1 think, since you must constrain your decision
to evidence in the record, he should be constrained [in]
his recommendation to what you have heard here today,
which is the basis of TEco's position [sic: petition].

Ms. RULE: 1 think he is_pointing to evidence in the
record. He is also pointing out some of the other
reasons why the Commission may want to make the decision
supported by the evidence iIn the record.

COMMISSIONER HERNDON: Go ahead, Mr. Dean. {T-272-
731

The three Commissioners voted to approve the extension sought
by TECO so that all the costs of the utility's conservation
programs would be borne by its firm customers until, at least,
March 31, 1991. [T-287-89) The PSC approved a conservation cost
recovery Tactor for TECO which was only applicable to firm
customers. Approximately $2 million per year in costs were shifted
from TECO's iInterruptible customers and assigned to firm customers
for recovery. The decision is reported in Order No. 22812, dated
April 12, 1990.% (rR-131) A notice of appeal was Ffiled on May 11,

1990. [R-139)

’order No. 22812 also set the conservation COSt recovery

factors for other electric and gas utilities. _Only that part of
the order allowing TECO to exclude its interruptible customers from

conservation cOSt recovery charges is being challenged.

10
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SUMMARY OF ARGUMENT

TECO's petition presumed that the tariffs filed pursuant to
Order No. 20825 were about to expire on March 31, 1990. I¥ TECO
was to continue excluding 1its interruptible customers from
imposition of a conservation cost recovery factor for an additional
year, it would need PSC authorization to do so.

The PSC, however, In an order denying Public counsel's motion
to reconsider Order No. 20825, had concluded that the tariff
appended to TECO's original petition had gone 1i1nto effect
automatically when the PSC failed to act within 60 days of the
October 28, 1988, filing. That tariff was not limited in duration.
There was nothing to extend unless the PSC was iIncorrect in its
Order No. 21448 and in its position before the Court that Order
No. 20825 was mere surplusage. PSC consideration of TECO,s
petition to extend its conservation cost recovery methodology must
be considered a concession that TEco never implemented its original
tariff automatically under the Tfile-and-suspend law, Section
366.06 (4), Florida Statutes (1989), and that Public Counsel was
denied a clear point of entry into the agency process that granted
TECO's First petition to exclude interruptibles from conservation
cost recovery.

TECO sought to prove its case at hearing through the testimony
of its employee, Mr. Kordecki. On direct examination, Mr. Kordecki
testified that TEcO's interruptible customers should not have to
pay fTor conservation because they receive none of the benefits

intended to flow from conservation. He said they do not benerfit

11
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from deferring the construction of additional generating capacity,
and they do not benefit from reduced fuel consumption. On cross-
examination, however, Mr. Kordecki conceded that TECO's
interruptibles received some capacity deferral benefits and that
all customers were equally affected by decreased fuel usage.
Considering the evidence in its totality, TECO failed to prove its
case.

The PSC has required all electric utilities under its
jJurisdiction to collect for approved conservation programs equally
from all customers since the Tfirst conservation cost recovery
factors were approved in 1981. There is 1nadequate evidence in the
record of this proceeding to support a departure from that nonrule
policy. TECO's petition was inconsistent with FEECA and the psC's
prior interpretations of FEECA that the legislative intent was to
reduce the nominal quantities of fuel burned for electric
generation.

The PSC relied on extraneous factors outside the record of
the hearing held on TECO's petition, contrary to Section
120.57 (1)(b)8, Florida Statutes (1989). Additionally, the PSC
violated Section 120.66, Florida Statutes (1989), by permitting
staff members who advocated in favor of TEco's position to make the
final recommendation on which the PSC acted to approve TEco's

petition.

12




ARGUMENT
i

THE PSC WAS RELUCTANT TO CONCLUDE TECO HAD NOT JUSTIFIED

THE RELIEF IT SOUGHT BECAUSE TO DO SO WOULD DEMONSTRATE

THAT THE PSC®"S DECISION ON TECO®"S EARLIER PETITION HAD

BEEN IN ERROR.

Order No. 22812, the subject of this appeal, must be evaluated
in light of the procedures employed by the PSC on TEco's TFirst
petition. TECO had asked for a permanent change in the manner in
which the costs of conservation programs were recovered from its
customers. The PSC voted on January 31, 1989, to approve TECO's
petition -- but only for one year. The change was approved as a
proposed agency action. Under this procedure, substantially
affected persons would be given an opportunity to protest the
agency"s tentative action and request a hearing.

In spite of the vote, Order No. 20825 was issued on March 1,
1989, as a Final order. 89 F.P.S.C. 3:15. Public Counsel moved
for reconsideration on March 16, 1989. The PSC denied the motion
in Order No. 21448. 89 F.P.S.C. 6:476. The PSC said it did not
have to provide a point of entry for three reasons: (1) Public
Counsel had foregone an opportunity to participate at the agenda
conference; (2) Public Counsel waived any deficiency in procedures
by stipulating to a cost recovery factor in the conservation docket
where the vote was implemented; and (3) the order complained of was
of no force and effect because the vote was taken more than 60 days
after the petition was fTiled, so the tariff appended to the

petition had gone iInto effect automatically pursuant to the

13




provisions of Section 366.06 (3), Florida Statutes (1987), the file-
and-suspend law for electric utilities.

The PSC said Order No. 20825 was unnecessary, characterizing
It as "surplusage:"

Public Counsel"s argument is not well taken because

the 'order' of which Public Counsel complains is in a

very real sense surplusage. The 'file-and-suspend' law,

Section 366.06( (3)), Florida Statutes, enacted as Chapter

74.195 [sic: 74-195], Laws of Florida, provides that it

the Commission does not object to the proposed tariff

changes within sixty (60) days, the proposed rates

automatlcallr go into effect: [Quotation from Section

366.06(3), Florida Statutes (1987), omitted.] Order No.

21448, at 2, 89 F.P.S.C. 6:477.

Neither Public Counsel nor TECO were forewarned that the PSC
considered Order No. 20825 a nullity. TECO had never implemented
the tariff appended to its original petition. It was not really
a tariff anyway; it was not dated and only the first of two pages
had been submitted in support of the petition.

Accordingly, the only tariff TECO had on TfTile had been
submitted in response to Order No. 20825. The tariff showed an
effective date of April 3, 1989, and was to be in effect until
September 30, 1989. After the PSC set another recovery factor at
hearings iIn August 1989, TECO submitted a tariff to be effective
October 1, 1989, for the six-month period ending March 31, 1990.4

Order No. 21448 placed TECO in a quandary. The order said the

ntariff" appended to the petition had gone into effect, and that

. -
. - . w

“order No. 20825 gave TECO permission to collect all its
conservation costs from 1ts firm customers for one year. Since the
tariff had to specify the factor applicable during each projection
period, however, TECO filed two tariffs, one after the other, for
each of the two six-month projection periods encompassed in the
one-year period.

14




was why Order No. 20825 was surplusage and Public counsel's motion
for reconsideration was '"not well taken." However, the only
tariffs on file were those submitted pursuant to Order No. 20825.
So, for the year April 1989 through March 1990, TECO and the PSC
assumed Order No. 20825 was iIn effect. During this same time
period, TECO and the PSC took the position before the Court 1in
Public counsel's appeal of Orders Nos. 20825 and 21448 that Order
No. 20825 was surplusage and Public Counsel was not entitled to a

hearing because the original "tariff" was implemented automatically

outside the APA.

When TECO petitioned to extend the authority granted in Order
No. 20825 for an additional year, Public Counsel moved to dismiss.
(R-78] One of the grounds alleged for dismissal was that, inasmuch
as the psc’s position before the Court was that the original
ttariff” was in effect, there was nothing to extend. (R-78-80] At
oral argument on the motion to dismiss, Mr. Howe said:

position iIn this is, simply, that in this case
TECO is asking for the Commission to exten{d) what it
granted at [the January 31, 19891 agenda conference, and
pursuant to the order [, Order No. 20825,] out of that
agenda conference. However, in a subsequent order,
[Order No. 21448,) and as 1 construe the cCommission's
position before the Supreme Court on appeal, it's that
[Order No. 208251 is a nullity. The [language the
Commission used was that it was su;‘_J?Elusa e. IT that
order is surplusage, and TECO's tari really went iInto
effect automatically on the passage of 60 days, that
tariff did not contain any limitation in its duration.
IT that tariff was iIn effect automatically there 1is
nothing to extend. If It is the commission's position
now that it really did approve [a] tariff at its January
31st, 1989 agenda conference, and its order out of that
agenda conference is the vehicle for TEco's change, 1
think fairness requires that this Commission inform the
Court that 1t is no longer this cCommission's position
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that that tariff went into effect automatically without
any limitation. (T-11-12)

The Commissioners did not state their grounds for denying the
motion to dismiss with any precision at the hearings and Order No.
22812 essentially ignores the motion altogether.” The PSC has
refused to answer whether entertaining TECO's petition for an
extension was iInconsistent with Order No. 21448 or with the psc's
position before the Court in the appeal of Orders Nos. 20825 and
21448.

It is fairly obvious, however, that the PSC does not really
believe the file-and-suspend law excused its failure to conduct
hearings on TECO's original petition. Order No. 20825 is no longer
surplusage in the order approving the extension, Order No. 22812,
which is the subject of this appeal:

On March 1, 1989 this Commission issued Order No.

20825 in Docket No. 881416-EG which approved a one year

exclusion of TECO's Energy Conservation Cost Recovery

(ECCR) factor for its interruptible customers. Order No.

22812, at 4. (R-184)

It is also obvious that, if the PSC found TECO could not justify
the one-year extension at hearing, PSC approval of the first
petition without any evidence at all would be shown to be even more

fallacious. The psc's appraisal of TECO's evidentiary presentation

>The motion to dismiss TECO's petition raised several issues
and grounds for dismissal. Itwas subject to responses by TECO and
FIPUG. TECO moved to strike the motion, to which Public Counsel
responded. TECO ultimately withdrew its motion to strike.
Argument and discussion on the motion to dismiss take up
approximately 35 pages of transcript of the February 21, 1990,
hearing. Order No. 22812, however, limits discussion on the motion
to dismiss TECO's petition to one sentence, at 4: "pPublic Counsel

filed a Motion to Dismiss TECO's petition, which motion was denied
a hearing.'" [R=-184)
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at the February 1990 hearings must, therefore, be evaluated in the
light of this administrative iInertia.

The PSC was obviously reluctant to find that TECO had not
proven its case. The Court should, therefore, be circumspect in
any deference it would ordinarily afford the rpsc's findings and the
weight given by the agency to testimony. In this case, Mr.
Kordecki, TECO's employee, was the only witness. Consideration of
all of his testimony, both direct and cross-examination, confirms
that the PSC did not weigh the evidence and did not have adequate
record support for i1ts departure from established nonrule policy

in Order No. 22812.

II,

THE PSC DID NOT HAVE A FACTUAL OR LEGAL BASIS FOR
DEPARTING FROM THE POLICY THAT HAD BEEN FOLLOWED
UNIFORMLY FROM 1981 UNTIL TECO's FIRST PETITION WAS
APPROVED IN 1989 WITHOUT A HEARING.

Electric utilities subject to the jurisdiction of the PSC had
been imposing equal per-kilowatt-hour charges on billings to their
firm and industrial customers since 1981 ON the authority of the
PSC's decision in Order No. 9974. 81 F.P.S.C. 4:1k4. Tn that

order, the PSC addressed the Ilegislative intent of FEECA as
follows:

In 1980, the Florida Legislature enacted the Florida
Ener?_y Efficiency and Conservation Act (FEECA), now
coditied in Sections 366.80-366.85 and 403.519, Florida
Statutes. The act established the objective of utilizing
the most efficient and cost-effective energy conservation
programs to protect the health, prosperity, and general
welfare of the state. This Commission was directed by
the Legislature to establish conservation goals, and to
require utilities to develop plans with which to meet
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those goals. As required by Section 366.82(2) and (3),

we have established conservation goals and have reviewed

and approved many plans submitted by individual

utilities. Order No. 9974, at 2, 81 F.P.S.C. 4:155.
In a portion of the order entitled Method of Recovery, the PSC
concluded that all customers should pay equally for conservation
on a per-kilowatt-hour basis:

. . "Becauseall customers will enjoy the benefits of

such cost avoidancy we direct that the authorized costs

be recovered from all customers on a per kilowatt hour

or per therm basis. Order No. 9974, at 9, 81 F.P.S.C.
41162,

TECO's petition asked that it be treated differently than the other
electric utilities and be allowed to recover all costs from firm
customers.

Faced with such a direct challenge to established policy, the
PSC had to require certain evidentiary presentations. TECO had to
argue and prove changed circumstances. See QOccidental Chemical
Co. v. Mayo, 351 So.2d 336, 341 (Fla. 1977) ("1t is difficult for

us to overturn a decision of the Commission to continue a rate
structure previously found to be fair and reasonable, absent a
clear showing in the record that the earlier structure was
arbitrary or that changed circumstances have made it
unreasonable.") The wutility, of course, had to provide
jJustification for treating it differently than others similarly
situated. TECO had to demonstrate that iIts petition was not
inconsistent with FEECA. TECO had to convince the agency that
reliance on its evidence would provide adequate record support for
departing from decade-old policy under relevant statutes and case

law. See Duval Utility Company v. Florida Public Service
18
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Commission, 380 So.2d 1028, 1030-31 (Fla. 1980) (testimony at
hearing 1nadequate to support change iIn industry-wide policy.)

TECO provided none of this; yet the PSC granted TECO the relief it
sought.

IT TECO had proven its case, the psc's final order still had
to explicate and defend the adoption of incipient policy. See
Inc., 435 so.2d 892, 896 (Fla. 1st DCA 1983) (If PSC proceeds
through adjudication instead of rulemaking, it will have to
explicate and defend policy repeatedly In each proceeding in which
it intends to attempt to apply that policy.) The PSC had to
explain its rationale for abandoning existing policy. see Elorida

Cities Water Co. v. Florida Public Service Commission, 384 So.2d

1280 (Fla. 1980); Ganson v. State, Department of Administration,

554 30.2d 516, 520 (Fla. 1st DCA 1989); McDonald v_ Department of
Banking and Finance, 346 so.2d 569, 582 (Fla. 1st DCA 1977) (“The

agency"s Tinal order In 120.57 proceedings must describe 1ts
'policy within the agency®s exercise of delegated discretion!
sufficiently for judicial review.') Compliance with FEECA or
specific reasons why that statute was inapplicable had to be
explained in detail. See Department of Fducation v Atwater, 417

So.2d 749, 751 (Fla. 1st DCA 1982); Rice v_ Department of Health
and Rehabilitative Services, 386 so.2d 844, 850-51 (Fla. 1st DCA

1980). Statutes, cases and prior agency orders cited by opposing
parties as a basis for denying TEco's petition had to be addressed.

Countervailing positions, argument and interpretation of facts and
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law had to be untangled and resolved. ee Doctors' Osteopathic

Services, 498 so.2d 478, 480-81 (Fla. 1st DCA 1986); McDonald,

supra, 346 so.2d at 582 (citing to Tamiami Trail Tours, Inc. v.

Bevis, 316 So.2d 257, 260 (Fla. 1975)). TEeco's petition could
ultimately be granted only because, all things considered, It was
fully justified. Order No. 22812 is completely deficient in these

aspects.

A. THE EVIDENCE PRESENTED BY TECO WAS INADEQUATE TO SUPPORT THE
DECISION REACHED BY THE PSC IN ORDER NO. 22812 TO DEPART FROM THE
POLICY DECISION REACHED IN 1981 IN ORDER NO. 9974.

Appellants do not ask that the Court reweigh the evidence
heard by the PSC. They do ask the Court to evaluate whether, given
the scope of Mr. Kordecki's responses to direct and cross-
examination questions, the PSC weighed the evidence at all or just
selected statements that would support what the PSC intended to do
all along.

Mr. Kordecki's prepared direct testimony filed December 21,
1989, 1i1s only three pages long. [T-128-30) The prepared
supplemental testimony filed January 10, 1990, adds less than three

and one-half pages. [T-135-38]° Mr. Kordecki gave two reasons why

érEco prefiled Mr. Kordecki's testimony in three installments.
Mr. Kordecki's original testimony on the proposed extension was
filed on December 21, 1989. It appears in the hearing transcript
at pages 128-130. Supplemental testimony was filed on January 10,
1990, and appears at transcript pages 135-138. In between is four
pages of testimony filed January 9, 1990, addressing conservation
costs generally which are not at issue in this appeal.
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interruptible customers do not benefit from conservation. They are
repeated here in their three-short-paragraph entirety:

i Tampa Electric Company does not build capacity for

Its interruptible Customers. These customers can be

interrupted during peak conditions, therefore obviating

capacity need. i

To determine fuel savings effects, we have modeled

a 'what if there had been no conservation programs.' The

model indicates that the avoided GwH's have actually

increased average fuel costs due to the fact that more
lower priced marginal coal would have been burned if the
gigawatt-hours had not been saved.

The attached analysis (GJK-2) portrays costs and
benefits. It shows that we do not expect marginal fuel

cost to surpass average fuel cost until 1991 based on

this type of analysis. [T-129)

FEECA states, at Section 366.81, Florida Statutes (19389), that
"[rjeduction 1In, and control of, the growth rates of electric
consumption and of weather-sensitive peak demand are of particular
importance." Mr. Kordecki's comments on the purported absence of
capacity-deferral benefits was addressed to the peak demand issue.
Electricity cannot be stored efficiently, so electric utilities are
sized to have sufficient capacity available to meet demand when it
is at a maximum. This usually occurs when the air temperature is
at its highest or lowest, hence the reference to weather-sensitive
peak demand. Demand on an electric system is measured as a rate
of electricity usage in gigawatts, or billions of watts.’

Interruptible customers receive electricity at reduced rates;

in return, they agree to have service interrupted if the utility

"'units of electricity are unusual in that the rate of usage
does not include a time element such as iIn gallons-per-minute or
miles-per-hour. This is so because the unit of consumption is the
watt-hour. The rate of consumption is watt-hours-per-hour, which
simplifies to watts.
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needs the capacity to serve other customers. Because they can be
interrupted, utilities do not consider interruptible load when
calculating the amount of capacity that must be available. Mr.
Kordecki was apparently trying to make the point that interruptible
customers do not benefit from conservation programs designed to
reduce peak demand because TECO does not consider them in deciding
how much capacity to build. Mr. Kordecki did not address whether
interruptible customers receive other benefits from reductions in
peak demand. Nor did Mr. Kordecki establish a rational
relationship between the lack of capacity-deferral benefits (as he
defines the term), and forgiveness from conservation cost recovery.

Mr. Kordecki's second point addressed fuel costs on TECO's
system. Fuel burned to generate electricity is priced out on a
weighted-average iInventory basis. TECO's generating units are,
for the most part, coal-fired, and most of TEco's coal is purchased
under long-term contracts. Once TECO satisfies its contractual
commitments, 1t is free to purchase additional coal on the spot
market where prices are below contract prices. The more
electricity TECO generates, the more coal it will purchase on the
spot market. The result will be reduced fuel costs on a per-
kilowatt-hour basis, but higher costs overall.

Mr. Kordecki said conservation on TECO's system had reduced
the amount of electricity generated (hardly a surprising result
given the legislative intent of FEECA), which reduced purchases of
spot coal and increased the per-unit cost of coal burned for

generation. The total cost of fuel had, of course, been reduced
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by conservation. In Mr. Xordecki's view, even though firm and
interruptible customers paid the same fuel cost recovery factor,
only interruptible customers were harmed by paying a higher fuel
cost recovery factor because of conservation. Mr. Kordecki did not
attempt to explain how TECO decided increased usage that would
foster additional spot coal purchases could be attributed to
interruptibles as opposed to other customers.

Mr. Kordecki acknowledged that he participated in the 1981
proceedings that culminated in Order No. 9974. [T-143-44) 81
F.P.S.C. 4:159. TECO's position had been that an equal per-
kilowatt-hour charge should be used for all customers:

I think we filed 12 different methods of collection. If

I remember, I believe we felt administratively that per

kilowatt hour was probably best, not necessarily the

fairest, because I'm not sure you could ever get at 'the

fairvest,' [T-144-45]

TECO imposed a conservation cost recovery factor on all 1its
customers from May 1981 until April 1989 on the authority of Order
NO. 9974. [T-143-44)

Mr. Kordecki agreed on cross-examination that, although TECO
does not consider the demand of interruptible customers iIn its
decision whether to add additional capacity, it does consider the
interruptible load iIn its decision on what type of unit to
construct. [T-146-47] |In other words, once TECO decides to add
capacity without regard to the interruptible load, it will consider
the amount of electricity interruptibles will use in deciding
whether to build a base load unit, an iIntermediate unit or a

peaking unit.
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Mr. Kordecki conceded that TEco's interruptible customers are
not always iInterrupted when TECO runs out of capacity for other
customers; TECO will purchase power from other utilities so that
the customer is not iInterrupted. [T-148] He also agreed that
conservation by other customers which reduces the peak demand on
the existing system frees up capacity and reduces the likelihood
that interruptibles will be iInterrupted:

Q- [boy Mr. Howe] Would you agree that
interruptibles may benefit from conservation if it
increases the Ilikelithood that they will not be
interrupted?

A. Yes, but probably not over the next year.

As other noninterruptible customers reduce their

peak demand, does that increase the amount of capacity
available to interruptibles within existing system

capacity?

A. I'm sorry, do that again. Are you saying if
firm customers reduce their usage, then there is more
capacity on the system?

Q. To serve interruptibles.

A. It depends on when they do it, but, you know,
all things being equal, yes. [T-150]

Mr. Kordecki acknowledged that, in 1985, TECO had petitioned
for permission to close its iInterruptible rate schedules to new
customers because it had excess capacity on its system. [T-168]
An increase in the number of interruptible customers would
exacerbate the excess capacity situation in which TECO found
itself. Moreover, because TECO had so much excess capacity, Its
interruptible customers were receiving what amounted to Timm

service at interruptible rates:
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TECO alleged that it and its ratepayers did not now need
additional generation capacity that would be made
available by transfers of existing firm customers to
interruptible rate schedules and that, in fact, no such
new generating capacity or the purchase of such capacity
was contemplated before 1992. TECO stated that its
interruptible customers were now receiving what amounted
to firm service and alleged that the availability of
virtually firm service at discounted interruptible rates
was creating considerable interest by existing firm
customers in taking service under existing interruptible
rate schedules. TECO concluded that if current firm
customers were allowed to switch to the existing
interruptible rates, they would not provide sufficient
revenue to cover the generating capacity installed to
serve them when they were TfTirm customers, which would
work to the detriment of both the utility and the other
ratepayers. Order No. 14550, at 1, reported as In re:
Emergency Petition of Tampa Electric Company for Closure
of its Existing Interruptible Rate Schedules to New
Businesses and for Approval of New Interruptible Rate
Schedules, 1S-3 and IST-3, 85 F.P.S.C. 7:91 (1985).

It appears that TECO continues to have excess capacity and the
purpose of TECO's request was simply to reduce rates to encourage
Increased usage by interruptibles. TECO's request has nothing to
do with the absence of quantifiable benefits from conservation
programs.

In Order No. 20825, at 2, the PSC recognized that conservation
on TECO's system deferred the need for a combustion turbine (CT)
unit that would otherwise have come on line in 1990. 89 F.P.S.C.
3:16, That unit would have operated on an expensive fuel that
woulld increase the fuel costs for firm and interruptible customers
alike:

. . TECO's conservation programs have deferred this

1990 unit and avoided the associated higher fuel costs

of d|5ﬁgtch|ng this unit. From a plannlng perspective,

since higher priced gas and oil would be burned in this

unit, the avoidance of this unit does benefit the
interruptible customer by keeping the average fuel charge
below what it would have been if the 1990 CT is built.
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The value of this benefit needs to be identified and
credited as a conservation benefit which accrues to the
interruptible customer. Order No. 20825, at 2, 89
F.P.S.C. 3:1s.
Mr. Xordecki said he had netted this benefit in his calculations,
but removing interruptibles from cost recovery could hardly assign
any benefit to them. [T-155-57)

None of Mr. KXordecki's statements about the absence of
capacity-deferral benefits for Teco's Interruptible customers were
addressed to changed circumstances since 1981. TECO was asking
the PSC to view old information in a new light and the Commission
was more than willing to comply. This does not offer a sufficient
basis to change the established policy of the previous decade.

Mr. KXordecki's analysis, which purported to show conservation
was inconsistent with fuel savings, was based on the absence of
changed circumstances. Conservation throughout the period 1980
through 1988 caused TECO to purchase less coal on the spot market,
which, in turn, caused the fuel adjustment factor to be higher. [T-
142-43, 157-58) 1t was higher for firm customers as well as for
interruptible customers, which, in TEcCO's view meant that only
interruptibles should be free of paying for conservation programs.
[(T-159-60)

The purpose of TECO's petition was to encourage increased
electric usage by interruptibles. [T-155, 160, 164] Excusing them
from conservation charges merely reduced rates for that purpose.

In its October 1988 petition, TECO asserted that i1t should

encourage electric usage by interruptibles in spite of FEECA:
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The second FEECA goal, reducing the growth rate of
electric consumption, 1is directed at Ilowering the
difference between marginal fuel costs and average fuel
costs. This does not apply on an energy basis for Tampa
Electric because the company's marginal fuel costs are
lower than average system fuel costs charged out. Since
Tampa Electric is able to purchase less expensive coal
on the spot market, it iIs not beneficial to reduce
overall energy usage. Reducing overall energy usage
woulld reduce the percentage of spot coal generation and
thereby increase the unit cost of fuel borne by the
company's customers. Tampa Electric company's Petition
for Modification of its Conservation Cost Recovery
Methodology, filed October 28, 1988, at 2.

In Order No. 20825, the PSC had disagreed with TECO's
characterization of FEECA as trying to reduce the difference
between marginal and average fuel costs:

We do not agree with TECo's interpretation of the second

FEECA goal. We believe a strict reading of this goal

requires TECO to reduce the nominal quantities of fuels

burned, not the price differential. However, whatever

the interpretation of FEECA, this issue has no relevance

to the relief requested here. Order No. 20825, at 3, 89

F.P.S.C. 3:17.

Mr. Kordecki had testified that FEECA only required utilities to
reduce the growth rate iIn energy consumption when it was cost
effective to do so. [T-129-30, 164-65) This iInterpretation is
inconsistent with the plain language of the statute and the pPscC's
previous interpretations of iIt. See discussion supra at 17-18.

Mr. Kordecki was asked some questions about TECO's actions
pursuant to Order No. 22176, issued November 14, 1989, entitled

Order On Conservation. [T-165]) 1n re: Implementation of Section

366,80-,85, Florida Statutes, Conservation Activities of Electric

and Natural Gas Utilities, 89 F.P.S.C. 11:253 (@9389). In that

order the PSC noted the strides that had been made 1In the
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residential sector and announced the agency®s intent to expand

NAarnmAarerad 1 arm Framdkliarsse drmdba ke aamamarmrad AT aem T e Teemdmand AT o md ma .

The conservation efforts of Florida®s electric and
natural gas utilities over the past decade have produced
significant savings of both dollars and natural resources
for the citizens of our state. We believe that further
savings can be realized if the state"s electric utilities
devise plans and programs which enhance the gains made
in the residential sector: substantially increase
conservation and efficiency efforts i the commercial and
industrial sectors: aggressively seek out cogeneration
and small dpower production Tacilities; and pursue
research, evelopment, and demonstration projects
designed to promote energy efficiency and conservation.
We therefore require that the Florida Utilities subject
to the provisions of the FEECA statute submit new and
revised plans and programs to meet these goals. Order
No. 22176, at 2, 89 F.P.S.C. 11:254,

Mr. Kordecki acknowledged that it was TEco's industrial customers
who took service pursuant to interruptible rate schedules, [T-167)
but TECO was not proposing any conservation for interruptibles
because, from TECO's perspective, it was not cost effective to do
so. (T-166-67) There is nothing in FEECA, however, that indicates
the legislative policy of conservation is to be encouraged only if

It Is cost effective to a particular class of customer.

B. ORDER NO. 22812 DOES NOT MEET STATUTORY OR CASE LAW STANDARDS
REQUIRING THE AGENCY TO EXPLICATE AND DEFEND INCIPIENT POLICY.

Order No. 22812 does not mention FERCA. even thonah Mr.
Kordecki addressed it directly In his prefiled testimony and was
cross-examined on his Interpretation. Mr. Kordecki was also cross-
examined with reference to PSC Orders Nos. 9974, 14550, and 22176.
At Mr. Howe's request, the Commission took official notice of those

orders. (T-234) They are not mentioned in Order No. 22812. During
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oral argument, Mr. Howe cited to Elorida Cities Water Co.  v_
Elorida Public Service Commission, 384 so.2d 1280 (Fla. 1980);

lorida Publi _ . i lent

Inc., 435 so.2d 892 (Fla. 1st DCA 1983); and st. Francis Hospital
v. Department of Health and Rehabilitative Services, 553 so.24 1351
(Fla. 1st DCA 1989), fTor the proposition that TECO had not provided
adequate grounds for the PSC to depart from i1ts nonrule policy. [T-
262-67) These cases are not mentioned in Order No. 22812.

Mr. Howe had argued that, although Mr. Xordecki had stated at
first that interruptible customers received no capacity deferral
benefits, he conceded on cross-examination that they did. [T-259-
60) The PSC relies only on the answers to direct examination,
citing to Mr. Kordecki's prefiled testimony and his summary before
cross-examination:

The record reflects that because service to
interruptible customers can be iInterrupted during peak
conditions, the utility does not build capacity for these
customers. Interruptible customers thus receive no
capacity deferral benefits. (T.129, 139) Order No.
22812, at 4-5. [R-184-85)

The PSC concedes Public Counsel is correct that conservation
freed up capacity and reduced the likelihood of interruption, but
concludes that it is not quantifiable and, therefore, not a basis
for charging interruptibles. Order No. 22812, at 5. (R-185) Even
if that were true, the admission completely defuses Mr. Xordecki's
argument and the commission's own conclusion that interruptibles
receive no benefits at all from conservation. The psSC makes NO

attempt to resolve the discrepancy with TECO's position that it is
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the complete absence of benefits that justifies excusing
interruptibles.

Mr. Howe had argued that TECO failed to recognize the deferral
Of a 1990 combustion turbine (CT) unit with its associated higher
fuel costs, which the PSC had identified in Order No. 20825. [T-
260) Order No. 22812 doesn't mention the issue or resolve iIt.

Mr. Howe had argued that the loss of fuel savings that Mr.
Kordecki i1dentified applied equally to firm customers. (T-260-61]
The PSC doesn"t attempt to explain why it is appropriate to exclude
interruptivles but not firm customers when conservation has Gf
TECO's argument is accepted at all) increased fuel costs for both.

TECO's petition and 1ts encouragement of energy usage, as well

as the discrimination against firm customers for participating in
conservation programs, is directly contrary to FEECA.; Section

8section 366.81, Florida Statutes (1989), provides, in
pertinent part: "The Legislature finds and declares that it 1is
critical to utilize the most efficient and cost-effective 2nergy
conservation systems in order to protect the health, prosperity and

general welfare of the state and its citizens. Reduction in, and
ontrol of, the growth rates of electric consumption and of

weather-sensitive peak demand are of particular importance. The
Legislature further Tfinds that the Florida Public Service
Commission is the appropriate agency to adopt goals and approve
plans related to the conservation of electric energy and natural
gas usage. The Legislature directs the commission to develop and
ado?t overall goals and authorizes the commission to require each
utility to develop plans and implement programs for iIncreasing
energy efficiency and conservationwithin 1ts service area, subject
to the approval of the commission. Since solutions to our energy
problems are complex, the Legislature intends that the use of solar
energy, renewable energy sources, highly efficient systems,
cogeneration, and load-control systems be encouraged. Accordingly,
In exercising 1ts jurisdiction, the commission shall not approve
any rate or rate structure which discriminates against any class
85 c_:gg;:omers on account of the use of such facilities, systems, or
Vi ——
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120.68(9), Florida Statutes (1989), states that a reviewing court
should modify agency action or remand the case if a correct
interpretation of statute mandates a result different from that
reached by the agency.

Section 120.68 (12) (c) states that the reviewing court shall
remand the case to the agency if i1t finds the agency®s exercise of
discretion to be inconsistent with an officially stated agency
policy or a prior agency practice, If deviation therefrom is not
explained by the agency. Case law has held that an agency"s
failure to explain disparate results based on similar facts
violates the APA as well as the equal protection guarantees of both
the Florida and United States Constitutions. gee st. Johns North
utility Corporationyv. Florida Public Service Commission, 549 so. 24
1066, 1069 (Fla. 1st DCA 1989); Amos v. Department of Health and
Rehabilitative Services, 444 so.2d4 43, 47 (Fla. 1st DCA 1983);
North Miami General Hospital, Inc. v. Department of Health and
Rehabilitative Services, 355 so.2d4 1272, 1278 (Fla. 1st DCA 1978).
Order No. 22812 is glaring iIn i1ts inadequacies in this regard.

Remand is mandatory.

III.

THE Ppsc's PRACTICE OF ALLOWING STAFF MEMBERS WHO

ADVOCATED AT HEARING TO FORMULATE THE FINAL

RECOMMENDATION ON WHICH THE PSC VOTES VIOLATES SECTION

120.66, FLORIDA STATUTES.

The PSC allows staff members engaged 1iIn prosecution or
advocacy in a case to make a Tfinal recommendation on its
disposition. This is true of members of the technical staff and
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attorneys. Only employees who actually testify in a particular
proceeding are excluded, and then only for that case.

Technical staff members identify iIssues before hearing and
take positions on other parties” issues. They assist in drafting
interrogatories, and help draft questions for use at depositions
and hearings. Staff attorneys conduct discovery, sponsor witnesses
and cross-examine witnesses for other parties.

After hearings conclude, the other parties fTile briefs or
proposed findings of fact and conclusions of law. Technical staff
members and attorneys active in the case then file a joint
recommendation which the PSC votes on at an agenda conference.

This procedure violates Section 120.66, Florida Statutes
(1989). Section 120.66 (1)(a) prohibits agency employees engaged
in prosecution or advocacy in connection with the matter under
consideration or a factually related matter from communicating with
the agency head after hearings ad.”

In the cost recovery proceedings, the PSC makes a bench
decision, and briefs are usually not submitted. Staff makes an

oral recommendation at the end of the hearing. As a matter of

"Section 120.66 is written in terms applicable most directly
to proceedings heard Tirst by a hearing officer and then submitted

to the agency head for review._Thus, prosecutorial staff may not
engage in ex parte communications with the agency head after he
has received the recommended order. Since the psc usually sits as
the trier of fact, Section 120.66 would apply at the point at which
the PSC is preparing to make its final decision on the record.
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practice, other parties do not participate In the discussion
between Commissioners and staff.'?

At the conservation hearings, Commissioners turnedto Mr. Dean
and Ms. Rule for recommendations. [(T-271-75] Nelther were advisory
staff as that term is used in Section 120.66. Ms. Rule cross-
examined Mr. Kordecki, attempting to solicit responses to support
staff"s view of TECO's position before the PSC. [T-1638-70] Mr.
Dean may have assisted Ms. Rule in drafting questions for Mr.
Kordecki. Mr. Dean had initialed the staff recommendation to
approve Teco's TFTirst petition. Mr. Dean had previously opposed
Public Counsel®s motion for reconsideration of Order No. 20825 in
a joint recommendation to the Commission. Neither Ms. Rule nor Mr.
Dean were in a position to make an impartial recommendation based
strictly on the evidence and argument presented at hearing. Mr.
Dean, in fact, went well outside the record in his recommendation.

Earlier in the proceedings, Commissioners had turned to
another attorney, Ms. Brownless, for a recommendation whether to
grant Public Counsel's motion to dismiss TECO's petition. Ms.
Brownless had previously opposed Public Counsel®s motion for
reconsideration of Order No. 20825. She had not prosecuted or
advocated i1n a hearing, but her position that Public Counsel was
not entitled to a clear point of entry was open opposition to
Public Counsel's position that carried through to the motion to

dismiss.

In this regard, Mr. Howe's objection to Mr. Dean's
presentation may be considered an unusual occurrence. (T-272-73)
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The apparent intent of Section 120.66 is for an agency to
bifurcate its staff between advocacy and advisory functions. Staff
members actively engaged in development of a record are iIn no
position to recommend how the agency head should evaluate that
record.

In this case, it is difficult to understand why Commissioners
asked staff for a recommendation at all. The Commissioners were
voting right after hearing testimony from the only witness.
Section 120.57 (1)(b)8 required that the decision be based
exclusively on the evidence of record. This was not a case in
which Commissioners needed technical assistance to understand a
voluminous record compiled at an earlier time. From the record of
the proceedings, it cannot be discerned whether the PSC voted as
it did because it believed TECO had proven its case on the record
or because it did not disagree with i1ts staff recommendation which
both went outside the record and failed to address everything

within It

CONCLUSION
The PSC approvec TECO's TFirst petition to modify the manner
in which 11t recovered the costs of Its conservation programs
without a hearing. The PSC took the position in i1ts Order No.
21448 and in brief and argument before the Court that evidentiary
support for i1ts action was not required. The PSC allowed TECO to
extend its recovery methodology for an additional year based on the

impetus of that earlier decision and not on the quality of TEcO's
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evidence. Order No. 22812 lacks the factual and Ilegal
underpinnings necessary to permit the PSC to depart from the policy
decision first reached in 1981 and followed consistently until
1989. The Court should remand Order No. 22812 to the PSC with
directions that it deny TECO's request to extend the modification
of 1ts conservation cost recovery methodology for an additional
year. The PSC should be directed to order TECO to refund, with
interest, all monies collected from firm customers above what TECO
would have been allowed to charge if an equal per-kilowatt-hour

cost recovery factor had been set for both firm and interruptible

customers.

Respectfully submitted,
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