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STATEME N T  OF THE CASE A ND FAC T S  

T h e  d i s t r i c t  c o u r t  of a p p e a l  s t a t e d  t h e  f a c t s  as f o l l o w s :  

On November 1 0 ,  1986,  t h e  d e f e n d a n t  p l e d  n o l o  
c o n t e n d e r e  t o  a t t empted  a r s o n  and was p l a c e d  
on two y e a r s  community c o n t r o l .  Two days  
l a t e r ,  h e  s igned  a waiver  of r i g h t s  and motion 
t o  modify community c o n t r o l .  The  waiver  form 
adv i sed  h im t h a t  he had t h e  r i g h t  t o  c o u n s e l  
and t o  a h e a r i n g  b e f o r e  t h e  c o u r t .  I n  s i g n i n g  
t h e  form, t h e  d e f e n d a n t  waived these r i g h t s  
and r e q u e s t e d  t h a t  h i s  community c o n t r o l  b e  
modi f ied  t o  add a c o n d i t i o n  t o  r e q u i r e  h i m  t o  
e n t e r  and comple t e  a program a t  t h e  Lakeland 
P r o b a t i o n  and R e s t i t u t i o n  C e n t e r .  L a t e r  t h a t  
day ,  t h e  t r i a l  judge  e n t e r e d  an o r d e r  of 
m o d i f i c a t i o n  adding  t h e  r e q u e s t e d  c o n d i t i o n .  
On March 26, 1987,  t h e  d e f e n d a n t  was found i n  
v i o l a t i o n  of t h e  a d d i t i o n a l  c o n d i t i o n .  The 
c o u r t  revoked h i s  community c o n t r o l  and sen-  
tenced  h im t o  t h ree  y e a r s  i n  p r i s o n .  

W k  V .  St-, 1 5  F.L.W. D1072, D1072 ( F l a .  2d DCA A p r i l  18 ,  

1 9 9 0 ) .  The  d i s t r i c t  c o u r t  found t h a t  t h i s  m o d i f i c a t i o n  t o  t h e  

p e t i t i o n e r ' s  community c o n t r o l  was l e g a l l y  imposed. The c o u r t  

d i s a g r e e d  w i t h  Bolcombe V .  S t a t g ,  553 So.2d 1337 ( F l a .  1st DCA 

1989) I w h i c h  he ld  o t h e r w i s e .  
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SUMMARY OF T H E  ARGUMENT 

T h e  resu l t  i n  t h i s  case e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  

polcQmbe V. S t a k ,  553 So.2d 1337 ( F l a .  1st DCA 1989)  , w h i c h  he ld  

t h a t  a m o d i f i c a t i o n  of p r o b a t i o n  is  i l l e g a l  u n l e s s  i t  o c c u r s  i n  

open c o u r t  p u r s u a n t  t o  s t a t u t o r y  p rocedures .  
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ARGUMENT 

ISSUE 

THIS CASE EXPRESSLY AND DIRECTLY 

553 S0.2D 1337 (FLA. 1ST DCA 1989). 
CONFLICTS WITH VOLCO MBE V. STATE I 

The f a c t s  of t h e  p r e s e n t  case and H u m b e  v.  S t a t e ,  553 So.2d 

1337 (F la .  1st DCA 1989) are i n d i s t i n g u i s h a b l e .  I n  b o t h  cases, t h e  

d e f e n d a n t  waived h i s  r i g h t  t o  have a h e a r i n g  on t h e  m o d i f i c a t i o n  of 

h i s  p r o b a t i o n  o r  community c o n t r o l .  I n  b o t h  cases, t h e  d e f e n d a n t  

agreed  t o  g o  t o  a p r o b a t i o n  and r e s t i t u t i o n  c e n t e r .  I n  b o t h  cases, 

t h e  d e f e n d a n t  was u n a b l e  t o  comply w i t h  t h e  r e q u i r e m e n t s  of t h e  

c e n t e r .  I n  b o t h  cases, t h e  p r o b a t i o n  o r  community c o n t r o l  was 

revoked and t h e  d e f e n d a n t  s e n t  t o  p r i s o n .  

The  HoJc- c o u r t  found t h a t  t h i s  p r o c e d u r e  was i l l e g a l  

because  a t r i a l  c o u r t  c a n n o t  modify p r o b a t i o n  a b s e n t  some p roof  o r  

admiss ion  i n  open c o u r t  of a v i o l a t i o n  of p r o b a t i o n ,  even i f  t h e  

p r o b a t i o n e r  h a s  waived h i s  r i g h t s .  553 So.2d a t  440 The second 

d i s t r i c t ,  however, e x p r e s s l y  d i s a g r e e d  w i t h  Holc-. €lark V. 

S t a t e  1 5  F.L.W. D1072, D1072 (F la .  2d DCA A p r i l  18, 1990). The 

second d i s t r i c t  found t h a t  no such  h e a r i n g  was n e c e s s a r y ,  i f  t h e  

p r o b a t i o n e r  h a s  execu ted  an ou t -o f -cour t  waiver  of h i s  r i g h t s .  

Holcombe and i t s  companion, Ford V. S t a t e  553 S0.2d 1 3 4 0  

(F la .  1st DCA 1989) c e r t i f i e d  t h a t  t h i s  was a q u e s t i o n  of g r e a t  

p u b l i c  impor tance ,  because  some p r o b a t i o n  o f f i c e r s  were a p p a r e n t l y  

making a p r a c t i c e  of modifying p r o b a t i o n  by o b t a i n i n g  ou t -o f -cour t  

wa ive r s .  The  a t t o r n e y  g e n e r a l ,  however, d i d  n o t  a p p e a l  Ho luu&s  
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and F o r d .  N o w ,  f u r t h e r  e v i d e n c e  comes from t h e  second  d i s t r i c t  

t h a t  t h i s  pract ice  is becoming w i d e s p r e a d .  A c c o r d i n g l y ,  t h i s  c o u r t  

s h o u l d  accept t h i s  case f o r  f u r t h e r  r e v i e w ,  b e c a u s e  t h e  i s s u e  

r a i s e d  h a s  s u b s t a n t i a l  impact on t h e  p r o c e d u r e s  used  t o  r e g u l a t e  

t h e  c o n d u c t  of p r o b a t i o n e r s  i n  t h i s  s t a t e .  
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CONCLUSION 

P e t i t i o n e r  asks  t h i s  c o u r t  t o  accept t h i s  case f o r  

f u r t h e r  review. 
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