
' F  
slD J. WHITE 

4" 
FEB 20 1991 

IN THE SUPREME COLJRT OF F L O R I D A  

THE F L O R I D A  BAR,  

C o m p l a i n a n r  , 

v CASE NUMBER 76,023 

ALBERT C. SIMMONS, 

Respondent  

RESPONDENT'S REPLY B R I E F  
~ 

JOHN A .  WEISS 
A t t o r n e y  NumDer  0185229 
P .  0 .  Box 1167 
T a l i a n a s s e e ,  FL 32302 
( SO4 1 681-9010 
C O U ~ S E L  FOR RESPONDEKT 

Y .  



TABLE O F  CONTENTS 

TABLE O F  C I T A T I O N S  ................................. i i  

ARG~MENT,  . ......................................... 1 

THE REFEREE ERRONEOUSLY REJECTED TiHE RECOPI- 
MENDATION O F  ThE FLORIDA BAR THAT RESPONDENT 
BE SUSPENDED FOR 9 2  DAYS, IGNORED APPLICABLE 
CASE L A W ,  MISCONSTRUED THE FACTS, AND GAVE 
L I T T L E  OR NO CONSIDERATION TO THE SUBSTANTIAL 
M I T I G A T I O N  I h  ThE RECORD I N  h I S  RECOMMEhDATION 
THAT RESPONDENT BE SUSPENDED FOR ONE YEAR. 

CONCLUSION ......................................... 10 

C E R T I F I C A T E  OF SERVICE ............................. 1 1. 



-_ TABLE !IF C I T A T I O N S  

Cases Cit;ea 

in t n e  iYIatter o f  Rive,r_s, 
332 S E  2d 331 (SC 1984) ...................... 

Page Number 

I ;n t h e  Eaceer of '.:wo AnonyYmous Members 
Gf The Souicn Caroiina Bar, 

291 SE 20 450 (SC 1982) ...................... 

- *  
I ne Floriak Bar v F i s c h e r . * ,  

549 So.2d 1368 ( F i a .  1989). . . . . . . . . . . . . . . . . . .  

--_.I__. T n e  Florida Bar v I n g i i i - ,  
471 So.2d 38 (IS8S> .......................... 

T h e  F l ~ i - i a a  Bar v J a c k s o n ,  
490 so.%d 9% (Fia. 1986j .................... 

- I  - i  

I n e  :,ioriaa 9ar v !<ickLiLeY-, 
559 S O " 2 O  1123 ( F l a .  1990: . . . . . . . . . . . . . . . . . . .  

f h e  F l o r i d a  Bar v M c C m ,  
341 So.2d 7 3 0  (Fla. 1878)". . . . . . . . . . . . . . . . . . .  

- ,  ine F:lornGa Bal- v ?ai-YiLLLg7 
233 So.2a 130 (Fia. 1979) .................... 

- 1  i ne  F l o r i d a  Bar v Peter-SOL, 
418 So.2d 246 (Fla. 1982)"" . . . . . . . . . . . . . . . . . .  

The F l o r i d a  Bar v Pincus-, 
300 So.20  16 \ '  1974> ..................... 

The Fioricra Bar ~ E o a a ,  
569 S O .  2d 750 ( F l a .  1990) . . . . . . . . . . . . . . . . . . .  

The Fiorida.-r v Ryder ,  
540 50.20  121 (Fla. 1S89) .................... 

The Florida Bar v Scott, 
566 ~ 0 . 2 d  765 (Fia. 1990> .................... 

5 

6 

7 

6 

2 

7 

8 

2 

9 

6 

9 

7 

8 

2 

ii 



A R G U M EN 7'- 

THE REFEREE ERRONEOUSLY REJECTED THE RECOM- 
MENDATION O F  THE FLORIDA BAR THAT RESPONDENT 
BE SUSPENDED FOR 91 DAYS, IGNORED APPLICABLE 
CASE LAW? MISCONSTRUE0 THE FACTS, AND GAVE 
LITTLE OR NO CONSIDERATION 7'0 THE SUBSTANTIAL 
MITlGATIOiu I i V  TI-iE RECORD IN HIS RECOMMENUATICN 
TIHAT RESPONDENT BE SUSPENDED FOR ONE YEAR. 

T n e  issue in L n i s  appeai i s  not whetner Responaent  as 

guil-cy of misconauct. He has aamitted h i s  guilt and acknowleages 

wrongaoing. Simpiy stated, the controversy is over tne 

discipline that Respondent should receive for ari act thaz 

occurrea almost spontaneousiy, on a single day, ana which 

constitutes the oniy Dlemisn on Respondent's 22 year superlative 

recora as a lawyer. 

Respondent submits that the Referee improperly re,jected the 

plea arrangements reached between t h e  parties beiow, i - e . ,  a 91 
0 

clay suspension witn proof of renabilltation before reinstatement. 

Tne Floriaa Bar properiy states in its brief that tne 

Referee's ini-ciai roXe in discipiinary proceedings is to 

aeternkne tne weignt and the sufficiency of the evidence and to 

maice finaings of fact. Tnose findings wiii ~e upnela unless 

cieariy erroneous or LacKing in evidentiary support. The F i o r i a a  

Bar v Scott, 566 So.& 765 (Fla. 1 9 9 0 ) .  

Tne conciusions, nowever, that the Referee draws from the 

evidence b e f o r e  nim and t n e  discipline recommended by a referee 

as a resuLc o f  cnose conclusions, are subject to mucn Droaaer 

review by this Court. Tne Florida Bar v McCain, 361 So.2d 7 0 0 ,  



708 (FLa- 1978); Tne Fioriaa Bar v Inglis, 471 So.2d 38, 40 (Fia. 

0 1985) .  Ir. is those conciusions anu the resuiting recommenaed 

discipline that Respondent asks this Court to reject. 

The Referee has turned a reputable iawyer's one-time lapse 

of judgment into a wholesale conspiracy to thwart the 

administration of justice and the jury trial system in Florida. 

He has gone far beyond the evidence before him, which was 

uncontestea and which required no eviaentiary findings Deyond the 

stipulated facts, to draw conciusions unwarranted by those facts 

and to impose a compieteiy unwarranted sanction. For exampie, 

the Referee transformed Respondent's statement that 

you can tell tnem that you !.inow who I am. 
But we ain't Kin, ain"c ever made iove or 
notnrng L i k e  that. E x .  1 

into the conclusions on pages two and five o f  his Report of 

Referee that the Respondent 

engagea in a discussion about what she ( M s .  
Barnes) shouid ana snouid not say if 
questioned ~y the State during voir d i r e .  RR 
2. 

Tnen to engage in a conversation o f  what to 
say ana wnat not to say if you were w i n g  
questionea auring voir dire,.--- 

While it is clear that Respondent shouia not have callea a 

prospecLive member o f  the venire, a review o f  the transcript 

indicates a iight-heartea conversation Detween two good friends. 

The irony of the situation is that had Respondent not telephonea 

M s .  Barnes, she might have appeared as a prospective juror 

anyway. 
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On page f o u r  of its b r i e f ,  T h e  F l o r i d a  Bar r e l i e s  o n  t n e  

rl) Referee’s o p i n i o n  c h a t  R e s p o n d e n t  was t r y i n g  t o  p r e j u d i c e  t h e  

j u r y  a s  a f i n d i n g  of f a c t .  R e s p o n d e n t  s u b m i t s  t h a t  s u c h  a 

s u b j e c t i v e  o p i n i o n  is a c o n c l u s i o n  a n d  is s u b j e c t  t o  g rea te r  

r e v i e w  by t h i s  C o u r t .  More i m p o r t a n t l y ,  h o w e v e r ,  is t h e  f a c t  

t h a t  c a l i i n g  a p r o s p e c t i v e  j u r o r  a n d  a s k i n g  h e r  n o t  t o  t r y  t o  g e t  

o f f  t h e  panei s h o u l d  n o t  b e  c o n s i d e r e d  a n  a t tempt  t o  “ p r e j u d i c e ”  

t h e  j u r y .  Yes, R e s p o n d e n t  was t r y i n g  t o  i n s u r e  t n a t  a f r i e n d l y  

face woula b e  i n  t n e  p a n e l .  T h a t ,  nowever ,  is a L o n g  way from a n  

a t tempt  t o  p r e j u d i c e  a j u r y  a n d  t o  l a u n c h  a w h o l e s a l e  a t t a c k  o n  

t h e  i n t e g r i t y  of t h e  j u d i c i a l  s y s t e m .  

As R e s p o n d e n t  d i s c u s s e d  in h i s  i n i t i a l  b r i e f ,  R e s p o n d e n t  

knew f i l l1  weil t n a t  l oca i  a s s i s t a n t  s t a t e  a t t o r n e y  J o s e p h  E .  

S m i t n  w o u l a  ~e a s s i s t i n g  t n e  p r o s e c u t o r  i n  s e l e c t i n g  t h e  j u r y  f o r  

a t h e  A d k i n s ’  t r i a i  E x .  2 ,  p .3 .  T h a t  f a c t o r ,  c o u p l e d  w i t h  t h e  

u s u a i  v o i r  a i r e  i n q u i r i n g  i n t o  t h e  p r o s p e c t i v e  j u r o r ’ s  

r e i a t i o n s h i p  w i t n  t h e  lawyers i n v o l v e d  made it extremely u n l i k e l y  

t n a t  PIS. B a r n e s  r e L a t i o n s n i p  w i t h  R e s p o n a e n t  w o u l d  be a s e c r e t .  

R e s p o n d e n - ,  apprec ia ted  t n a t  f a c t .  H e  was n o t  t r y i n g  t o  c o v e r  u p  

n i s  r e l a c i o n s n i p  w i t h  M s .  B a r n e s  w h e n  n e  c a l l e d  h e r .  H e  was 

merely t r y i n g  t o  i n s u r e  t h a t  s h e  n o t  seek a f l i m s y  e x c u s e  t o  t r y  

t o  g e t  o f f  t h e  p a n e l .  

T h e  p u r p o s e  of R e s p o n d e n t ’ s  c a l l  t o  M s .  B a r n e s  is s e t  f o r t h  

DY t h e  f o l l o w i n g  s t a t e m e n t :  

weil 1 a i n ’ t  g o i n g  t o  t e l l  y o u  w h a t ’ s  g o i n g  
o n ,  I j u s t  w a n t  y o u  . . .  I j u s t  d o n ’ t  w a n t  you 
P;;O c a i l  u p  t h e r e  a n d  g e t  o f f  t h a t  damn j u r y .  

-3- 



T h e  Referee t o t a l l y  i g n o r e a  t h e  l i g h t - h e a r t e d  n a t u r e  of t h e  

0 t e l e p h o n e  c o n v e r s a t i o n ,  t h e  f a c t  t h a t  R e s p o n d e n t  a b s o l u t e l y  

r e f u s e d  t o  d i s c u s s  t h e  a e t a i l s  of t h e  case w i t h  Ms. B a r n e s  ( " I  

a i n ' t  g o i n g  t o  t e l i  y o u  n o t h i n g  a b o u t  i t )  a n d  t h a t  h e  t o l d  h e r  t o  

t e i i  t h e  t r u t h .  

The Referee piaces  g r e a t  store, e r r o n e o u s l y ,  o n  R e s p o n d e n t ' s  

r e s p o n s e  t o  M s .  B a r n e s '  q u e s t i o n  t n a t  h e  was d e f e n s e  c o u n s e l ,  

d h a t  o t h e r  r o i e  c o u i d  h e  h a v e  i n  a c r i m i n a i  t r i a l ?  E v e n  h a d  

R e s p o n d e n t  n o t  t o l d  M s .  B a i - n e s  t h a t  h e  was d e f e n s e  c o u n s e i ,  it 

a o u i d  h a v e  D e e r ;  e v i d e n t  t o  h e r  w i t h i n  r n o m e n t s  a f t e r  a p p e a r i n g  on 

t h e  s t a n d  t h a t  h e  was n o t  t n e  p r o s e c u t o r .  

Even more s i g n i f i c a n t  is t n e  Referee's t o t a l  d i s r e g a r d  of 

t h e  f a c t  t h a t  R e s p o n a e n t  h a d  s c h e d u i e a  a h e a r i n g  O D  b e h a l f  of MS. 

B a r n e s '  n u s b a n a  ( R e s p o n a e n t  Is c l i e n t  i n  a domest;ic matter 1 be fo re  

- i n e  v e r y  same j u a g e  t n a t  K a s  p r e s i d i n g  over  t h e  A a r t i n  t r i a i ,  0 
p r i o r  to t h e  d a t e  or; w h i c h  t h e  t r i a l  was t o  be h e l d .  B e c a u s e  

t h a t  matte:- i n v o l v e d  c u s t o a y ,  a .nd b e c a u s e  t h e  home l i f e  o f  Mr-. 

B a r n e s  was c r u c i a l  t o  t h e  case a t  i s s u e ,  it was R e s p Q n d e n t ' s  

i n t e n t i o n  LO p r e s e n t  M S .  A d k i n s  a t  t n a t  h e a r i n g .  

If R e s p o n d e n t  were t r y i n g  t o  e n g a g e  i n  s u b t e r f u g e ,  he n e v e r  

w o u l d  h a v e  s c h e d u i e d  a n e a r i n g  i n v o i v i n g  t h e  B a r n e s '  c u s t o d y  

matter before t h e  trial j u d g e  prior t o  t h e  A d l t i n s  t r i a l .  

T h e  f a c t s  of t h i s  case a re  n o t  c o n s i s t e n t  w i t h  t h e  

c h a r a c t e r i z a t i o n  t h a t  t h e  Referee l e n d s  t o  i t .  T h i s  was a 

mistake by a r e s p o n s i D i e ,  r e p u t a b l e  lawyer o f  22 yea r s  good 

stanair19 I w h i l e  it w a r r a n t s  d i s c i p l i n e ,  i t  d o e s  n o t  w a r r a n t  

-4.- 0 



aestroying a legal career. 
.." I 0 :ne Fiorlda B a r  argues on page eignt of its Brief as support 

for- the Referee's recommendation that Respondent's obtaining the 

venire list, coupled with his contacting Ms. Barnes, "leads to 

the implication" that Responaent obtained the venire list in the 

first place " f o r  the furtherance of his own self-interests". In a 

literai analysis, the Referee seems to be saying tnat 

Respondent's nereiy obtaining t h e  venire was inproper - That is 

ridiculous - 
Ail good criminal defense lawyers obtain venire lists prior 

to trial. Rule 3.281 of the Rules o f  Criminal Procedure 

specifically ailows it I A defense a?to:-ney ~ o z l d  be remiss if he 

a i d  not a0 so. 

'The purpose of obiaining a venire list in advance is not to 

furtner the lawyors self-interest. It is to further the interest 

of the lawyer& client. The venire must be examined in advance to 

determine individuals with prejudices, or biases, towards the 

defendant. In the case at Bar ,  Respondent noted a goad frienc 

and the wife a client on the venire. He should have done nothing 

about tnat and let her appear Defore  the courx on tne day o f  

trial and let the state ferret out her relationship. Had 

Respondent aone this, ana assuming that she had been picked f o r  

tne jury, Cwnich the Referee assumed would happen throughout his 

report) Ms. Ba:-nes  wouid nave been on the jury without any 

impropriety on Respondent's part I 

0 



R e s p o n a e n t ,  however ,  i m p r o p e r l y  c o n t a c t e d  M s .  Barnes ra ther  

t n a n  r e m a i n i n g  s i l e n t .  For t h a t  iapse of judgmen t ,  w h i c n  

o c c u r r e d  on one d a y ,  h e  d e s e r v e s  t o  ~e d i s c i p i i n e d .  A 91 day  

s u s p e n s i o n ,  coupled w i t h  p roo f  o f  r e h a b i l i t a t i o n ,  will a d e q u a t e i y  

par i i sh  h i m  f o r  h i s  t r a n s g r e s s i o n s .  

* 

T h e  Florida Bar a r g u e s  t h a t  R e s p o n d e n t ’ s  c o n d u c t  is mare 

e g r e g i o u s  t h a n  t h a t  f ound  by tne lawyers i n  T h e  F l o r i d a  Bar vA 

p e t e r s o n ,  418 50 .20  246 ( F L a .  1 9 8 2 ) ,  a pusiic r e p r i m a n d  f o r  

hav ing  l u n c h  w i t h  j u r o r s ;  I n  t h e  Matter o f  R i v e r s ,  332 SE 2d 331 

( S C  l 9 8 4 ) ,  p u b l i c  r e p r i m a n d  f o r  q u e s t i o n i n g  v e n i r e  members; Tn 

t n e  M a t t c . + o f  T w o  Anonymous Nembers o f  t h e  S o u t h  C a r o l i n a  B a r ,  

298 SE 26 450 ( S C  1 9 8 2 ) ,  p r i v a t e  r e p r i m a n d s  f o r  con tac t ing  f a m i l y  

inembers o f  p r o s p e c t i v e  j u r o r s .  Respondent  ag rees .  T h a t  is why 

Respondent  a g r e e d  o r i g i n a l l y ,  and  now a r g u e s  t h e  p r o p r i e t y  o f ,  8 

91 day s u s p e n s i o n .  
a 

Responaen t  d i s a g r e e s  w i t h  t h e  B a r ’ s  c h a r a c t e r i z a t i o n  o f  his 

c o n d u c t  a s  b e i n g  more s e r i o u s  t h a n  t h e  c o u r s e  o f  c o n d u c t ,  

i n v o l v i n g  a e i i b e r a t e  Lies t o  t h e  C o u r t ,  engaged  i n  by t h e  a c c u s e d  

Lawyer i n  i n e  F l o r i d a  Bar v F i s c n e r ,  549 S0.2.a 1368 ( F i a .  1989). 

M r .  Fiscner was suspended  f o r  91 d a y s  f o r  h a v i n g  h i s  secretary 

c a i i  u p  a p o l i c e  o f f i c e r ,  i m p e r s o n a t e  a cierk o f  c o u r t ,  a n t i  

f a l s e i y  tell t h a t  o f f i c e r  t h a t  h e  neea n o t  appear a t  a h e a r i n g  QT: 

r e s p o n d e n t ’ s  owri t r a f f i c  v i o i a t i o n  I 3r I :. ~ s c h e r  t h e n  a t t e n d e d  

t h e  h e a r i n g ,  and  a i i o w e d  t h e  c o u r t  t o  d i s m i s s  t h e  t r a f f i c  

v i o i a t i o n  b e c a u s e  ~ n e  p o l i c e  o f f i ce ,  d i d  n o t  appear .  

....I 

- .  
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Mr. Fischer instructed an innocent party C h i s  secretary) to 

0 i l e  to a poiice officer and then compounded the offense by 

allowing a judge to dismiss M r .  Fischer’s speeding ticket f o r  the 

officer’s failure to appear. Mr. Fischer’s actions were f o r  his 

persona!. benefit. He had everything to gain. Yet, he received 

but a 91 day suspension. 

.. 

Respondent’s actions were not for his personal gain. And, 

it was not a course of conduct. He engaged in a single instance 

of misconauct. 

The Referee’s disregard for precedent and this Court’s prior 

decisions was made evident by his remarks concerning The Florida 

Bar v Jackson, 490 So.2d 935 ( Z i a .  1986). The referee in the 

case at B a r  tnought that Mr” Jacicson’s three month suspension f o r  

attempting to sell testimony was too light. Therefore, he 

aisregarded that case in evaluating the sanction to be imposed on 

Respondent. Whether Jackson got off “too light” is no ionger 

subject to debate. In Jackson, t h i s  Court saw f i t  to suspend a 

Lawyer f o r  90 days, f o r ,  on three separate occasions, trying to 

seli the testirnony o f  his client to a New Y’ork Lawyer for 

$50 ,000 - 0 0 .  Cieariy Mr . Jackson’s misconduct was far worse than 

the Respondent’s at B a r .  Yet, t h e  Referee would nave Respondent 

suspended four tines longer than Mr . Jackson. 

a 

A s  was true in Fischer and Jackson, the inisconduct engaged 

in by the accused lawyers in The Florida Bar v Coiclough, 561 

So.Zi0 1147 (Fla. 1990) and The Florida Bar v Rood, 569 So.2td 75C 

(Fla. 1990; involved lawyers who repeatedly lied in judicial 

I .7- 



. .. p r o c e e a i n g s .  M r .  C o l c l o u g h  d e i i b e r a t e l y  i r e d  d u r i n g  a h e a r i n g  t o  

0 a juage  and  to a d v e r s e  c o u n s e l .  T h e  p u r p o s e  o f  h i s  

m i s r e p r e s e n t a t i o n s  was to o b t - "  = A T :  a n  a d d i t i o n a l  $4,600 -00  judgmenr: 

f o r  c o s t s .  1 0  compound nis Lies, Mr, c o i c i o u g h  even  s u b m i t t e d  a 

f a l s e  judgment  to t h e  c o u r t .  

I 

Mr Rood engaged  i n  d e c e p t i o n  on numerous o c c a s i o n s .  Fie 

gave f a i s e  answers t o  i n t e r r o g a t o r i e s  i n  two s e p a r a t e  c a s e s ,  

removed damaging e v i d e n c e  f rom f i l e s  and  he t r i e c  t o  m i s l e a d  a 

witness A f t e r  c o n s i d e r i n g  s u b s t a n t i a i  m i t i g a t i o n  , Mr Rood was 

suspended  For  o n e  year .  

For  l y i n g  LO a j u d g e  ana Later s u b m i t t i n g  a false judZjment 

t o  t h a t  j u d g e ,  E Y .  Coic lougn  r e c e i v e d  a s i x  month s u s p e n s i o n .  

For i y i n g  o n  i n t e r : - o g a t o : - i a s ,  t a m p e r i n g  w i t h  fiies ana t r y i n g  t o  

s u b v e r t  t h e  t e s t i m o n y  of a w i t n e s s ,  MI-. Rood r e c e i v e d  a one year  

s u s p e n s i o n  Both o f  t h o s e  l a w y e r s  i i e d  on more t h a n  one  0 
occasion, o v e r  a long  p e r i o d  o f  t i m e ,  i n  a d e l i b e r a t e  a t t e m p t  ea 

s u b v e r t  t h e  j u d i c i a l  p r o c e d u r e .  B y  way o f  c o n t r a s t ,  Respondent  

engaged  in a s i n g l e  act of misconduc t  w h i c h  may have h a d  n o  

effect on j u d i c i a l  p r o c e e d i n g s  w h a t s o e v e r ,  ( i n  f a c t ,  t h e  t r i a r  at 

w h i c h  M s .  Barnes was t o  appear on t h e  v e n i r e  was c a n c e l e d ) .  Y e t ,  

d e s p i t e  c o m p e l i i n g  m i t i g a t i o n ,  t h e  Referee would have Respondent  

receive ehe same d i s c i p l i n e  a s  Mr. Rood and  twice as h a r s h  a 

d i s c i p l i n e  as Y r .  C o i c l o u g h .  
- 2  i n e  b a r ' s  references t o  T h e  F l o r i d a  Bar v K ick l i t e r ,  559 

So.2d 1123 ( F L a .  1590), i n  w h i c h  a Lawyer was d i s b a r r e d  f o r  

f o r g i n g  t h e  s i g n a t u r e  of a c l i e n t  and  T h e  F l o r i d a  Bar v Ryder ,  

-8- 



540 So.2a 121 ( F i a .  i988), in which a Lawyer  w d i s b a r r e d  for 

0 ~ e i n g  c o n v i c t e a  o f  n u m e r o u s  c o u n t s  o f  p e r j u r y ,  are  t o t a l l y  

inappiica~ie t o  tne case a t  Ba:-. ~ o t n  of t h o s e  i s w y e r s ,  Gncier 

o a t h ,  e n g a g e d  i n  a l o n g - s t a n d i n g  course o f  c o n d u c t .  Respondent- ,  

~ i e a  to r,o one, e n g a g e a  in a singie act o f  m i s c o n d u c t ,  ana tola 

nis f r - i enc  t o  t e i l  'cne ~ T L ' C ~ .  

R e s p o n d e n t  SLLDLLS t n a t  t h e  a i s c i p i i n e  r ecommendea  by  t n e  

Referee is improper ~ecause it:  

f o c u s e s  upon r e t r i b u t i o n  r a t h e r  t b a n  ~ , h e  goaX 
of e f f e c t i v e  d i s c i p l i n e  w h i c h  is p r i m a r i l y  t o  
p r o t e c t  t h e  P u D i i c  from i n c o m p e t e n t  anci 
u n e t h i c a l  p r a c t i t i o n e r s  a n d  o n l y  s e c o n d a r i l y  
t o  p u n i s h  t h e  offender a n d  t o  a c t  a s  a 
d e t e r r e n t  t o  o t h e r s .  T h e  F l o r i d a  Bar v 
P i n c u s ,  300 So.2d 16 ,  18 (Fla. 1974). 

I_ , i n e  o n e  year s u s p e n s i o n  recommended by the Referee is 

c o m p l e t e l y  i n c o n s i s t e n t  w s t h  t h e  a D o v e - q u o t e d  l a n g u a g e  f r o m  

Pincas-. Ir; k o t a i i y  ignores t h e  first two p u r p o s e s  o f  d i s c i p i i n e  0 

tne p u b l i c  from u n e t h i c a l  c o n d u c t ,  a n d  a t  t h e  same time one  eha'c. 

a n y  ~iemisnes is p r o o f  o f  e n a t .  A one year s u s p e n s i o n  is 

c e r t a i n l y  no'L f a i r  L O  tne Responaent sn t h a t  i t  wili, for ali 

f o r  a Lawyer 5% years olc l a s t  October,  coupled ~ i t h  the tine 



tnat reinscatemenc proceedings will taKe, and then added to the 

Lime t h a t  reDuilding a practice from scratcn wiLi t a k e ,  will 

destroy this lawyer’s career. It simply is not necessary. 

c?1 511 day suspension, with proof of rehabiiitation Defore  

reinstatement, will be a stern sanction. tne proof of 

renabiiitation aspect wiii guarantee the public’s protection 

Decause the lawyer must prove to the referee that he is 

rehabilitated b e f o r e  he will be able to practice again. 

- 5  

CONCLUSION 

The Jtgckson, Coiclough and Rood cases cited above all 

involved repeated instances o f  lawyers lying in an attempt to 

enhance t h e  amount of money (and probably t h e i r  f e e s )  that . t h e i r  

clients could obtain. They received a th ree  month suspension 

(withour; proof o f  rehabilitation), a six month suspension and a 

one year suspension respectively I Respondent’s misconduct, 

occurring on one occasion, f o r  no personal gain whatsoever, and 

in wnich he specifically ‘cold an individual not to lie, does not 

warrant a suspension more severe than that given to Messrs. 

Jackson and Coiclough and equal to that given to Mr. Rood. tiis 

misconduct is no more reprehensible than that involved in the 

Fischer case, in whicn a 91 day suspension was imposed. He 

should receive t h e  same discipiine tnat Mr. Fischer received. 

0 



Responaent a s ~ s  this Court to r e j ec t  the Referee’s 

e recommended discipline ana to substitute as discipline a 91 cay 

suspension with proof of renabilitation before reinstatement. 

Respectfully submitted, 
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