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STATEMENT OF THE CASE AND FAC TS 

On November 6 ,  1986 ,  t h e  H i l l s b o r o u g h  County  s t a t e  a t t o r n e y  

c h a r g e d  t h e  p e t i t i o n e r ,  CARLOS A. PIMENTAL, unde r  t h e  name o f  Jose  

Albe r to  Q u i n o n e s ,  w i t h  h a v i n g  commit ted  armed r o b b e r y  on Augus t  11, 

1986.  (R8) On March 5,  1987 ,  a f t e r  h e  p l e a d e d  g u i l t y  t o  simple 

r o b b e r y ,  t h e  c o u r t  p l a c e d  him on p r o b a t i o n  f o r  t h r e e  y e a r s .  (R18) 

On J u n e  24 ,  1987 ,  h e  was c h a r g e d  u n d e r  t h e  name C a r l o s  P i m e n t a l  

w i t h  h a v i n g  p o s s e s s e d  c o c a i n e  w i t h  i n t e n t  t o  s e l l  or d e l i v e r  on 

J u n e  4 ,  1987.  ( R 3 8 )  On J u l y  29, 1987 ,  a f t e r  h e  p l e a d e d  g u i l t y ,  t h e  

c o u r t  p l a c e d  him on p r o b a t i o n  f o r  t h r e e  y e a r s .  (R45) On O c t o b e r  

1 4 ,  1 9 8 8 ,  a f t e r  an  a f f i d a v i t  a l l e g e d  v a r i o u s  t e c h n i c a l  v i o l a t i o n s  

o f  p r o b a t i o n  f o r  o v e r  a y e a r  u n d e r  t h e  name Jose Q u i n o n e s ,  t h e  

c o u r t  m o d i f i e d  t h e  r o b b e r y  p r o b a t i o n  by making it a f i v e  y e a r  term. 

(R24, 29) E v i d e n t l y ,  t h e  d i f f e r e n t  j u d g e s  d i d  n o t  know t h a t  

P i m e n t a l  was on p r o b a t i o n  i n  two cases u n d e r  d i f f e r e n t  names. 

On Oc tobe r  5, 1988 ,  h i s  p r o b a t i o n  o f f icer  c h a r g e d  him u n d e r  

t h e  name Car los  P i m e n t a l  w i t h  v i o l a t i n g  h i s  c o c a i n e  p o s s e s s i o n  

p r o b a t i o n  by  f a i l i n g  t o  repor t  f o r  o v e r  a y e a r  as i n s t r u c t e d  by h i s  

p r o b a t i o n  o f f i c e r .  (R47) On December 21,  1988 ,  h i s  p r o b a t i o n  

o f f i ce r  a l l e g e d  t h a t  h e  had v i o l a t e d  h i s  r o b b e r y  p r o b a t i o n  when h e  

was arrested unde r  t h e  name of N e i v e r  Cas t ro  Guzman f o r  p o s s e s s i o n  

of c o c a i n e  and b a t t e r y  on a law e n f o r c e m e n t  o f f i c e r .  (R30) A 

p r o b a t i o n  r e v o c a t i o n  h e a r i n g  f o r  b o t h  p r o b a t i o n s  was h e l d  on 

F e b r u a r y  27,  1989.  

A t  t h e  h e a r i n g ,  o f f i c e r  Doug las  Maxwell  t e s t i f i e d  t h a t ,  a round  

11 p . m .  on Augus t  1 5 ,  1 9 8 8  o u t s i d e  a Tampa ba r ,  h e  arrested B e v e r l y  
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, -  

Gladden f o r  c o c a i n e  p o s s e s s i o n .  (R90-91) She s a id  s h e  b o u g h t  t h e  

c o c a i n e  f rom a b l a c k  male w e a r i n g  a straw h a t  i n s i d e  t h e  b a r .  (R91) 

When o f f i c e r  Gray went  i n s i d e  t o  g e t  t h e  man, P i m e n t a l  was t h e  o n l y  

p e r s o n  w e a r i n g  a w h i t e  straw h a t .  (R91, 94) Bo th  o f f i c e r s  t e s t i -  

f i e d  t h a t ,  when Gray and P i m e n t a l  emerged ,  P i m e n t a l  s t r u c k  Gray  

w i t h  h i s  f i s t  and t r i e d  t o  r u n  away. (R93-95) H e  p u t  h i s  hand i n  

h i s  pocket and t h r e w  a pack of c i g a r e t t e s  on t h e  g round .  (R94) 

Gray  p i c k e d  i t  u p  and found t h a t  it was f i l l e d  w i t h  c o c a i n e .  (R95) 

Maxwell  had t o  he lp  Gray a r r e s t  P i m e n t a l .  (R93, 95) 

A t  t h e  h e a r i n g ,  P i m e n t a l  d e n i e d  h i t t i n g  t h e  o f f i c e r  or  s e l l i n g  

c o c a i n e  b u t  a d m i t t e d  p o s s e s s i n g  c o c a i n e  on Augus t  1 5 .  (R96) J u d g e  

Coe revoked  b o t h  p r o b a t i o n s  and s e n t e n c e d  P i m e n t a l  t o  f i f t e e n  y e a r s  

i n  p r i s o n  f o r  t h e  r o b b e r y  and f i f t e e n  y e a r s  c o n s e c u t i v e  f o r  t h e  

c o c a i n e  p o s s e s s i o n .  (R97-99) The g u i d e l i n e s  recommendat ion was two 

and a h a l f  t o  t h r e e  and a h a l f  y e a r s  i n  p r i s o n .  (R59) The w r i t t e n  

r e a s o n s  f o r  d e p a r t u r e  were (1) u n a m e n a b i l i t y  t o  p r o b a t i o n ,  ( 2 )  

t i m i n g  of v i o l a t i o n ,  (3)  second  v i o l a t i o n ,  and ( 4 )  n a t u r e  of  

v i o l a t i o n  ( a t t a c k i n g  a p o l i c e  o f f i c e r ) .  (R78) 

On appeal,  t h e  second  d i s t r i c t  h e l d  t h a t  t h e  d e p a r t u r e  

s e n t e n c e  was l e g a l ,  c i t i n g  W- V .  S t a t e  , 559 So.2d 680 (F la .  

2d DCA 1 9 9 0 ) .  P i m e n t a l  V .  S t a t e ,  560 So.2d 1387 (F la .  2d DCA 

1990)  . The c o u r t ,  however ,  h e l d  t h a t  one  o f  t h e  p r o b a t i o n s  was 

i l l e g a l l y  r evoked  b e c a u s e  no  e v i d e n c e  was p r e s e n t e d  on t h e  c h a r g e d  

v i o l a t i o n .  T h i s  c o u r t  a c c e p t e d  r e v i e w  on October 1 5 ,  1990.  
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SUMMARY OF THE ARGUMENT 

T h i s  c o u r t  h a s  a l r e a d y  d e c i d e d  i n  p r e v i o u s  cases t h a t  m u l t i p l e  

v i o l a t i o n s  o f  p r o b a t i o n  are  n o t  a v a l i d  r e a s o n  f o r  d e p a r t u r e  from 

t h e  g u i d e l i n e s .  A c c o r d i n g l y ,  t h i s  c o u r t  i m p l i c i t l y  r e c e d e d  from a n  

ea r l i e r  case which h e l d  o t h e r w i s e  . 
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ARGUMENT 

ISSUE 

THIS COURT HAS ALREADY DECIDED THAT 
MULTIPLE VIOLATIONS OF PROBATION 
CANNOT BE USED A S  A REASON TO DEPART 
FROM THE GUIDELINES. 

The f o u r  l i s t e d  r e a s o n s  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s  were 

(1) u n a m e n a b i l i t y  t o  p r o b a t i o n ,  ( 2 )  t i m i n g  of v i o l a t i o n ,  (3 )  second  

v i o l a t i o n ,  and ( 4 )  n a t u r e  o f  v i o l a t i o n  ( a t t a c k i n g  a pol ice  o f f i -  

c e r ) .  (R78) A l l  o f  t h e s e  r e a s o n s  r e l a t e d  t o  t h e  v i o l a t i o n  of pro- 

b a t i o n .  A c c o r d i n g l y ,  t h e y  c o u l d  n o t  b e  used  as r e a s o n s  t o  d e p a r t .  

W-on v .  S t a t e ,  559 So.2d 1100 (F la .  1 9 9 0 ) ;  &e V .  S t a t e ,  565 

So.2d 1329  (F la .  1 9 9 0 ) ;  m b e r t  V .  S t a t e ,  545 So.2d 838 (F la .  

1 9 8 9 ) .  S e e  Gibson  V .  S t a t e  , 553 So.2d 7 0 1  (F la .  1989)  

( f o u r t e e n  months be tween o f f e n s e s  d i d  n o t  j u s t i f y  a d e p a r t u r e  b a s e d  

on t h e  t i m i n g  of t h e  o f f e n s e s )  ; W i l l i a m s  v .  S- 1 5  F.L.W. D2072 

( F l a .  1st DCA Aug 8 ,  1990)  ( u n a m e n a b i l i t y  t o  p r o b a t i o n  n o t  a v a l i d  

r e a s o n  t o  d e p a r t ) .  

I n  i t s  d e c i s i o n  below, t h e  second  d i s t r i c t  r e l i e d  on W i l l i u  

v .  S t a t e ,  559 So.2d 680 (F la .  2d DCA 1990)  , which i n  t u r n  r e l i e d  on 

A-, 490 So.2d 53 (F la .  1986)  , f o r  t h e  p r o p o s i t i o n  t h a t  

m u l t i p l e  r e v o c a t i o n s  of  p r o b a t i o n  are  a v a l i d  r e a s o n  f o r  d e p a r t u r e .  

W e s m ,  &g, and L m b e r t ,  however ,  e f f e c t i v e l y  r e c e d e d  from A-, 

j u s t  as  t h e y  r e c e d e d  from P e n t a u d e  v .  S t&,  500 So.2d 526 (F la .  

1 9 8 7 ) .  &g M-, 553 So.2d 1380 (F la .  5 t h  DCA 1989)  

(u o v e r r u l e d  A d ) ;  J r i u v  v .  S t a t e  , 1 5  F.L.W. D1288 (F la .  3d 

DCA May 8 ,  1990)  (same). C o n s e q u e n t l y ,  t h i s  r e a s o n  f o r  d e p a r t u r e  
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is no  l o n g e ?  v a l i d .  P e t i t i o n e r  n o t e s  t h a t  WllllamS . .  is p e n d i n g  

r e v i e w  i n  t h i s  c o u r t  (case no .  75 ,9191,  and h e  re l ies  on t h e  

a r g u m e n t s  made by  t h e  d e f e n d a n t  i n  W-. 

The p o l i c y  a rgument  i n  f a v o r  of u p h o l d i n g  m u l t i p l e  v i o l a t i o n s  

o f  p r o b a t i o n  as a r e a s o n  t o  d e p a r t  is p resumab ly  t h a t  p r o b a t i o n e r s  

who are g i v e n  a second  c h a n c e  w a r r a n t  more pun i shmen t  t h a n  t h o s e  

who have  had o n l y  one  c h a n c e .  T h i s  a rgument  is unsound,  b e c a u s e  

t h e  amount o f  mercy shown i n i t i a l l y  d o e s  n o t  l o g i c a l l y  correlate  

w i t h  t h e  amount o f  pun i shmen t  imposed l a t e r  when t h e  mercy is 

wi thdrawn.  T w i c e  as  much mercy d o e s  n o t  l o g i c a l l y  j u s t i f y  twice as  

much p u n i s h m e n t .  The g u i d e l i n e s  a l r e a d y  p r o v i d e  f o r  a o n e - c e l l  

i n c r e a s e  i n  t h e  recommended s e n t e n c e  f o r  a v i o l a t i o n  of p r o b a t i o n .  

I f  a c o u r t  c o n c l u d e s  t h a t  a f i r s t  v i o l a t i o n  i s  n o t  s o  e g r e g i o u s  

t h a t  i t  w a r r a n t s  i n c a r c e r a t i o n ,  t h e n  i t  is i n c o h e r e n t  t o  s a y  t h a t  

t h i s  same n o n - e g r e g i o u s  v i o l a t i o n  c o u l d  w a r r a n t  i n c r e a s i n g  t h e  

s e n t e n c e  t o  t h e  s t a t u t o r y  maximum when t h e  c o u r t  d e t e r m i n e s  t h e  

amount of pun i shmen t  t o  impose on a second  v i o l a t i o n .  Such a r u l e  

would e n t i c e  j u d g e s  t o  o f f e r  p r o b a t i o n  t o  d e f e n d a n t s  twice and 

t h e r e b y  g i v e  them t h e  rope t o  hang t h e m s e l v e s .  

I f  t h i s  c o u r t  d i s a g r e e s  w i t h  t h e  above  a r g u m e n t s  t h a t  m u l t i p l e  

v i o l a t i o n s  o f  p r o b a t i o n  are a n  i n v a l i d  r e a s o n  t o  d e p a r t ,  p e t i t i o n e r  

a r g u e s  a l t e r n a t i v e l y  t h a t  t h e  second  v i o l a t i o n  i n  t h i s  case was 

a t y p i c a l .  On O c t o b e r  1 4 ,  1 9 8 8 ,  t h e  c o u r t  i n c r e a s e d  t h e  p r o b a t i o n -  

a r y  term, b e c a u s e  P i m e n t a l  v i o l a t e d  h i s  p r o b a t i o n  by f a i l i n g  t o  

s t a y  i n  c o n t a c t  w i t h  h i s  p r o b a t i o n  o f f i c e r  d u r i n g  t h e  p r e v i o u s  

y e a r .  (R29, 98)  On F e b r u a r y  27,  1989 ,  t h e  c o u r t  found a second  
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. -  

v i o l a t i o n  and r evoked  p r o b a t i o n  b e c a u s e  P i m e n t a l  s o l d  c o c a i n e  and 

b a t t e r e d  a p o l i c e  o f f i c e r  on Augus t  1 5 ,  1988.  The c o n d u c t  t h a t  

c o n s t i t u t e d  t h e  second  v i o l a t i o n  o c c u r r e d  (Augus t  1 5 ,  1988)  b e f o r e  

t h e  f i r s t  v i o l a t i o n  was found t o  e x i s t  ( O c t o b e r  1 4 ,  1 9 8 8 ) .  Under 

these c i r c u m s t a n c e s ,  t h e  a rgument  d o e s  n o t  a p p l y  t h a t  p r o b a t i o n e r s  

s h o u l d  be p u n i s h e d  more h a r s h l y  i f  t h e y  commit new v i o l a t i o n s  a f t e r  

b e i n g  g i v e n  a second  c h a n c e .  P i m e n t a l  d i d  n o t  commit a new v i o l a -  

t i o n  a f t e r  b e i n g  g i v e n  a second  c h a n c e .  C o n s e q u e n t l y ,  t h e  two v i o -  

l a t i o n s  o f  p r o b a t i o n  t h a t  o c c u r r e d  i n  t h i s  case d i d  n o t  c o n s t i t u t e  

a v a l i d  r e a s o n  t o  d e p a r t  f rom t h e  g u i d e l i n e s .  

C o n t r a r y  t o  t h e  a t t o r n e y  g e n e r a l ' s  v i e w s ,  p e t i t i o n e r  d i s a g r e e s  

t h a t  P i m e n t a l ' s  u s e  of a l i a s e s  i s  r e l e v a n t .  The a t t o r n e y  g e n e r a l  

a r g u e d  t o  t h e  d i s t r i c t  c o u r t  t h a t  P i m e n t a l ' s  i n i t i a l  brief was 

c o n f u s i n g  and m i s l e a d i n g ,  p r i m a r i l y  b e c a u s e  i t  d i d  n o t  show t o  t h e  

a t t o r n e y  g e n e r a l  ' s  s a t i s f a c t i o n  how P i m e n t a l  u sed  a l i a ses  t o  e v a d e  

p u n i s h m e n t .  Under s igned  c o u n s e l ,  however ,  d i d  men t ion  i n  t h e  i n i -  

t i a l  b r i e f  t h a t  P i m e n t a l  u sed  a l i a ses  f o r  h i s  d i f f e r e n t  cr imesol  

C o u n s e l  saw n o  need  t o  d i s c u s s  t h i s  p o i n t  f u r t h e r  b e c a u s e  (1) t h e  

a l i a s e s  were n o t  l i s t e d  as a r e a s o n  t o  d e p a r t ,  and ( 2 )  P i m e n t a l  was 

n o t  c h a r g e d  w i t h  u s i n g  a l i a ses  t o  o b s t r u c t  j u s t i c e .  

I f  t h e  s t a t e  wanted t o  p u n i s h  P i m e n t a l  f o r  o b s t r u c t i n g  j u s t i c e  

by u s i n g  f a l s e  names, i t  c o u l d  have  c h a r g e d  him w i t h  t h a t  crime, 

which had a maximum s e n t e n c e  of one  y e a r .  es V .  S w ,  500 

l T h e  f a c t u a l  s t a t e m e n t s  i n  t h i s  b r i e f  and i n  t h e  d i s t r i c t  
c o u r t ' s  b r i e f  are  almost i d e n t i c a l ,  b u t  c o u n s e l  h a s  added some 
l a n g u a g e  ( e s p e c i a l l y  t h e  l a s t  s e n t e n c e  i n  t h e  f i r s t  p a r a g r a p h  of  
t h e  s t a t e m e n t  o f  t h e  case and fac ts )  which h e  hopes  w i l l  a l l e v i a t e  
t h e  a t t o r n e y  g e n e r a l ' s  c o n c e r n s  on t h i s  p o i n t .  
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So.2d 7 2 8  (F la .  2d DCA 1 9 8 7 ) ;  § 843.02, F l a .  S t a t .  ( 1 9 8 5 ) .  I n -  

s t e a d ,  Judge Coe i n c r e a s e d  t h e  g u i d e l i n e s  s e n t e n c e  by  more t h a n  

t w e n t y - s i x  y e a r s .  To t h e  e x t e n t  t h a t  t h e  d e p a r t u r e  was b a s e d  on 

t h i s  uncha rged  crime (and  p e t i t i o n e r  a g r e e s  t h a t  it was t h e  r ea l  

though  u n s t a t e d  r e a s o n  f o r  d e p a r t u r e )  , it was o b v i o u s l y  improper 

and v a s t l y  d i s p r o p o r t i o n a t e  t o  t h e  o f f e n s e .  F l a .  R.  C r i m .  P.  

3 .701(d )  (11). 

I f  t h i s  c o u r t  decides  t h a t  a l l  of t h e  r e a s o n s  f o r  d e p a r t u r e  

were i n v a l i d ,  t h e n  it s h o u l d  remand f o r  s e n t e n c i n g  w i t h i n  t h e  

g u i d e l i n e s .  u l l  v .  D u a a a  , 515 So.2d 7 4 8  (F la .  1 9 8 7 ) .  I f  it 

c o n c l u d e s  t h a t  o n l y  some of t h e  r e a s o n s  f o r  d e p a r t u r e  were i n v a l i d ,  

t h e n  i t  s h o u l d  remand f o r  r e c o n s i d e r a t i o n  w h e t h e r  a d e p a r t u r e  

s e n t e n c e  was appropriate .  A l b r i t t o n  v .  S t a t e  , 476 So.2d 1 5 8  ( F l a .  

1985)  . The d i s t r i c t  c o u r t  o v e r l o o k e d  A l b r i t t o n  , which c o n t r o l s  

t h i s  case b e c a u s e  t h e  o f f e n s e s  were committed b e f o r e  J u l y  1, 1 9 8 7 ,  

t h e  e f f e c t i v e  d a t e  of C h a p t e r  87-110, s e c t i o n  2 ,  Laws of F l o r i d a .  

7 



CONCLUSION 

P i m e n t a l  asks f o r  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  

8 
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I 

Carlos A. PIMENTEL &k/a Jose 
Quinones a /k / a  Neiver Castro 

- Guzman, Appellant, 

V. 

STATE of Florida, Appellee. 

NO. 89-00748. 

District Court of Appeal of Florida, 
Second District. 

May 11, 1990. 

Defendant appealed from orders of the 
Circuit Court, Hillsborough County, Harry 
Lee Coe, 111, J., imposing sentence after he 
was found guilty of violating terms and 
condition of his probation. The District 
Court of Appeal, Schoonover, J., held that 
defendant who was charged with violating 
probation by failing to report to his proba- 
tion officer could not have his probation 
revoked based on evidence of other, un- 
charged offenses. 

Affirmed in part, reversed in part and 
remanded. I 

1. Criminal Law @982.9(4) 
Probation cannot be revoked for con- 

duct not charged by affidavit and warrant. 
West’s F.S.A. Q 948.06(1). 

2. Criminal Law @982.9(4) 
Defendant who was charged with vio- 

lating probation by failing to report to his 
probation officer could not have his proba- 
tion revoked based on evidence of other, 
uncharged offenses. West’s F.S.A. 
5 948.06(1). 

James Marion Moorman, Public Defend- 
er, and Stephen Krosschell, Asst. Public 
Defender, Bartow, for appellant. 

Robert A. Butterworth, Atty. Gen., Talla- 
hassee, and Anne Y. Swing, Asst. Atty. 
Gen., Tampa, for appellee. 

SCHOONOVER, Judge. 
The appellant, Carlos A. Pimentel, a /k /a  

Jose Quinones, a / k / a  Neiver Castro Guz- 
man, challenges the final judgments and 
sentences imposed upon him after he was 
found guilty of violating the terms and 
conditions of his probation in two different 
cases. We affirm in part and reverse in 
part. 

The appellant, while serving two differ- 
ent terms of probation, under two different 
names, was charged with violating his pro- 
bation in both cases. He pled not guilty to 
the charges, and one hearing was held in 
connection with both cases. 

In circuit court case number 86-12147, 
the appellant under the name of Jose 81- 
berto Quinones was charged with and 
found guilty of violating the terms and 
conditions of his probation when he com- 
mitted two new crimes under the name of 
Neiver Castro Guzman. The trial court 
revoked his probation and sentenced him to 
serve a departure sentence of fifteen years 
imprisonment for the underlying crime of 
robbery. We find no merit in the appel- 
lant’s contention that the trial court’s rea- 
sons for departure were invalid. We, ac- 
cordingly, affirm the judgment and sen- 
tence entered in that case. See Williams 
v. State, 559 So.2d 680 (Fla. 2d DCA 1990). 

In circuit court case number 87-6875, the 
appellant under the name of Carlos A. Pi- 
mentel was charged with violating the 
terms and conditions of his probation by 
failing to report to his probation officer. 
At the probation revocation hearing, the 
state presented no evidence concerning this 
violation. The trial court, however, found 
him guilty of violating the terms and condi- 
tions of his probation. The court then re- 
voked his probation and sentenced him to 
serve a departure sentence of fifteen years 
imprisonment for the underlying offense of 
possession of cocaine with intent to sell or 
deliver. The court ordered this sentence to 
be served consecutively to the sentence im- 
posed in case number 86-12147. 

[1,21 A person’s probation cannot be 
revoked for conduct not charged by affida- 



injuries on premises of corporation. me 
Circuit Court, Dade County, Maria M. Kor- 
vick, J., denied corporation’s motion to 
quash service of process and to dismiss for 
lack of jurisdiction. Corporation appealed. 
The District Court of Appeal, Cope, J., held 
that plaintiff could serve former director as 
trustee of corporation. 

Affirmed. 

Corporations *630(3) 
Statute, which makes directors of dis- 

solved corporation trustees of corporate 
property so long as corporation holds 
record interest in real estate or for three 
years after dissolution, did not limit right 
of plaintiff to serve former director as 
trustee more than three years after disso- 
lution of corporation. West’s F.S.A. 
$0 48.101, 607.297, 607.301, 607.301(3). 

Gaebe, Murphy, Mullen & Antonelli, Cor- 
al Gables, and David Kleinberg, Miami, for 
appellant. 

Arthur J. Morburger, Weinstein, Bavly 
Moon, Miami, and Albert E. Moon, Coral 
Gables, for appellee. 

Before FERGUSON, COPE and 
GERSTEN, JJ. 

COPE, Judge. 

DKJ, In:., a dissolved Florida corpora- 
tion, appeals a nonfinal order denying its 
motion to quash service of process and to 
dismiss for lack of jurisdiction. We affirm. 

According to plaintiff Frank Swierski’s 
complaint, he sustained personal injuries on 
the premises of DKJ, Inc. in 1982. In 1983 
DKJ was dissolved. In 1985 Swierski 
brought his personal injury action against 
DKJ, Inc. In 1988 Swierski served process 
on Linda Induisi, as Trustee of DKJ, Inc. 

DKJ moved to quash service of process, 
and to dismiss the action, on the ground 
that it was not amenable to service of 
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