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STATEMENT OF THE CASE 

This s u i t  was o r i g i n a l l y  f i l e d  by a s e l l e r  o f  r e a l  p roper t y  against  a 

purchaser f o r  damages and t o  q u i e t  t i t l e  a f t e r  t he  purchaser de fau l ted  and 

i n t e r f e r e d  w i t h  the  subsequent attempts o f  the  s e l l e r  t o  convey the  proper ty  

t o  a new purchaser. The purchaser f i l e d  a counterc la im f o r  s p e c i f i c  per- 

formance a f t e r  t he  e x p i r a t i o n  o f  the  one year s t a t u t e  o f  l i m i t a t i o n s  app l i -  

cable t o  s p e c i f i c  performance act ions.  The s e l l e r ' s  f o r  Motion f o r  Summary 

. 

Judgment based upon the  running o f  t he  s t a t u t e  o f  l i m i t a t i o n s  was granted. 

The Four th D i s t r i c t  Court o f  Appeal reversed the  t r i a l  cou r t  by 

cons t ru ing  and extending the  dec is ion  o f  t h i s  Honorable Court i n  A l l i e  v. 

Ionata,  503 So.2d 1237 (Fla. 1987) t o  a l l ow  the  f i l i n g  o f  the  purchaser's 

t ime-barred c la im  f o r  s p e c i f i c  performance as a compulsory counterclaim. 

The Four th D i s t r i c t  Court of Appeal re jec ted  t h i s  P e t i t i o n e r ' s  argument t h a t  

t he  A l l i e  v. I ona ta  dec is ion  app l ied  s o l e l y  t o  pleas i n  recoupment seeking 

money damages and d i d  no t  apply  t o  a time-barred c la im  f o r  s p e c i f i c  

performance. The Opinion o f  the  Fourth D i s t r i c t  Court o f  Appeal concedes 

t h a t  there  i s  no repor ted a u t h o r i t y  anywhere i n  the  country  which has 

al lowed a time-barred c la im  f o r  s p e c i f i c  performance t o  be ra i sed  as a 

compul sory counterclaim. 

On rehearing, t he  Fourth D i s t r i c t  Court o f  Appeal c e r t i f i e d  the  

f o l l o w i n g  quest ion as being o f  g rea t  p u b l i c  importance pursuant t o  Rule 

9.330(a), F l o r i d a  Rules o f  Appe l la te  Procedure: 

Does the  ho ld ing  o f  A l l i e  v. Ionata  permi t  the  maintenance o f  a 
time-barred c la im  f o r  s p e c i f i c  performance when i t  i s  f i l e d  as a 
compulsory counterclaim? 

~ This Honorable Court has j u r i s d i c t i o n  pursuant t o  Rule 

Y 9.030(a)(Z)(A)(v), Fla. R. App. P. and A r t i c l e  V, Sect ion 3(b)(3), F l o r i d a  

C o n s t i t u t i o n  (1980). 



STATEMENT OF FACTS 
v 

On June 18, 1985, P e t i t i o n e r s  RYBOVICH BOAT WORKS, INC. and ROBERT C. 

FISHER ( h e r e i n a f t e r  c o l l e c t i v e l y  "FISHER"),  as S e l l  er ,  and Respondent 

RANDALL W. ATKINS ("ATKINS"),  as Purchaser, entered i n t o  a w r i t t e n  Agreement 

f o r  Purchase and Sale and Opt ion o f  c e r t a i n  r e a l  p roper t y  ( t he  "Proper ty" )  

loca ted  i n  Palm Beach County, F lo r i da .  Appendix f i l e d  i n  the  Fourth 

D i s t r i c t  Court  o f  Appeal by ATKINS a t  127.l The Agreement was 

subsequently mod i f ied  by n ine  w r i t t e n  amendments and i s h e r e i n a f t e r  

sometimes r e f e r r e d  t o  c o l l e c t i v e l y  as the  "Agreements". Id. a t  127, 

194-217. The N i n t h  Amendment requ i red  ATKINS (and n o t  FISHER) t o  e s t a b l i s h  

the  c l o s i n g  date by g i v i n g  FISHER a t  l e a s t  seven (7) days advance w r i t t e n  

n o t i c e  and i n d i c a t e d  t h a t  t he  c l o s i n g  date had t o  be n o t  l a t e r  than December 

5, 1987. Id. a t  216. However, ATKINS f a i l e d  t o  p rov ide  the  requ i red  n o t i c e  
I 

t and no c l o s i n g  took place. Id. a t  129. 

On February 12, 1988, FISHER sent a l e t t e r  t o  ATKINS dec la r i ng  him t o  be 

i n  d e f a u l t .  On February 18, 1988, ATKINS sent a l e t t e r  which dec lared 

FISHER t o  be i n  d e f a u l t  o f  the  Agreement. Id. a t  226-27. Subsequently, 

FISHER attempted t o  s e l l  t he  p roper t y  t o  another buyer, b u t  s h o r t l y  be fore  

the  c los ing ,  ATKINS' lawyer, a c t i n g  on a t i p  from the  broker  i n  the  o r i g i n a l  

t ransac t ion ,  telephoned the  ti tl e insurance company which had undertaken t o  

i nsu re  the  new buyer 's  t i t l e  and i n d i c a t e d  t h a t  ATKINS had an i n t e r e s t  i n  

the  proper ty .  Id. a t  3-4. As  a r e s u l t ,  t he  t i t l e  insurance company refused 

t o  i nsu re  the  new buyer 's  t i t l e  over the  c l a i m  made by ATKINS and the new 

t ransac t i on  was the re fo re  aborted. Id. a t  4. 
I - 

* 
l H e r e i n a f t e r ,  a l l  re ferences t o  the  Appendix d u l y  prepared and f i l e d  i n  
the  Four th D i s t r i c t  Court  o f  Appeal by Respondent RANDALL W. ATKINS s h a l l  be 
i n  the  form "ATKINS App. a t  -. I '  
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On May 4, 1988, FISHER f i l e d  an a c t i o n  against  ATKINS i n  the  C i r c u i t  

Appendix f i l e d  i n  the  Four th D i s t r i c t  Court o f  Appeal by FISHER a t  Court. 

1.2 The Complaint was subsequently amended and contained i n  f i v e  counts: 

a. Count I f o r  breach o f  t he  Agreement; 

b. Count I1  f o r  i n j u n c t i v e  r e l i e f  t o  prevent ATKINS from 
asse r t i ng  any r i g h t ,  t i t l e ,  c la im  o r  i n t e r e s t  i n  the  Property; 

c .  Count I11 t o  q u i e t  t i t l e  t o  the  Proper ty  pursuant t o  Chapter 
65, F l o r i d a  Statutes;  

d. Count I V  f o r  damages f o r  ATKINS' slander t o  FISHER's t i t l e  t o  
the  Property; and 

e. Count V f o r  ATKINS' i n te r fe rence  w i t h  FISHER's subsequent 
agreement t o  s e l l  t he  Proper ty  t o  the  new buyer. 

ATKINS App. a t  1-10. 

On May 10, 1989, more than a year a f t e r  F ISHER's  s u i t  was f i l e d ,  ATKINS 

f i l e d  the  Counterclaim For Spec i f i c  Performance And Other R e l i e f  against  

FISHER w i thout  leave o f  cour t .  The Counterclaim 

was s ta ted  i n  th ree  counts: 

ATKINS App. a t  127-241.3 

a. 

b. Count I1  f o r  t o r t i o u s  i n te r fe rence  w i t h  business 

c. Count I11 for  breach o f  con t rac t  damages i n  excess  o f  

Count I f o r  s p e c i f i c  performance o f  the  Agreement; 

re la t i onsh ips ;  and 

S i  x ty-Fi ve M i  1 1 i on Do1 1 a r  s ($65,000,000.00) . 
Ih. 

FISHER answered the  Counterclaim and interposed, as one a f f i r m a t i v e  

defense, t h a t  ATKINS' c l a im  f o r  s p e c i f i c  performance was barred by the  

*Here inaf ter ,  a l l  references t o  the  Appendix d u l y  prepared and f i l e d  i n  
the  Four th D i s t r i c t  Court o f  Appeal by FISHER s h a l l  be i n  the  form o f  
"FISHER App. a t  

3Rule 1.170(f), F la .  R. C i v .  P., provides "when a p leader  f a i l s  t o  s e t  up 
a counterc la im o r  cross-claim through overs ight ,  inadvertence or excusable 
neg lec t  o r  when j u s t i c e  requi res,  the  pleader may s e t  up the  counterc la im o r  
cross-claim by amendment w i t h  leave o f  the  cour t " .  ATKINS d i d  no t  ob ta in  
such leave o f  cou r t  i n  v i o l a t i o n  o f  t h i s  Rule. 

I' 
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appl icable s ta tu te  o f  l i m i t a t i o n s .  Id. a t  245. Section 95.11(5)(a), Fla. 

Stat .  provides t h a t  claims f o r  spec i f i c  performance must be f i l e d  w i t h i n  one 

year. 

FISHER moved f o r  Summary Judgment on ATKINS' counterclaim f o r  spec1 f i  c 

performance and F I S H E R ' S  count t o  qu ie t  t i t l e  t o  the Property. Id. The 

t r i a l  cour t  granted F ISHER'S  Motion f o r  Summary Judgment on the basis t h a t  

the s ta tu te  o f  l i m i t a t i o n s  f o r  the spec i f i c  performance claim had expired 

(because the c la im was f i l e d  more than one year a f t e r  the cause o f  act ion 

accrued) and quieted t i t l e  t o  the Property i n  FISHER. Id. a t  289-90. 

ATKINS f i l e d  a P e t i t i o n  f o r  Writ o f  C e r t i o r a r i  w i th  the Fourth D i s t r i c t  

Court O f  Appeal w i t h  respect t o  the Summary Judgment granted by the t r i a l  

court .  By Opinion f i l e d  March 14, 1990 ( the "Opinion"), the Fourth D i s t r i c t  

Court O f  Appeal granted the Writ o f  C e r t i o r a r i  and quashed the Summary 

Judgment granted by the t r i a l  court .  See Exh ib i t  "A" t o  F I S H E R ' S  Supreme 

i 

t 

Court Appendix. The Fourth D i s t r i c t  Court O f  Appeal based i t s  decis ion 

s o l e l y  on the a u t h o r i t y  o f  A l l i e  v. Ionata, 503 So.2d 1237 (Fla. 1987). 

Judge Stone dissented, s ta t i ng :  "I cannot and would not make the leap from 

recogni t ion o f  a r i g h t  t o  assert a time-barred counterclaim i n  recoupment t o  

a l lowing a s i m i l a r l y  barred counterclaim f o r  spec i f i c  performance." Opinion 

a t  4. 

FISHER t i m e l y  f i l e d  a Motion f o r  Rehearing, Motion f o r  Rehearing En 

Banc, and Motion For C e r t i f i c a t i o n  pursuant t o  Rule 9.330(a), Fla. R. App. 

P. By Opinion f i l e d  May 9, 1990, the Fourth D i s t r i c t  Court O f  Appeal stated: 

We are sympathetic t o  respondent's legal  arguments and, but for  
A l l i e  v. Ionata, 503 So.2d 1237 (Fla. 19871, might have adopted 
them. However, we are constrained by what we perceive the A l l i e  
holding t o  be. We deny the motion f o r  rehearing but c e r t i f y  the 
fo l l ow ing  question t o  the Supreme Court pursuant t o  Rule 9.330(a), 
F l o r i d a  Rules o f  C i v i l  Procedure, as a question o f  great pub l i c  
importance. 
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Does the holding o f  A l l i e  v. Ionata permit  the 
maintenance o f  a t i m e  barred claim f o r  s p e c i f i c  
performance when i t  i s  f i l e d  as a compulsory counterclaim? 

See Exhi b i  t "B" t o  F ISHER'S  Supreme Court Append! x. 

FISHER t i m e l y  f i l e d  t h e i r  Notice To Invoke Discret ionary J u r i s d i c t i o n  

w i th  t h i s  Court. By Order dated May 29, 1990, t h i s  Court accepted 

j u r i s d i c t i o n  and establ ished the b r i e f i n g  schedule i n  t h i s  matter. This 

Court granted FISHER an extension t o  Ju l y  11, 1990 t o  serve t h i s  B r i e f .  

-5- 



- 
A time-b r red  

SUMMARY OF ARGUMENT 

i m  f o r  spec i f i c  perform 

under the reasoning o f  A l l i e  v.  Ionata, 503 

1 should not be permitted 

So.2d 1237 (Fla. 1987). I n  

A l l i e  v. Ionata, t h i s  Court was asked t o  pass upon the fo l l ow ing  c e r t i f i e d  

question: 

Does the running o f  the s ta tu te  o f  l i m i t a t i o n  on an independent 
cause o f  act ion bar the recovery o f  an a f f i r m a t i v e  judgment i n  
recoupment on a compulsory counterclaim? 

A l l i e  v. Ionata accordingly addressed the l i m i t e d  issue o f  claims i n  

recoupment. P1 eas i n  recoupment concern sol ely the recovery o f  monetary 

damages. H i s t o r i c a l  ly ,  defendants could r a i s e  pleas i n  recoupment on ly  t o  

the extent t h a t  t h e i r  c la im d i d  not exceed the amount of the p l a i n t i f f ' s  

claim. Defendants could not  recover a judgment on a plea i n  recoupment 

although they could e n t i r e l y  o f f s e t  the amount of the p l a i n t i f f ' s  claim. 

The h i s t o r i c  i n a b i l i t y  o f  defendants t o  recover on pleas i n  recoupment f o r  6 

time-barred claims was reversed by t h i s  Court i n  i t s  A l l i e  v. Ionata 

opinion. The Court held t h a t  defendants could recover on t h e i r  defensive 

pleas i n  recoupment notwithstanding the f a c t  t h a t  the claims could not be 

ra ised as independent act ions because they were time-barred. 

The Fourth D i s t r i c t  Court o f  Appeal i n  the i n s t a n t  matter has decided 

t h a t  t h i s  Court 's  holding i n  A l l i e  v. Ionata appl ies t o  compulsory 

counterclaims, not mere l y  pleas i n  recoupment. The Fourth D i s t r i c t  so held 

notwi thstandi  ng i t s  express acknowl edgment t h a t  a "spec1 fi c performance 

claim i s  not  s i m i l a r  t o  a c la im i n  recoupment." Opinion a t  3. 

A l l i e  v. Ionata mere ly  decided time-barred pleas i n  recoupment f i l e d  as 

compulsory counterclaims could support monetary awards i n  favor o f  3 

s defendants. I t  addressed on ly  pleas i n  recoupment and no other claims. The 

Fourth D i  s t r i c t  ' s opi nion i n  t h i  s matter thus erroneously extends the A1 1 i e 

v.  Ionata r u l e  t o  a l l  compulsory counterclaims, regardless of t h e i r  nature. 
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FISHER contends t h a t  i n s o f a r  as s p e c i f i c  performance i s  no t  a p lea  i n  

recoupment, t he  A l l i e  v. Ionata  dec is ion  does no t  con t ro l  t he  i n s t a n t  case. 

Moreover, t he  A l l i e  v. Ionata  doc t r i ne  should no t  be extended t o  claims f o r  

s p e c i f i c  performance. The F l o r i d a  Leg is la tu re  se t  a one-year s t a t u t e  o f  

l i m i t a t i o n s  f o r  s p e c i f i c  performance claims, the  shor tes t  l i m i t a t i o n s  per iod  

i n  the  S ta te  o f  F lo r i da .  The Leg is la tu re  has thus recognized the  need f o r  a 

p a r t y  t o  proceed exped i t i ous l y  i f  i t  in tends t o  compel a p a r t y  t o  perform a 

con t rac t  which has been breached. The Leg is la tu re  c l e a r l y  concluded t h a t  

p re jud i ce  would r e s u l t  from a l a t e r - i n s t i t u t e d  a c t i o n  f o r  s p e c i f i c  

performance. The Four th D i s t r i c t  cannot assume away any p re jud i ce  from a 

l a t e r - f i l e d  s p e c i f i c  performance c la im  mere ly  because a s u i t  f o r  damages was 

p rev ious l y  i n s t i t u t e d  by the  o the r  pa r t y .  The Leg is la tu re ' s  c l e a r  i n t e n t  i n  

p r e s c r i b i n g  an e x t r e m e l y  sho r t  s t a t u t e  o f  1 i m i t a t i o n s  f o r  s p e c i f i c  
-L 

performance ac t ions  must be upheld by t h i s  Court and should no t  be s t ruck  

down. 

m 

The fundamental f a i rness  issue o f  the  recoupment cases i s  absent here. 

I n  the  cases r e l i e d  upon by ATKINS, defendants were requ i red  t o  defend 

claims t h a t  p l a i n t i f f s  could b r i n g  based on longer  l i m i t a t i o n s  per iods wh i l e  

be ing unable t o  asser t  compulsory counterclaims sub jec t  t o  shor te r  

l i m i t a t i o n s  periods. Here,  instead, FISHER acted q u i c k l y  t o  asse r t  t h e i r  

claims f o r  damages and t o  q u i e t  t i t l e .  For over a year, ATKINS had the  

oppor tun i t y  t o  r a i s e  h i s  claims, bu t  d i d  no t  do so. He f i n a l l y  asserted h i s  

claims w i thout  leave o f  cour t .  The i n s t a n t  case does no t  i nvo l ve  an 

innocent defendant who was b l ind-s ided by a p l a i n t i f f  c a l c u l a t e d l y  

e x p l o i t i n g  d i f f e r i n g  l i m i t a t i o n s  periods. Rather, t h i s  Court has before i t  . 
- a defendant we l l  aware o f  claims t o  q u i e t  t i t l e  which he a c t i v e l y  defended 

and sa t  i d l y  by, making no attempt t o  asser t  a c la im  f o r  s p e c i f i c  
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performance t o  purchase the  land whose t i t l e  FISHER was t r y i n g  t o  qu ie t .  

Th is  i s  n o t  a case where the  defendant d i d  n o t  know e x a c t l y  when h i s  cause 

o f  a c t i o n  accrued. Fairness i s  n o t  on the  s ide  o f  ATKINS who f a i l e d  t o  

asse r t  h i s  c l a i m  through neg lec t  o r  f o r  t he  purposes o f  delay. The so le  

blame f o r  ATKINS n o t  t i m e l y  f i l i n g  h i s  c l a i m  f o r  s p e c i f i c  performance r e s t s  

square ly  on h i s  own shoulders; the  A l l i e  v. I ona ta  r a t i o n a l e  should n o t  be 

extended t o  save him from h i s  own neglect .  

I f  t h i s  Court  a l lows time-barred claims f o r  s p e c i f i c  performance o f  

con t rac ts  f o r  t he  purchase and sa le  o f  r e a l  p roper t y  t o  be r a i s e d  as 

compulsory counterclaims, F l o r i d a ' s  e n t i r e  r e a l  es ta te  i n d u s t r y  w i l l  be 

subjected t o  lengthy  per iods o f  r i sk  and u n c e r t a i n t y  which are  unprecedented 

i n  any o t h e r  s ta te .  A s e l l e r  would have f i v e  (5) years f rom the  breach o f  a 

purchase and sa le  agreement w i t h i n  which t o  f i l e  s u i t  aga ins t  the  

purchaser. Then, r a t h e r  then proceed aga ins t  the  s e l l e r  w i t h i n  one year,  

t he  purchaser would be f r e e  t o  counterc la im a t  any t i m e  t h e r e a f t e r  f o r  

spec i f i c  performance. I f ,  as happened i n  the  i n s t a n t  case, t he  counterc la im 

was n o t  asser ted f o r  more than a year  a f t e r  s u i t  was f i l e d ,  c la ims f o r  

spec i f i c  performance could p o t e n t i a l l y  be asser ted s i x  years o r  more a f t e r  

the  cause o f  a c t i o n  accrued, f a r  longer  than the  L e g i s l a t u r e  has deemed 

appropr ia te .  Moreover, a1 lowance o f  t a r d y  speci f i  c performance claims w i  11 

a f f e c t  n o t  o n l y  the  p a r t i e s  t o  the  o r i g i n a l  con t rac t  b u t  a l s o  t h i r d  p a r t i e s  

who may at tempt  t o  purchase or encumber the  proper ty .  

The mere f a c t  a s p e c i f i c  performance c la im  could be al lowed t o  be f i l e d  

a f t e r  the  one year  s t a t u t o r y  pe r iod  may render p roper t y  unmarketable f o r  up 

t o  s i x  years a f t e r  a f a i l e d  at tempt t o  c lose  on an o r i g i n a l  con t rac t .  I n  

. the  i n t e r i m ,  t i t l e  i nsu re rs  w i l l  necessa r i l y  be compelled t o  i nc lude  an 

except ion f rom coverage i n  a1 1 o f  t h e i r  p o l i c i e s .  Consequently, purchasers 

I 



w i l l  refuse t o  close on subsequent contracts wi thout obta in ing releases from 

p r i o r  buyers, who may withhold releases f o r  a pr ice.  Financial  i n s t i t u t i o n s  

and w i l l  not  loan funds t o  purchase o r  ref inance such propert ies.  I n  the 

in ter im,  s e l l e r s  w i l l  not  want t o  r i sk  spending new money t o  improve, repa i r  

o r  replace worn ou t  por t ions o f  t h e i r  property. I n  t h i s  way, unscrupulous 

purchasers w i  11 be able t o  extend an "unmarketabi 1 i ty  stranglehold" on 

property f o r  years beyond the one year s ta tu to ry  period. S e l l e r s  w i l l  be 

loathe t o  f i l e  s u i t s  against de fau l t i ng  purchasers t o  recover deposits o r  t o  

seek damages because, dur ing the pendency o f  those su i t s ,  o r i g i n a l  vendees 

w i l l  be able t o  f i l e  time-barred claims f o r  spec i f i c  performance thereby 

rendering the s e l l  e r s  ' p roper t i  es unmarketable f o r  many years. Indeed, 

s e l l e r s  might be forced by subsequent vendees t o  warrant t h a t  they have not 

sued and contract  not  t o  sue p r i o r  purchasers dur ing the pendency o f  any new 
-6 

contracts. S e l l e r s  and brokers w i l l  be bound t o  disclose t o  subsequent 

purchasers t h a t  a p r i o r  contract  had f a i l e d  o r  t h a t  breach o f  contract  

l i t i g a t i o n  was pending dur ing which an o r i g i n a l  purchaser could f i l e  a 

time-barred c la im f o r  speci f ic  performance. I f  they should f a i l  t o  do so, 

the s e l l e r s  and brokers might be exposed t o  claims f o r  f raud o r  

misrepresentation. I f  the Court were t o  a l low the one year s ta tu te  on 

s p e c i f i c  performance claims t o  be evaded, i t  i s  c l ea r  t h a t  the same log ic  

would enable a contractor,  materialman o r  laborer t o  respond t o  an owner's 

s u i t  over construct ion defects w i th  a counterclaim t o  foreclose a mechanics' 

1 i en beyond the one year perfod which the Legis lature establ ished f o r  

foreclosing mechanics ' 1 i ens. The consequence o f  the Fourth D i  s t r i  c t  Court 

r_ of Appeal decis ion i s  t o  unreasonably impede, complicate and r e s t r a i n  the 

Y 
a1 i enation o f  property. 
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The Legis la ture mandated a one-year s ta tu te  o f  1 im i ta t i ons  on speci f i  c 

performance claims. The Legis la ture d i d  not provide f o r  any condi t ions o r  

exceptions. The Fourth D i  s t r i  c t  Court o f  Appeal I s deci sion essenti a1 l y  

ignores 995.051, Fla. Stat., i n  which the Legis la ture l i s t e d  the 

circumstances which would t o l l  the running o f  the Statute o f  L imi ta t ions.  

That Statute doesn't  include the pendency o f  a s u i t  f o r  breach o f  contract  

concerning the subject property as an event which would t o l l  the l i m i t a t i o n s  

period. The one-year s ta tu te  on spec i f i c  performance act ions i s  on l y  one 

p a r t  o f  an extensive l e g i s l a t i v e  scheme which promotes marke tab i l i t y  o f  

t i t l e .  The a1 lowance o f  time-barred spec i f i c  performance claims would 

amount t o  impermissible j u d i c i a l  l e g i s l a t i o n  undermining the l e g i s l a t i v e  

p o l i c y  t o  support marke tab i l i t y  o f  t i t l e  and l i m i t a t i o n  o f  claims. 
a 

The common law a l so  requires t h a t  spec i f i c  performance claims be f i l e d  
.I w i th  reasonable promptness. I f  time-barred act ions were allowed, the 

r e s u l t s  i n  s p e c i f i c  performance cases would hinge on the subject ive and 

d i sc re t i ona ry  decisions reached by i nd i v idua l  judges as t o  whether those 

claims were f i  1 ed w i th  reasonabl e promptness. The uni form b r i g h t  1 i ne 

establ ished by the Legis la ture f o r  such claims t o  be f i l e d  w i t h i n  one year 

would be erased. Simply stated, the pub l i c  p o l i c y  and l e g i s l a t i v e  scheme 

favor ing the c e r t a i n t y  and marke tab i l i t y  o f  F lo r i da  r e a l  estate t i t l e s  w i l l  

be severely impaired. The p r a c t i c a l  rami f icat ions t o  such a holding could 

prove t o  be devastatlng. This Court should not extend the A l l i e  decis ion t o  

permit time-barred claims f o r  speci fi c performance. 
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ARGUMENT 

THE HOLDING OF ALLIE V. IONATA DOES NOT AND SHOULD NOT PERMIT THE ALLOWANCE OF A 
TIME-BARRED CLAIM FOR SPECIFIC PERFORMANCE WHEN FILED AS A COMPULSORY COUNTERCLAIM 

A. ALLIE I S  LIMITED TO A TIME-BARRED CLAIM I N  RECOUPMENT FOR MONEY DAMAGES ONLY 
AND DOES NOT APPLY TO A CLAIM FOR SPECIFIC PERFORMANCE. 

I n  A l l i e  v. Ionata,  503 So.2d 1237 (F la .  19871, t h i s  Court  was p e t i -  

ed quest ion o f  g rea t  p u b l i c  importance, t o  w i t :  

the  s t a t u t e  o f  l i m i t a t i o n  on an independent 
the  recovery o f  an a f f i r m a t i v e  judgment i n  
sory  counterclaim? 

t i oned  t o  answer a c e r t i f  

Does the  runn ing  o f  
cause o f  a c t i o n  bar  
recoupment on a compu 

& A l l i e  v. Ionata,  466 

sued f o r  r e s t i t u t i o n  and 

So.2d 1108 (F la .  5 t h  DCA 1985). I n  A l l i e ,  I ona ta  

r e s c i s s i o n  o f  the  purchase o f  several  parce ls  o f  

land  from A l l i e .  I n  defense, A l l i e  p led  the  re levan t  s t a t u t e  o f  l i m i t a t i o n s  

and counterclaimed f o r  t he  unpaid balance on the  notes f o r  two o f  the  

parce ls .  The t r i a l  judge entered judgment i n  favo r  o f  Ionata,  b u t  t he  F i f t h  
- 

D i s t r i c t  h e l d  t h a t  t he  a c t i o n  as t o  two o f  the  cont rac ts  was barred by the  

s t a t u t e  o f  l i m i t a t i o n s .  & A l l i e  v. Ionata,  417 So.2d 1077 (F la.  5 t h  DCA), 

rev iew denied, 424 So.2d 761 (F la.  1982). A f t e r  remand, A l l i e  rev i ved  h i s  

counterc la im f o r  t he  balance due on the  two notes. I n  response, Ionata  

in te rposed A1 11 e '  s f i d u c i a r y  breach and p l  ed recoupment as a defense, 

reques t ing  r e s t i t u t i o n  and r e s c i s s i o n  o f  t he  cont rac ts .  The t r i a l  cou r t  

granted I o n a t a ' s  mot ion f o r  summary judgment on the  c l a i m  o f  recoupment and 

granted a f f i r m a t i v e  r e l i e f  i n  the  form o f  an award o f  monetary damages i n  

favo r  o f  Ionata.  On a second appeal t o  the  F i f t h  D i s t r i c t ,  t he  c o u r t  

reversed i n  p a r t ,  l i m i t i n g  Iona ta ' s  recovery t o  the  amount c la imed by 

A l l i e .  A l l i e  v. Ionata,  466 So.2d a t  1113. 

The F i f t h  D i s t r i c t ' s  l i m i t i n g  o f  I ona ta ' s  recovery t o  the  amount claimed 

. by A l l i e  d i r e c t l y  c o n f l i c t e d  w i t h  the  ho ld ing  o f  Chernev v. Moody, 413 So.2d 

866 (F la.  1 s t  DCA 1982). I n  Cherney, Moody, an a t to rney ,  represented M r .  
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and Mrs. Cherney i n  a 1977 adoption. I n  January, 1980, Moody f i l e d  s u i t  i n  

county c o u r t  f o r  t he  c o l l e c t i o n  o f  f e  s f o r  those adoption proceedings. The 

Cherneys counterclaimed f o r  compensatory and pun1 t i v e  damages. The t r i a l  

c o u r t  dismissed the  counterc la im w i t h  p re jud i ce  on the  ground t h a t  i t  

sounded i n  l ega l  ma lprac t ice  and was barred by the  two-year s t a t u t e  o f  

l i m i t a t i o n s .  Sect ion 95.11(4)(a), F la .  S ta t .  (1980). I t  was undisputed 

t h a t  as o f  November 1977, the  Cherneys were on i n q u i r y  n o t i c e  o f  t he  accrual 

o f  a cause o f  a c t i o n  against  Moody and t h a t  t he  n o t i c e  commenced the  running 

o f  t he  s t a t u t e  of l i m i t a t i o n s .  Thus, the  F i r s t  D i s t r i c t  he ld  t h a t  the  

Cherneys' cause o f  a c t i o n  f o r  l ega l  malpract ice,  as an independent cause o f  

ac t ion ,  was barred by the  running o f  t he  two-year s t a t u t e  o f  l i m i t a t i o n s  by 

the  t i m e  Moody f i l e d  h i s  s u i t  i n  January, 1980. Chernev v. Moodv, 413 So.2d 

a t  867. 

The F i r s t  D i s t r i c t  nevertheless concluded t h a t  i t  was an e r r o r  t o  

dismiss the  counterc la im w i t h  p re jud ice .  I t  based i t s  dec is ion,  i n  pa r t ,  on 

the  f a c t  t h a t  i t  i s  "we l l - se t t l ed  t h a t  a counterc la im f o r  recoupment may be 

asserted although barred by the  s t a t u t e  o f  l i m i t a t i o n s  as an independent 

cause of act ion,"  c i t i n g  Pavne v. Nicholson, 100 F la.  1459, 131 So. 324, 326 

(F la .  1930). 

The F i r s t  D i s t r i c t  went on t o  observe t h a t  t he  Cherneys' counterc la im 

exceeded the  j u r i s d i c t i o n a l  amount o f  t he  county cou r t  and o f  Moody's s u i t  

f o r  fees a l l e g e d l y  owed. That ra i sed  the  issue o f  whether the  Cherneys 

could recover an a f f i r m a t i v e  judgment above the  amount sued on by Moody. 

The c o u r t  s ta ted:  

There i s  c o n f l i c t i n g  a u t h o r i t y  as t o  whether a p lea  i n  recoupment 
which i s  o therwise barred as an independent cause o f  a c t i o n  may be 

de fens ive ly  t o  reduce the  amount the  p l a i n t i f f  demands. We have 
examined the  h i s t o r y  o f  t he  p lea  o f  recoupment i n  F l o r i d a  and 
conclude f o r  t he  reasons given below t h a t  a p lea  o f  recoupment may 

* used t o  ob ta in  an a f f i r m a t i v e  judgment o r  may o n l y  be used 
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be used t o  o b t a i n  an a f f i r m a t i v e  judgment even though barred as an 
independent cause o f  a c t i o n  by the  s t a t u t e  o f  l i m i t a t i o n s .  

Chernev v. Moody, 413 So.2d a t  867. 

The F i r s t  D i s t r i c t  then s e t  f o r t h  a s c h o l a r l y  h i s t o r i c a l  examination o f  

p leas o f  recoupment. The cou r t  noted t h a t  p leas o f  recoupment were 

o r i g i n a l l y  defens ive i n  na ture  and d i d  n o t  permi t  recovery o f  an a f f i r m a t i v e  

judgment. Th is  was contrasted w i t h  a p lea  o f  s e t o f f  which was o f  s t a t u t o r y  

o r i g i n  and arose from a separate t ransac t i on  o r  occurrence from the  

p l a i n t i f f ' s  c l a i m  and permi t ted  recovery o f  an a f f i r m a t i v e  judgment. Pleas 

o f  recoupment were converted i n t o  o f f e n s i v e  pleas, and the  d i s t i n c t i o n  

between recoupment and setof f  l a r g e l y  e l im ina ted  by Chapter 14823, Laws o f  

F l o r i d a  (1931) which prov ided t h a t  pleas o f  recoupment " s h a l l  have the  same 

.. f o r c e  and e f f e c t ,  and c rea te  the  same r i g h t  o f  recovery t o  the  defendant as 

p leas o f  setof f ,  and form the  proper  bas is  f o r  judgment i n  favo r  o f  the  

defendant i n  the  same manner and t o  the  same ex ten t  as p leas o f  s e t o f f . "  413 
.. 

So.2d a t  868. The Cour t  evaluated the  referenced Act,  s t a t i n g :  

The ev ident  purpose o f  t he  s t a t u t e  i s  t o  remove the  r e s t r i c t i o n  by 
which the  p leader  was f o r m a l l y  prevented from recover ing  the  amount 
es tab l i shed by him over t h a t  found t o  be due the  D l a i n t i f f .  
Jacksonv i l l e  PaDer Co. v. Smith & Winchester M f q .  Co.,' 147 F la .  
311, 2 So.2d 890, 893 (F la.  1941). 

- I d .  a t  868. 

A f u r t h e r  change occurred i n  1941 when the  l e g i s l a t u r e  enacted s ta tu tes  

which prov ided t h a t  t he  defendant may c l a i m  r e l i e f  exceeding an amount o r  

d i f f e r e n t  i n  k i n d  f rom t h a t  sought i n  the  p lead ing  o f  t he  p l a i n t i f f .  Id. The 

F i r s t  D i s t r i c t  went on t o  conclude t h a t  the  d i s t i n c t i o n  between s e t o f f s  and 

recoupment was n o t  abol ished. Rather, compulsory counterclaims seemed t o  be 

recognized as presentable by recoupment and permiss ive counterclaims could 
I 

be r a i s e d  by s e t o f f .  The F i r s t  D i s t r i c t  s ta ted:  'z 
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Based on the  above h i s t o r y  o f  t he  p lea  o f  recoupment, we a re  
convinced t h a t  t h e  1931 l e g i s l a t u r e  created a s t a t u t o r y  r i g h t  t o  an 
a f f i r m a t i v e  judgment on a p lea  o f  recoupment and t h a t  t h i s  
s t a t u t o r y  r i g h t  has been preserved through the  var ious adaptations 
and enactments which have produced the  cu r ren t  F l o r i d a  Rule o f  
C i  v i  1 Procedure 1 .170. 

Chernev, 413 So.2d a t  869. 

The Court concluded by agreeing w i t h  the  d issent  o f  Judge Pearson i n  

Horace Mann Ins .  Co. v.  DeMirza, 312 So.2d 501 (F la.  3d DCA 1975) t h a t  " the 

i n t e n t  o f  t he  present  r u l e s  w i l l  be best  served by ho ld ing  t h a t  a compulsory 

counterc la im i n  recoupment permi ts  the  recovery o f  an a f f i r m a t i v e  judgment 

even though barred as an independent cause o f  a c t i o n  by the  running o f  the  

s t a t u t e  o f  l i m i t a t i o n s . "  Id. a t  869. The cou r t  recognized t h a t  i t s  ho ld ing  

c o n f l i c t e d  w i t h  the  DeMirza dec is ion  and a l so  c e r t i f i e d  the  above quest ion 

- t o  the  Supreme Court. 

The o n l y  i ssue before t h i s  Court i n  A l l i e  v.  I ona ta  was whether 

defendants could r a i s e  time-barred compulsory counterclaims as pleas i n  
. 

recoupment and succeed i n  ob ta in ing  a money judgment against  the  p l a i n t i f f  

i n  excess o f  t he  p l a i n t i f f ' s  claim. I n  o ther  words, the  quest ion was no t  

whether equ i tab le  r e l i e f  could be granted as a counterc la im a1 though t i m e -  

barred as an a f f i r m a t i v e  c la im  -- ins tead the  A l l i e  Court was o n l y  asked 

whether o r  no t  I ona ta ' s  p lea  i n  recoupment ( f o r  damages) on a time-barred 

c la im  was l i m i t e d  i n  d o l l a r s  by the  d o l l a r  amount o f  the  p l a i n t i f f ' s  claim. 

This  Court answered t h a t  l i m i t e d  c e r t i f i e d  quest ion i n  the  negative, ho ld ing  

t h a t  t he  defendant's c la im  i s  no t  so l i m i t e d  i n  amount. I n  reaching i t s  

dec is ion,  t h i s  Court adopted the  ana lys is  o f  Jus t i ce  Shaw i n  Cherney 

d e l i n e a t i n g  the  h i s t o r y  o f  the  p lea  o f  recoupment r e f e r r e d  t o  above. 

Moreover, t h e  Court was persuaded by the  cons idera t ion  o f  the  purposes o f  

s ta tu tes  o f  l i m i t a t i o n s  "designed as sh ie lds  t o  p r o t e c t  defendants against  

unreasonable delays i n  f i l i n g  law s u i t s  and t o  prevent unexpected 

'r 

.- 
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enforcement o f  s t a l e  claims." A l l i e  v.  Ionata, 503 So.2d a t  1240. This 

Court concluded: 

A p a r t y  who seeks a f f i  rmat ive re1 i ef ,  whether through an o r i g i n a l  
complaint or a counterclaim, e f f e c t i v e l y  asser ts  t h a t  he i s  
prepared t o  prosecute a l l  aspects o f  t h a t  mat ter .  Having 
s u f f i c i e n t  knowledge o f  t he  f a c t s  t o  support a complaint and 
s u f f i c i e n t  evidence t o  prosecute t h a t  complaint, he must be 
prepared t o  defend against  any a f f i  rmat i  ve  defense a r i  s i ng  
therefrom. Thus, once a p a r t y  f i l e s  an a f f i r m a t i v e  ac t ion ,  he 
cannot t h e r e a f t e r  profess t o  be surpr ised  by or pre jud iced by 
a f f i r m a t i v e  defenses or compulsory counterclaims t h a t  s t e m  from 
t h a t  ac t ion .  The same r a t i o n a l e  which permi ts  the  defense o f  
recoupment a t  a l l  on a c la im  which would be barred by the  s t a t u t e  
o f  l i m i t a t i o n s  supports the  recovery o f  a f f i r m a t i v e  r e l i e f .  We can 
perce ive no l o g i c a l  reason t o  p r o h i b i t  an a f f i r m a t i v e  judgment i n  
such circumstances. 

A l l i e  v. I ona ta  a t  1240. 

As ind ica ted ,  however, t he  fac tua l  circumstances and claims presented by 

.* A l l i e  v. I ona ta  per ta ined s o l e l y  t o  competing claims f o r  money damages and 

d i d  no t  address a c la im  f o r  s p e c i f i c  performance. Indeed, the  Fourth 

D i s t r i c t  Court o f  Appeal Opinion i n  the  i n s t a n t  case i s  the  f i r s t  repor ted 
. 

dec is ion  from any cou r t  ( i n c l u d i n g  A l l i e  v. Ionata)  which addresses the  

issue. The Fourth D i s t r i c t  Court o f  Appeal s ta ted  "our research has no t  

revealed any s i m i l a r  case i n  t h i s  j u r i s d i c t i o n  or anywhere i n  the  country  

where a t i m e  barred c la im  f o r  s p e c i f i c  performance has been al lowed as a 

compulsory counterc la im on the  l ega l  theory o f  recoupment. . . I' Opinion a t  

3. Notwi thstanding the  complete absence o f  any precedent t o  support i t s  

dec is ion,  t he  Fourth D i s t r i c t  Court o f  Appeal ignored the  one year 

l i m i t a t i o n s  pe r iod  mandated by the  l e g i s l a t u r e  and ex t rapo la ted  from the  

A l l i e  dec is ion  t o  a l l ow  time-barred s p e c i f i c  performance claims t o  be ra i sed  

as compulsory counterclaims. 

The o n l y  repor ted  dec is ion  which addressed a s i m i l a r  i ssue was S t e i n  v.  

Cherry, 158 Pa.Super. 329, 44 A.2d 846 (1945). I n  Ste in ,  t he  cou r t  he ld  t h a t  
. 

the defense o f  recoupment no t  a v a i l a b l e  t o  a defendant who sought t o  recover 
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personal property ra the r  than i t s  value. The same d i s t i n c t i o n  should be 

c a r e f u l l y  drawn here since, what ATKINS seeks i s  t o  have the Court compel 

the sale o f  the Property, not  m e r e l y  damages f o r  breach o f  contract  (which 

c la im was a lso ra ised i n  h i s  Counterclaim i n  a separate Count, not  involved 

i n  t h i s  Appeal. ATKINS App. a t  134-35). 

The underlying r a t i o n a l e  o f  the recoupment cases i s  conspicuously absent 

i n  t h i s  act ion.  The A l l i e  decis ion was premised upon a p r i n c i p l e  o f  

fundamental fa i rness underlying the decisions which a1 low time-barred pleas 

of recoupment t o  be ra ised defensively: p l a i n t i f f s  ought not t o  be allowed 

t o  e x p l o i t  the d i f f e r i n g  lengths o f  disparate statutes o f  l i m i t a t i o n s  by 

s t a l l i n g  the f i l i n g  o f  t h e i r  claims u n t i l  a f t e r  the shorter l i m i t a t i o n s  

per iod expires i n  order t o  el iminate defensive claims. The Court, i n  

Chernev, SuPra, found such e x p l o i t a t i o n  t o  be i n t o l e r a b l e  and r u l e d  an 
-* 

> a t torney could not escape r e s p o n s i b i l i t y  f o r  h i s  own malpractice by wai t ing 

t o  pursue c o l l e c t i o n  o f  h i s  at torneys'  f e e s  f o r  t h a t  representation more 

than two years a f t e r  a cause o f  act ion f o r  malpractice had accrued. This 

Court a l so  would not t o l e r a t e  an e f f o r t  by a lender t o  purge a 

usury-i nfected contract  a f t e r  the running o f  a shorter s ta tu te  o f  

l i m i t a t i o n s  on usury claims. Beekner v.  Cawthon, 145 Fla. 252, 198 So. 794 

(Fla.  1940). 

The i n s t a n t  case i s  not  one where a p l a i n t i f f  waited t o  make a c la im 

u n t i l  the defendant's cause o f  act ion was barred by a shorter s ta tu te  o f  

l i m i t a t i o n s .  Rather, i t  was FISHER, as p l a i n t i f f ,  who acted promptly t o  

assert  h i s  claims f o r  damages and t o  qu ie t  t i t l e .  The Agreement ca l l ed  f o r  

c los ing not l a t e r  than December 5, 1987. FISHER formal ly  declared ATKINS t o  

be i n  de fau l t  o f  the Agreement by l e t t e r  dated February 12, 1988. ATKINS 

responded by dec lar ing FISHER i n  de fau l t  by l e t t e r  dated February 18, 1988. 
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On May 4, 1988, f i v e  months a f t e r  ATKINS f a i l e d  t o  c lose  and less  than th ree  

months a f t e r  t he  dec la ra t ions  o f  de fau l t ,  FISHER f i l e d  s u i t  on the  

Agreement. ATKINS was served May 24, 1988. The case had been a c t i v e  f o r  

more than one year before ATKINS f i l e d  a counterc la im w i thout  leave o f  

cour t .  

As s ta ted  i n  C i t y  o f  Orlando v. Wil l iams, 493 So.2d 15, 16 (F la .  5 t h  DCA 

1986) : 

Sect ion 95.11(5)(a), F la .  S ta t .  (1985) requ i res  t h a t  an a c t i o n  f o r  
s p e c i f i c  performance o f  a con t rac t  s h a l l  be commenced w i t h i n  one 
year. Consis tent  w i t h  F l o r i d a  law, t h i s  means t h a t  t he  s t a t u t e  o f  
l i m i t a t i o n s  begins t o  run on the  date the  con t rac t  i s  breached. 
Centra l  Nat ional  Bank v. Centra l  BancorP. In€. ,  411 So.2d 358 (F la.  
3d DCA 1982). Stated d i f f e r e n t l y ,  the  s t a t u t e  o f  l i m i t a t i o n s  
s t a r t s  running when there  has been n o t i c e  o f  an invas ion  o f  
p l a i n t i f f ' s  l e g a l  r i g h t s  o r  n o t i c e  o f  p l a i n t i f f ' s  r i g h t  t o  a cause 
o f  ac t i on .  Toledo Park Homes v. Grant, 447 So. 2d 343 (F la.  4 t h  
DCA 1984); Smith v.  Cont inenta l  Insurance Co., 326 So.2d 189 (F la.  
2d DCA 1976). 

. I n  t h i s  case, FISHER d i d  no t  w a i t  u n t i l  a f t e r  one year passed t o  asser t  h i s  

claims t o  prevent  ATKINS from asse r t i ng  a c la im  f o r  s p e c i f i c  performance. 

I t  was ATKINS who made no attempt t o  s p e c i f i c a l l y  enforce the  Agreement f o r  

more than seventeen (17)  months a f t e r  the  c l o s i n g  date passed, f i f t e e n  (15) 

months a f t e r  he dec lared FISHER t o  be i n  d e f a u l t  o f  the  Agreement and more 

than one year  a f t e r  s u i t  was f i l e d  by FISHER on the  Agreement.4 No a c t i o n  

taken by FISHER surpr ised  ATKINS t o  h i s  det r iment .  ATKINS simply s l e p t  on 

h i s  r i g h t s  and un fo r tuna te l y  persuaded the  Four th D i s t r i c t  Court o f  Appeal 

t o  rescue him and enable him t o  prevent FISHER from r e - s e l l i n g  the  Proper ty  

-- two years a f t e r  t he  de fau l t s  were declared. 

Indeed, ATKINS was w e l l  aware o f  t he  claims being made aga ins t  him and 

cannot c l a i m  t h a t  he would have been forced t o  defend a newly f i l e d  a c t i o n  

41n f a c t ,  ATKINS f i l e d  h i s  Counterclaim four teen (14) months a f t e r  he 
i n t e r f e r e d  w i t h  FISHER'S attempt t o  s e l l  a t h i r d  p a r t y  on the  grounds he, 
ATKINS, had a r i g h t  t o  the  Property. 
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without ever having had an opportuni ty t o  r a i s e  h i s  own claims. To the 

contrary, ATKINS was f r e e l y  able t o  assert  h i s  s p e c i f i c  performance claim, 

and should have done so w i t h i n  the t i m e  and i n  the manner r e q ~ i r e d . ~  To 

a l low a time-barred c la im f o r  spec i f i c  performance t o  be f i l e d  would reward 

ATKINS f o r  h i  s d i  l a t o r i  ness and would compl etely contravene the requi rement 

for  asser t ing an act ion f o r  spec i f i c  performance expedi t iously as required 

both i n  the s ta tu te  o f  l i m i t a t i o n s  and case law. 

I n  the i n s t a n t  case, i t  makes no sense t o  permit ATKINS t o  f i l e  a 

time-barred c la im f o r  spec i f i c  performance since he had ample t i m e  t o  do so 

before the l i m i t a t i o n s  per iod expired. The holding i n  A l l i e  should 

therefore not on l y  be l i m i t e d  t o  recoupment cases ( i . e . ,  i nvo l v ing  

rec iprocal  claims for money damages) but, i f  extended, the A l l i e  holding 

should apply on l y  t o  cases where the breach o f  contract  c la im i s  f i l e d  a f t e r  
% 

-. the exp i ra t i on  o f  the shorter s ta tu te  o f  l i m i t a t i o n .  There i s  simply no 

r a t i o n a l e  whatsoever f o r  expanding A l l i e  t o  apply t o  instances where the 

p a r t y  seeking t o  f i l e  a time-barred claim under the shorter s ta tu te  o f  

l i m i t a t i o n s  had an opportuni ty t o  do so dur ing the pendency o f  l i t i g a t i o n  

but f a i l e d ,  wi thout explanation, t o  do so. Otherwise, pa r t i es  w i l l  not  f e e l  

compelled t o  f i l e  claims timely w i t h i n  the l i m i t a t i o n s  per iod but, ra ther ,  

w i l l  delay, conf ident t h a t  they w i l l  be allowed t o  f i l e  time-barred actions 

as compulsory counterclaims as long as the main ac t i on  remains pending. 

This r e s u l t  w i l l  contravene a strong long-standing pub l i c  p o l i c y  which 

prefers the timely f i l i n g  o f  claims without delay. 

I n  h i s  dissent ing opinion i n  t h i s  case, Judge Stone stated: ''I cannot 

and would not make the leap from recogni t ion o f  a r i g h t  t o  assert  a 

%hen ATKINS f i n a l l y  decided t o  assert  the claims, he d i d  so without 
1 eave. 
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time-barred counterclaim i n  recoupment t o  a1 lowing a s i m i l a r l y  barred 

counterclaim f o r  spec i f i c  performance." Opinion a t  4. FISHER contends 

there are very strong l o g i c a l  and p r a c t i c a l  reasons why t h i s  Court should 

not make such a quantum leap, notwithstanding the laudatory purposes 

underlying the A l l i e  v. Ionata decision. As the Fourth D i s t r i c t  Court o f  

Appeal i t s e l f  recognized, ''a spec i f i c  performance claim i s  not  s i m i l a r  t o  a 

c la im i n  recoupment." Opinion a t  3. The Fourth D i s t r i c t  Court o f  Appeal 

erroneously concluded t h a t  the d i s t i n c t i o n  was without a di f ference. The 

d i  fferences, however, are profound and i r r e f u t a b l e .  

The h i s t o r y  o f  the treatment o f  pleas i n  recoupment does not j u s t i f y  the 

r e s u l t  reached by the Fourth D i s t r i c t  Court o f  Appeal i n  the i n s t a n t  case. 

See Chernev v. Moody, 413 So.2d 866 (Fla. 1 s t  DCA 1982). Pleas i n  

recoupment and se to f f s  are matters o f  do l l a rs  and cents. A l l i e  v. Ionata 
-. 

holds t h a t  the amount o f  the c la im i n  recoupment i s  not  l i m i t e d  t o  the 

amount o f  the of fens ive claim. There may be a f f i r m a t i v e  r e l i e f ,  i .e . ,  a 

p lea i n  recoupment may exceed the p l a i n t i f f ' s  claim. Ye t ,  spec i f i c  

performance i s  not  e s s e n t i a l l y  defensive i n  nature. Speci f ic  performance i s  

an e n t i r e l y  d i f f e r e n t  remedy and should be t reated as such accordingly. 6 

The r a t i o n a l e  o f  the A l l i e  v. Ionata decis ion was t h a t  a p l a i n t i f f  

should a n t i c i p a t e  the f i l i n g  o f  compulsory counterclaims i n  recoupment and, 

therefore, should not be allowed t o  c la im t h a t  he was prejudiced by the 

f i l i n g  o f  such c la im a f t e r  the appl icable s ta tu te  o f  l i m i t a t i o n s  expired. 

That decis ion was premised on the not ion t h a t  not on ly  should such a 

defendant be allowed t o  negate the p l a i n t i f f ' s  claim, but should be e n t i t l e d  

6The Opinion notes a t  page 2 t h a t  i n  A l l i e  v. Ionata the plea i n  
recoupment requested the equi table remedies o f  resc iss ion and r e s t i t u t i o n .  
Notwithstanding the f a c t  t h a t  these are equi table remedies, the holding i n  
A1 1 l e  v. Ionata on ly  dea l t  w i th  the issue o f  monetary damages. 
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t o  recover an " a f f i r m a t i v e  judgment". The Court reasoned t h a t  i f  an 

a f f i r m a t i v e  defense based on a time-barred c la im  could be al lowed as a 

defense, then the  Defendant should be permi t ted  t o  present  t he  same evidence 

i n  a compulsory counterc la im i n  recoupment t o  recover money damages. The 

" a f f i r m a t i v e  judgment" (which the  A l l i e  op in ion  r e f e r s  t o )  i s  l i m i t e d  t o  

r e s o l v i n g  money damage claims between the  two p a r t i e s  t o  a t ransac t ion ;  i t  

should no t  be extended t o  the  g ran t i ng  of s p e c i f i c  performance which w i l l  

a f f e c t  var ious t h i r d  p a r t i e s  t o  the  o r i g i n a l  t ransac t ion .  

The Four th D i s t r i c t  Court o f  Appeal misapplied the  A l l i e  r a t i o n a l e  i n  

extending i t s  ho ld ing  t o  time-barred speci f i  c performance compul sory  

counterclaims. A c la im  f o r  s p e c i f i c  performance i s  no t  an a f f i r m a t i v e  

defense t o  an a c t i o n  f o r  breach o f  con t rac t  damages. Under the  A l l i e  

r a t i o n a l e ,  i t  i s  understandable t h a t  a c l i e n t  might want t o  f i l e  a 

time-barred a c t i o n  f o r  p ro fess iona l  ma lprac t ice  against  an a t to rney  who 

f i l e s  a breach o f  con t rac t  a c t i o n  f o r  fees a f t e r  t he  running o f  t he  shor te r  

s t a t u t e  o f  l i m i t a t i o n s  f o r  malpract ice.  See Chernev v. Moody, sutwa. I t  i s  

no t  l o g i c a l  t h a t  t he  f i l i n g  o f  a breach of con t rac t  a c t i o n  by a p a r t y  t o  a 

r e a l  es ta te  sales t ransac t i on  would cause a p a r t y  t o  t h a t  t ransac t i on  t o  

decide t o  f i l e  a time-barred a c t i o n  f o r  a s p e c i f i c  performance years a f t e r  

t he  t ransac t i on  should have closed. The elements and p roo f  necessary t o  

e s t a b l i s h  such a c la im  are q u i t e  d i f f e r e n t  from a compulsory counterc la im 

f o r  breach o f  con t rac t  seeking money damages. 

Precedent e x i s t s  t o  a l l ow  a recoupment c la im  t o  reduce o r  e l im ina te  a 

p l a i n t i f f  I s c la im  f o r  money damages. Cont ra r i  ly, there  i s absol u t e l y  no 

precedent p e r m i t t i n g  a time-barred c la im  f o r  s p e c i f i c  performance i n  

recoupment; t h a t  type of c la im  does no t  reduce, e l im ina te  o r  "recoup" 

aga ins t  t he  p l a i n t i f f ' s  claim. Rather, i t  rewards a de l inquent  defendant 



w i t h  the  oppor tun i t y  t o  resu r rec t  a time-barred c la im  t o  o b t a i n  r e a l  

proper ty .  

The A l l i e  dec is ion  depends on the  presumption o f  t he  absence of 

p re jud i ce  from the  a1 lowance o f  a time-barred compulsory counterc la im f o r  

money damages i n  recoupment. I n  cont ras t ,  t he  sub jec t  s t a t u t e  of 

l i m i t a t i o n s  i s  premised upon the  ex is tence of pre jud i ce  t o  a p a r t y  who must 

defend a s p e c i f i c  performance c la im  f i l e d  beyond the  one year per iod.  

The Court i n  A l l i e  has placed grea t  r e l i a n c e  upon the  presumption t h a t  

p re jud i ce  can no t  be asserted by a p l a i n t i f f  whom the  defendant then c a l l s  

upon t o  l i t i g a t e  o the r  aspects o f  a t ransac t ion .  The Four th D i s t r i c t  Court 

o f  Appeal's ex t rapo la t i on  from A l l i e  i n c o r r e c t l y  assumes t h a t  once a p a r t y  

f i l e s  an ac t ion ,  he cannot be pre jud iced by the  f i l i n g  o f  any k i n d  o f  

compulsory counterclaim, regardless o f  'what s t a t u t e  o f  l i m i t a t i o n s  pe r iod  

might have app l ied  t o  the  barred ac t ion ,  what k i n d  o f  r e l i e f  t he  barred 

a c t i o n  might be seeking or what innocent t h i r d  p a r t i e s  might have by then 

become invo lved and pre jud iced.  Yet, i n  a s p e c i f i c  performance context ,  

such presumption o f  the  absence of p re jud i ce  d i r e c t l y  contravenes the  

l e g i s l a t i v e  presumption o f  t he  existence o f  p re jud ice .  The presumption o f  

t he  absence o f  p re jud i ce  i s  p a r t i c u l a r l y  inappropr ia te  i n  the  i n s t a n t  case. 

Dur ing the  pe r iod  o f  ATKINS' s i lence,  the  p roper t y  which i s  t he  subject  

mat ter  o f  t he  Agreement was under cont rac t  t o  another i n d i v i d u a l  who has 

inves ted  l a r g e  sums i n  the  proper ty .  The sa le  u l t i m a t e l y  d i d  no t  c lose 

because ATKINS' c l a im  f o r  s p e c i f i c  performance was s t i  11 outstanding. Even 

i n  the  absence o f  a sale, r e q u i r i n g  FISHER t o  keep p roper t y  worth more than 

Ten M i l l i o n  D o l l a r s  ($10,000,000.00) o f f  t he  market f o r  more than f i v e  

years, desp i te  the  f a c t  t h a t  no c l o s i n g  occurred and no t i m e l y  c la im  t o  the  

p roper t y  had been made by ATKINS, i s  a l so  c l e a r l y  p r e j u d i c i a l .  Therefore, 
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t he  Four th D i s t r i c t  Court o f  Appeal dec is ion  undermines a c l e a r  l e g i s l a t i v e  

d i r e c t i v e  based upon wel l -estab l ished p u b l i c  p o l i c y .  Since a c la im  f o r  

s p e c i f i c  performance i s  so d r a s t i c a l l y  d i f f e r e n t  from a c la im  i n  recoupment 

f o r  money damages, A l l i e  should no t  be extended. 

B. THE LEGISLATIVE SCHEME AND PUBLIC POLICY SUPPORTING MARKETABILITY OF 
TITLE WILL BE SEVERELY UNDERMINED BY THE ALLOWANCE OF TIME-BARRED CLAIMS 
FOR SPECIFIC PERFORMANCE. 

The Four th D i s t r i c t  Court o f  Appeal dec is ion  under rev iew i n  the  i n s t a n t  

case, i f  n o t  reversed, w i l l  d i s r u p t  the  l e g i s l a t i v e  scheme and undermine 

numerous long s tanding pub1 i c po l  i c i  es whi ch support, encourage and prov ide 

f o r  t he  c e r t a i n t y  and m a r k e t a b i l i t y  o f  r e a l  es ta te  t i t l e s .  Indeed, one 

p r a c t i c a l  and immediate consequence o f  the  Fourth D i s t r i c t ' s  dec is ion,  i f  

n o t  revised, w i l l  be t o  render t i t l e s  unmarketable where buyers and s e l l e r s  

do no t  c lose  on contracts ,  u n t i l  the  e x p i r a t i o n  o f  the  f i v e  year  l i m i t a t i o n s  

pe r iod  f o r  f i l i n g  breach o f  con t rac t  claims or the  conclus ion o f  

l i t i g a t i o n .  P r i o r  t o  the  dec is ion  under review, i f  an a c t i o n  f o r  s p e c i f i c  

performance had no t  been f i l e d  w i t h i n  one (1) year, the  m a r k e t a b i l i t y  o f  t he  

sub jec t  p roper t y  was no t  a f fec ted  by the  f a c t  t h a t  a t ransac t i on  between a 

s e l l e r  and an o r i g i n a l  buyer d i d  no t  c lose  or t h a t  l i t i g a t i o n  was being 

pursued. I f  t h a t  dec is ion  i s  no t  reversed, t he  d e l i c a t e  balance s t ruck  by 

the  Legi s l a t u r e  between enabl i ng p a r t i  es t o  a fa1 1 ed sa l  es t ransac t i on  t o  

compel s p e c i f i c  performance and the  need t o  ensure m a r k e t a b i l i t y  o f  t i t l e  by 

l i m i t i n g  the  s p e c i f i c  performance pe r iod  w i l l  be s i g n i f i c a n t l y  a l t e r e d  and 

m a t e r i a l l y  harmed. 

1. THE THREAT OF SPECIF IC  PERFORMANCE DEFEATS MARKETABILITY OF TITLE. 

Un l i ke  o the r  forms o f  proper ty ,  land i s  permanent, immovable and 

i n d e s t r u c t i b l e .  Due t o  i t s  unique character, a specia l  body of law has 

developed around i t s  ownership. The Court i n  Cunninqham v. Halev, 501 So.2d 
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649 (F la.  5 t h  DCA 1986) discussed the  f o l l o w i n g  p u b l i c  p o l i c y  i nvo l ved  i n  

marketable t i  tl es : 

I n  a n a t i o n  such as ours, where p roper t y  i s  sub jec t  t o  p r i v a t e  
ownership, t he  r i g h t s  o f  c i t i z e n s  t o  own, t o  use, and t o  t r a n s f e r  
land  a re  most valued r i g h t s .  The enjoyment o f  those r i g h t s  i s  
d i r e c t l y  r e l a t e d  t o  the  ex is tence o f  a r e l a t i v e l y  safe, simple, and 
inexpensive system f o r  assur ing the  m a r k e t a b i l i t y  o f  land  t i t l e s  
and t h e i r  ready t r a n s f e r a b i l i t y .  Because of t he  endur ing na ture  of 
land, t he  va lue o f  i t s  use and ownership, and the  v a r i e t y  and 
complex i ty  o f  i n t e r e s t s  i n  land permi t ted  under Eng l ish  and 
American law, land t i t l e s  tend i n  t i m e  t o  accumulate de fec ts ,  
d i ve rgen t  c la ims and r i g h t s  and r e s t r i c t i o n s  and l i m i t a t i o n s  which 
erode t h e i r  marketabi 1 i ty. Good Dub l i c  P o l i c y  decrees t h a t  t he re  
be a l i m i t  t o  which these mat ters  a re  Dermi t ted t o  a dverse lv  a f f e c t  
t he  m a r k e t a b i l i t y  o f land t i t l e s .  The pas t  should n o t  be ab le  t o  
fo reve r  r u l e  the  present  from the  grave. (Emphasis suppl ied)  

I b i d .  a t  652. 

The F l o r i d a  Supreme Court  has de f ined the  concept o f  m a r k e t a b i l i t y  o f  

t i t l e  i n  ve ry  broad terms: 

As a general r u l e ,  a purchaser i s  n o t  requ i red  t o  accept a 
conveyance i f  the  t i t l e  o f  the  vendor i s  reasonably doubt fu l .  
purchaser i s  e n t i t l e d  t o  what i s  termed a marketable t i t l e ,  and 
t h i s  means n o t  m e r e l y  a t i t l e  v a l i d  i n  f a c t ,  bu t  a t i t l e  t h a t  must 
be s uch as t o  make i t  reasonably ce r t a i n  t h a t  i t  w i l l  not be c a l l e d  
i n t o  auest ion i n  the  f u t u r e  so as t o  sub jec t  t he  Purchaser t o  the 
hazard o f  l i t i a a t i o n  w i t h  re ference t h e r e t o  and must be f r e e  f rom 
reasonable doubt as t o  any quest ion o f  f ac t  or law necessary t o  
sus ta in  i t s  v a l i d i t y .  I t  must be, as i s  sometimes said,  a t i t l e  
which can be so ld  t o  a reasonable purchaser or mortgaged t o  a 
reasonable person o f  reasonable prudence, and which i s  n o t  sub jec t  
t o  such a doubt or c loud t o  a f f e c t  i t s  market value. (Emphasis 
suppl i ed) 

w, 101 Fla.  705, 713-714, 135 So. 152, 155 (1931) (C i ted  i n  

Boyer, 2, 914.02). (See also,  Model Land ComPanv v. 

Crawford, 20 So.2d 122, 124 (F la .  1944); Chafetz v. Pr ice ,  385 So.2d 104, 

106 (F la.  3d DCA 1980). A marketable t i t l e  i s  one f r e e  o f  encumbrances and 

f r e e  o f  any r i g h t  or i n t e r e s t  i n  a t h i r d  person which i s  incompat ib le  w i t h  

the  f u l l  enjoyment and ownership o f  the  proper ty .  I f  the  t i t l e  i s  i n  

l i t i g a t i o n  o r  i s  the sub jec t  o f  controversy,  i t  i s  unmarketable unless the  

p leadjngs i n d i c a t e  the  c l a i m  i s  i n v a l i d  or t he  adverse c l a i m  appears t o  be 
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s t a l e  o r  w i thou t  m e r i t .  See Friedman, Contracts  and Convevances of  Real 

Proper ty ,  $4.1 (3 rd  Ed. 19751, Maupin, Marketable T i t l e ,  $290 (3 rd  Ed. 

1921); 2 Patton, T i t l e s  $603 (2d Ed. 1957). As  a general r u l e ,  a purchaser 

i s  n o t  requ i red  t o  accept a conveyance i f  the  t i t l e  o f  t he  s e l l e r  i s  

reasonably doub t fu l .  & Adams v.  Wh i t t l e ,  supra. The pendency of 

l i t i g a t i o n  respec t ing  the  p roper t y  t o  be conveyed renders t i t l e  

unmarketable. & Chafetz v. Pr ice,  supra. I n  Chafetz, t he  pendency o f  

l i t i g a t i o n  by an o r i g i n a l  purchaser seeking s p e c i f i c  performance of an 

a l l eged  p re -ex i s t i ng  con t rac t  f o r  the  sa le  o f  t he  same r e a l  p roper t y  as 

covered by  the  con t rac t  i n  the  f i l e d  a c t i o n  f o r  s p e c i f i c  performance 

rendered the  s e l l e r ' s  t i t l e  unmarketable; t he  t i t l e  would be rendered 

marketable o n l y  by an Order o f  Dismissal  w i t h  Pre jud ice  o f  t he  o r i g i n a l  

purchaser 's  ac t i on .  The Cour t  s ta ted  t h a t  purchasing p roper t y  be fore  

pending l i t i g a t i o n  i s  f i n a l l y  concluded represents  " the  paradigm o f  

unmarke tab i l i t y . "  Chafetz a t  106. As  long as the  t h r e a t  o f  a time-barred 

spec i f i c  performance c l a i m  looms, t i t l e  t o  p roper t y  w i  11 be unmarketable. 

I t  i s  n o t  even necessary f o r  a l i s  pendens t o  be f i l e d  i n  the  Pub l i c  

Records t o  render t i t l e  unmarketable i f  a purchaser has ac tua l  knowledge o f  

t he  l i t i g a t i o n .  The cour ts  o f  t h i s  s t a t e  have long fo l lowed the  general 

p r i n c i p l e  t h a t  a t h i r d  p a r t y  purchaser, aware o f  a p r i o r  con t rac t  t o  s e l l  t o  

another, i s  n o t  a bona f i d e  purchaser and the  conveyance t o  such t h i r d  p a r t y  

i s  sub jec t  t o  j u d i c i a l  cance l l a t i on ,  where, f o r  example, an o r i g i n a l  

purchaser p r e v a i l s  i n  a s p e c i f i c  performance s u i t .  (See e.a., Rav v. 

Hocker, 61 So. 500 (F la.  1913); Hal lmark Bu i lders .  I n c .  v. H ickorv  Lakes o f  

Brandon. Inc. ,  458 So.2d 45 (F la.  2d DCA 1984); v, 429 So.2d 

761 (F la.  1 s t  DCA 1983); and McA l i s te r  v. Salas, 485 So.2d 1333 (F la.  2d DCA 

1986)). U n t i l  t he  dec i s ion  o f  the  Fourth D i s t r i c t  Court  o f  Appeal, i f  the  
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o r i g i n a l  buyer d i d  no t  f i l e  an a c t i o n  f o r  s p e c i f i c  performance w i t h i n  one 

year, t he  subsequent purchaser could take f r e e  o f  any u n l i t i g a t e d  c la im  o f  

t he  o r i g i n a l  purchaser. The Fourth D i s t r i c t  dec is ion  renders the  t i t l e  t o  

r e a l  p roper t y  unmarketable f o r  a t  l e a s t  as long as the  s t a t u t e  o f  

l i m i t a t i o n s  on s u i t s  f o r  breach o f  w r i t t e n  con t rac t  or  as long as i t  takes 

t o  conclude the  p a r t i c u l a r  l i t i g a t i o n  and the  t ime f o r  appeal has expired. 

The ho ld ing  o f  t he  Four th D i s t r i c t  Court o f  Appeal extends the  e f fec t i veness  

o f  a t h r e a t  o f  a successful s p e c i f i c  performance c la im  we l l  beyond the  

year  s t a t u t e  o f  l i m i t a t i o n s  found i n  F l o r i d a  S ta tu te  95.11(5)(a) 

adverse ly  impacts the  m a r k e t a b i l i t y  o f  a l l  land t i t l e s .  

2. THE LEGISLATIVE SCHEME PROMOTING MARKETABILITY OF TITLE WILL 
BE UNDERMINED BY THE FOURTH DISTRICT COURT OF APPEALS 
HOLD1 NG 

The F l o r i d a  Leg is la tu re  has c o n s i s t e n t l y  r e f l e c t e d  i t s  i n t e n t  

one 

and 

t o  

sta, i l ize land t i t l e s ,  g i ve  p r e d i c t a b i l i t y  and c e r t a i n t y  t o  land ownersllip, 

and encourage the  a l i e n a b i l i t y  o f  p roper ty  f o r  the  welfare o f  t he  p u b l i c .  

Cunninqham, supra. There are  i n  existence a l a rge  number o f  c u r a t i v e  ac ts  i n  

the  F l o r i d a  Sta tu tes  which operate on de fec t i ve  instruments t o  e i t h e r  

v a l i d a t e  t h e  instruments o r  bar claims which otherwise might be asserted 

because o f  the  defects .  These ac ts  con t r i bu te  m a t e r i a l l y  t o  the  

m a r k e t a b i l i t y  and v a l i d a t i o n  o f  t i t l e s .  

For example, probably  the  most s i g n i f i c a n t  l e g i s l a t i o n  for the  purpose 

o f  s t a b i l i z i n g  t i t l e s  was the  adoption of t he  Marketable Record T i t l e  Act 

("MRTA") Chapter 712, Fla. Stat . ,  by the  F l o r i d a  Leg is la tu re  i n  1963. This 

Act  was intended t o  ex t ingu ish  a l l  claims i n  ex is tence f o r  a pe r iod  o f  

t h i r t y  years o r  more which c o n f l i c t  w i t h  a record chain o f  t i t l e  which i s  a t  

l e a s t  t h a t  o ld .  I b i d .  The A c t  accomplishes t h i s  by dec la r i ng  as marketable 

record t i t l e  any es ta te  o r  i n t e r e s t  i n  land r e f l e c t e d  by a recorded chain o f  
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t i t l e  f o r  t h i r t y  years or more, and i t  ext inguishes,  sub jec t  t o  c e r t a i n  

except ions,  a l l  i n t e r e s t s  which are  o l d e r  than the  r o o t  o f  t i t l e .  The 

purpose o f  the  MRTA i s  t o  s i m p l i f y  and f a c i l i t a t e  land t ransac t ions  by 

l e t t i n g  i n t e r e s t e d  p a r t i e s  r e l y  on record t i t l e .  &g Sawver v. Modra l l ,  286 

So.2d 610 (F la .  4 t h  DCA 1973). 

I n  Askew v. So nson, 409 So.2d 7 (F la .  1981) t h i s  Honorable Court  

determined t h a t  t he  MRTA may c o n s t i t u t i o n a l l y  d i v e s t  t he  S ta te  o f  t i t l e  t o  

lands which were  granted f o r  school purposes, i n c l u d i n g  t h e  16th sec t i on  i n  

each Township. The Supreme Court  concluded t h a t  t he  task  o f  d e f i n i n g  which 

s t a t e  lands, i f  any, a re  t o  be excluded from the  opera t ion  o f  t he  MRTA i s  a 

l e g i s l a t i v e  f u n c t i o n  i n  view o f  the  c l e a r  language and purpose o f  t he  Act. 

The Cour t  i n  Askew c l e a r l y  underscored the  importance o f  adher ing t o  the  

l e g i s l a t i v e  mandate concerning the  a p p l i c a b i l i t y  o f  t he  MRTA and the  p u b l i c  

p o l i c y  p r o t e c t i n g  the  m a r k e t a b i l i t y  o f  t i t l e  behind it. This Cour t  should 

do no l ess  i n  the  case sub i u d i c e .  

The MRTA inc ludes  a s lander  o f  t i t l e  p r o v i s i o n  i n  F la .  S ta t .  9712.04. 

This  sec t i on  s ta tes  no person may use the  p r i v i l e g e  o f  f i l i n g  no t i ces  under 

the  Ac t  f o r  t he  purposes o f  asse r t i ng  f a l s e  or f i c t i t i o u s  c la ims t o  land. 

F la .  S ta t .  9712.10 c a l l s  f o r  l i b e r a l  cons t ruc t i on  so t h a t  the  l e g i s l a t i v e  

purpose o f  s i m p l i f y i n g  and f a c i l i t a t i n g  land t i t l e  t ransac t ions  may be 

accomplished. Under the  Four th D i s t r i c t ' s  dec is ion,  i f  an owner f i l e d  a 

s lander  o f  t i t l e  a c t i o n  under the  MRTA, could a defendant c i rcumvent the  

MRTA's 30-year l i m i t a t i o n s  pe r iod  by f i l i n g  a compulsory counterc la im or 

record ing  i n  the  Pub l i c  Records i n  connect ion therewi th?  

The general law o f  adverse possession i n  a broad sense may be regarded 

as a spec ia l  type o f  c u r a t i v e  l e g i s l a t i o n  designed t o  p r o t e c t  aga ins t  

de fec ts  i n  the  possessor 's t i t l e .  A t  the  end o f  the  pe r iod  o f  adverse 
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possession, t he  adverse possessor has a v a l i d  fee  simple t i t l e .  See e.g. 

$9995.16, 95.18, and 95.21, Fla. S ta t .  

Other examples o f  t he  l e g i s l a t i v e  i n t e n t  t o  s t a b i l i z e  land t i t l e s  f o r  

t he  we l fa re  o f  the  p u b l i c  pervade the  F l o r i d a  Statutes.  E f f e c t i v e  J u l y  1, 

1987, t he  Leg is la tu re  amended Fla. S ta t .  5555.081 and 55.10 t o  p rov ide  t h a t  

c e r t i f i e d  judgments recorded on o r  a f t e r  J u l y  1, 1987 w i l l  remain e f f e c t i v e  

as a l i e n  aga ins t  r e a l  p roper ty  f o r  seven years ( r a t h e r  than f o r  twenty as 

was the  case under the  p r i o r  law) unless extended as provided f o r  by law. 

The Leg is la tu re  was in tend ing  t o  e l im ina te  s t a l e  judgment l i e n s  i n  favo r  o f  

the  a l i e n a b i l i t y  o f  r e a l  proper ty .  Likewise, Fla. S ta t .  §48.23(2) provides 

f o r  t he  c a n c e l l a t i o n  o f  a recorded n o t i c e  o f  l i s  pendens a f t e r  one year if 

the  a c t i o n  i s  no t  founded on a recorded instrument o r  a mechanic's l i e n  

(although the  c o u r t  could extend the  ef fect iveness of t he  11s pendens by 

Court o rder ) .  

Various o the r  examples e x i s t  t o  i l l u s t r a t e  the  scope o f  the  l e g i s l a t i v e  

scheme designed t o  p r o t e c t  marketabi 1 i t y  o f  t i t l e .  (See F I S H E R ' S  Supreme 

Cour t  Appendix Exhi b i  t "C") 

Another c l e a r  expression o f  the  l e g i s l a t i v e  i n t e n t  t o  p rov ide  f o r  c l e a r  

t i t l e s  t o  r e a l  p roper t y  can be found i n  Chapter 65 of the  F l o r i d a  Sta tu tes  

which c o d i f i e s  the  remedy o f  a p roper ty  owner t o  f i l e  a complaint t o  have a 

c la im  o r  i n t e r e s t  which casts  a cloud on h i s  t i t l e  cancel led and removed. 

The a u t h o r i t y  o f  a cou r t  o f  equ i t y  i n  a q u i e t  t i t l e  a c t i o n  r e s t s  on the  

p r i n c i p l e  t h a t  t he  inst rument  or proceeding c o n s t i t u t i n g  the  c loud may be 

used t o  embarrass o r  adverse ly  a f f e c t  t he  t i t l e  o f  the p a r t y  who i s  the  r e a l  

owner. Rea l ty  Secur. Cart>. v.  Johnson, 111 So. 532 (F la.  1927). The 

p rov i s ions  o f  Chapter 65, F la .  Stat.,  are t o  be l i b e r a l l y  construed and 

app l ied  t o  ob ta in  a speedy determinat ion and ad jud i ca t i on  o f  the  v a l i d i t y  

' 
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and e f f e c t  o f  h o s t i l e  claims. See McDaniel v. McElvv, 108 So. 820 (Fla. 

1926). The Four th D i s t r i c t ' s  w i l l i ngness  t o  g i ve  ATKINS an u n l i m i t e d  ( o r  a t  

l e a s t  an i n d e f i n i t e )  pe r iod  o f  t i m e  t o  asser t  h i s  s p e c i f i c  performance c la im  

makes a shambles o f  t h i s  "speedy determinat ion"  o f  t i t l e s  ob jec t i ve .  

Instead,  t he  Four th D i  s tri c t  has i r o n i  ca l  l y  penal i zed FISHER f o r  h i  s 

promptness i n  f i l i n g  s u i t  by p e r m i t t i n g  ATKINS t o  f i l e  a time-barred 

counterc la im and j u s t i f y i n g  i t s  dec is ion  by reaching f o r  a "recoupment" 

theory  t h a t  no c o u r t  i n  the  country  has ever app l ied  t o  claims n o t  i n v o l v i n g  

money damages. 

3. STATUTES OF LIMITATIONS PROMOTE MARKETABILITY OF TITLE. 

The Leg is la tu re  has enacted several impor tant  s ta tu tes  o f  l i m i t a t i o n s  

which promote and safeguard the  1 egi s l  a t i  ve  po l  i c y  i n  favo r  o f  marketabi 1 i t y  

o f  t i t l e  t o  r e a l  proper ty ,  t he  foremost o f  which i s  t he  sub jec t  s ta tu te ,  

F la .  S ta t .  §95.11(5)(a), which provides t h a t  an a c t i o n  f o r  s p e c i f i c  

performance o f  a con t rac t  must be brought w i t h i n  one year. Other s ta tu tes  

o f  l i m i t a t i o n  which promote m a r k e t a b i l i t y  a re  as fo l lows:  

O Fla. S ta t .  $713.22 which provides t h a t  no mechanic's l i e n  s h a l l  
cont inue f o r  a pe r iod  longer than one year a f t e r  the  c la im  of 
l i e n  has been recorded, unless w i t h i n  t h a t  t ime an a c t i o n  t o  
enforce the  l i e n  i s  commenced i n  a cou r t  o f  competent 
j u r i s d i c t i o n .  

O Fla.  S ta t .  $85.051 which provides t h a t  when there  has been no 
record o f  a n o t i c e  o f  l i e n ,  a c t i o n  t o  enforce a l i e n  must be 
brought w i t h i n  12 months from the  accrual o f  t he  unpaid ren t ,  
t he  performance o f  work, o r  the  f u r n i s h i n g  o f  t he  mater ia ls ,  and 
i f  the re  has been such record, the  a c t i o n  must be brought w i t h i n  
12 months from the  t i m e  o f  such record. 

O Fla .  S ta t .  $718.110(10) which va l i da tes  the  dec la ra t i on  o r  o the r  
condominium documents i f  an a c t i o n  contes t ing  the  compliance 
w i t h  the  requirements f o r  format ion i s not  brought w i t h i n  th ree  
years o f  t he  f i l i n g  o f  the  dec la ra t ion .  

O Fla.  S ta t .  595.281 which terminates the  l i e n  o f  a mortgage o r  
o the r  inst rument  (a) f i v e  years a f t e r  t he  date o f  f i n a l  m a t u r i t y  
i f  the  m a t u r i t y  i s  ascer ta inab le  from the  record, and (b) twenty 
years a f t e r  the  date o f  the  mortgage i f  the  f i n a l  m a t u r i t y  i s  
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not ascer ta i  nab1 e from the record. There are f u r t h e r  prov i  sions 
i n  t h i s  s ta tu te  pe r ta in ing  t o  advancements f o r  taxes and the 
e f f e c t  of extension agreements. 

O Fla. Stat .  595.22 which l i m i t s  the r i g h t  o f  any person t o  b r ing  
an ac t i on  t o  recover rea l  property o f  a decedent t h a t  had been 
conveyed prev ious ly  by one o r  more he i r s  o r  devisees o f  the 
decedent purpor t ing t o  convey the e n t i r e  i n t e r e s t  o f  the 
decedent, a f t e r  seven years from the date o f  recording o f  the 
conveyance. 

O Fla. Stat .  595.231(1) which provides t h a t  f i v e  years a f te r  
recording a deed, i t  can be accepted as v a l i d  and o f  record even 
though there are no witnesses. 

O Fla. Stat .  595.231(2) which provides t h a t  a f t e r  twenty years 
from the recording o f  the deed o r  the probate o f  a w i l l  
purpor t ing t o  convey rea l  property, no persons sha l l  assert  any 
c la im t o  the property against the claimants under the deed o r  
w i l l  o r  t h e i r  successors i n  t i t l e .  

O Fla. Stat .  595.091(1)(a) which provides t h a t  any tax l i e n  t h a t  
by law i s  granted t o  the s tate o r  i t s  p o l i t i c a l  subdivisions, o r  
t o  any other  e n t i t y  having au tho r i t y  t o  l evy  and c o l l e c t  taxes 
s h a l l  expire 5 years a f t e r  the date the tax i s  assessed o r  
becomes delinquent, whichever i s  l a t e r .  

O Fla. Stat .  §95.11(2)(c) which requires t h a t  an ac t i on  t o  
foreclose a mortgage be commenced w i t h i n  f i v e  years. 

Fla. Stat .  595.12 which provides t h a t  no act ion t o  recover rea l  
property o r  i t s  possession sha l l  be maintained unless the person 
seeking recovery, o r  h i s  predecessor, was possessed o f  the 
property w i t h i n  seven years before the commencement o f  the 
a c t i  on. 

O Fla. Stat .  595.21 which s e t s  a three year l i m i t a t i o n  on br ing ing 
an ac t i on  t o  question any i r r e g u l a r i t y  i n  the conveyance o f  rea l  
proper ty  by an executor, administrator o r  guardian. 

I t  i s  evident t h a t  the purpose o f  595.031. F la  Stat.,  governing computation 

o f  t i m e  for  s ta tutes o f  l i m i t a t i o n  i s  t o  make more precise the dates upon 

which various statutes o f  l i m i t a t i o n  begin t o  run and end. I t  i s  a lso 

mani fest ly  c lea r  t h a t  the Fourth D i s t r i c t ' s  decis ion i n  the i n s t a n t  case 

renders a l l  o f  these l i m i t a t i o n s  inoperat ive i f  the act ions being l i m i t e d  

can be asserted i n  a counterclaim posture. Was the Fourth D i s t r i c t  Court o f  

Appeal de l iberate o r  even aware t h a t  i t s  decis ion would have such a f a r  

reaching e f f e c t ?  
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The Four th D i s t r i c t  Court o f  Appeal's dec is ion  no t  o n l y  con t rad i c t s  and 

abrogates t h e  a u t h o r i t y  o f  t he  Leg is la tu re  by extending the  one year  s t a t u t e  

o f  1 i m i t a t i o n  governing speci f i  c performance ac t ions ,  i t  a1 so over turns 

numerous p r i o r  c o u r t  dec is ions.  The de le te r i ous  ef fect  t he  D i s t r i c t  Court 

of Appeal dec is ion  could have on e x i s t i n g  s ta tu tes  and case law i s  

i l l u s t r a t e d  by rev iewing t h i s  Cour t ' s  dec is ion  i n  Hold inq E l e c t r i c ,  Inc .  v. 

Roberts, 530 So.2d 301 (Fla. 1988). I n  t h a t  case, a con t rac to r  appealed 

from an order  d ismiss ing h i s  mechanic's l i e n  fo rec losure  ac t ion .  The 

con t rac to r  had f a i l e d  t o  p rov ide  the  owner w i t h  a c o n t r a c t o r ' s  a f f i d a v i t  as 

requ i red  by §713.06(3) F la .  S ta t .  The cont rac tor  attempted t o  amend h i s  

complaint t o  show d e l i v e r y  of the  con t rac to r ' s  a f f i d a v i t .  This Court he ld  

t h a t  t he  amendment could be made provided t h a t  the  one year  s t a t u t e  o f  

l i m i t a t i o n s  had no t  run p r i o r  t o  the  f i l i n g  o f  t he  amended Complaint. The 

* bas is  f o r  t he  Cour t ' s  dec is ion  was t h a t  §713.22(1) Fla. S ta t .  provides t h a t  

a mechanic's l i e n  fo rec losure  a c t i o n  must be f i l e d  w i t h i n  the  l i m i t a t i o n  

pe r iod  o f  one year  from the  record ing  o f  t he  c la im  o f  l i e n .  

Under the  Fourth D i s t r i c t  Court o f  Appeal dec is ion  i n  the  case under 

r e v i e w ,  i f  an owner f i l e d  a breach o f  w r i t t e n  con t rac t  c la im  a f t e r  one year 

from the  record ing  o f  the  con t rac to r ' s  mechanic's l i e n ,  t he  con t rac to r  would 

be al lowed t o  f i l e  a time-barred mechanic's fo rec losure  a c t i o n  as a 

compulsory counterclaim. That dec is ion,  i n  e f f e c t ,  would ove r ru le  t h i s  

Cour t ' s  r u l i n g  i n  the  Holdina E l e c t r i c .  I nc .  v.  Roberts case. 

This Court s ta ted  i n  Jack S t i l s o n  & Co. v. Caloosa Bavview CorD., 278 

So.2d 282 (F la.  1973) tha t ,  

The purpose o f  the  f i x e d  per iod  as provided i n  such s t a t u t o r y  
remedies as the  one invo lved here i n  the  mechanic's l i e n  law was t o  
make d e f i n i t e  and c e r t a i n  the  t ime w i t h i n  which the  mat ter  can be 
considered as ended. I t  e f f e c t s  more than the  immediate p a r t i e s  i n  
many instances. There are lenders, buyers, and others who r e l y  on 
the  f i x e d  pe r iod  of t i m e  i n  the  l i e n  law. This assurance should 
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no t  be destroyed by an "open-ended" r i g h t  o f  amendment by a l i e n o r  
beyond the  pe r iod  provided by the  s ta tu te .  

I b i d  a t  283. 

The same r a t i o n a l e  which prevents a mechanic's l i e n o r  from f i l i n g  

time-barred claims t o  fo rec lose  mechanic's l i e n s  should apply  t o  prevent a 

p a r t y  from f i l i n g  a time-barred a c t i o n  f o r  s p e c i f i c  performance, whether as 

a compulsory c la im  o r  not. See S c o t t  v. Hauf ler ,  526 So.2d 996 (F la .  1 s t  

DCA 1988); Corbin W e l l  Pump and Supplv. Inc .  v. Koon, 482 So.2d 525 (F la.  

5 t h  DCA 1986) ( a f t e r  e x p i r a t i o n  o f  the  s t a t u t o r y  per iod,  t he  r i g h t  t o  b r i n g  

a mechanic's l i e n  fo rec losure  a c t i o n  was extinguished); and H a r r i s  Pa in t  Co. 

v. Mu l t i con  Proper t ies .  Inc. ,  326 So.2d 43 (F la.  1 s t  DCA 1976). 

Simply s tated,  t he  s ta tu tes  c i t e d  above could be circumvented by 

app ly ing  the  ho ld ing  o f  the  Fourth D i s t r i c t  Court o f  Appeal. I f ,  i n  any 

pending a c t i o n  the  Defendant can f i l e  a compulsory counterc la im w i thout  

regard t o  the  running o f  appl i cab1 e s ta tu tes  o f  1 i m i t a t i o n ,  marketabi 1 i t y  o f  

t i t l e  w i l l  be suspect and the  s t a b i l i t y  sought t o  be created by the  

l e g i s l a t i v e  scheme shaken. 

4. THE LEGISLATURE INTENDED FLA. STAT. §95.11(5)(a) TO PROVIDE A 
BRIGHT LINE LIMITATIONS PERIOD 

The uniqueness o f  s p e c i f i c  performance as a remedy i s  underscored by the  

excep t iona l l y  b r i e f  s t a t u t e  o f  l i m i t a t i o n s  prescr ibed by the  F l o r i d a  

Leg is la tu re .  Before 1975, Chapter 95, Fla. Stat.,  d i d  no t  separate ly  

e s t a b l i s h  a s t a t u t e  o f  l i m i t a t i o n s  f o r  s p e c i f i c  performance which, 

there fore ,  was governed by a four-year "catch-a1 1 "  p rov i s ion .  Sect ion 

95.11(3)(p), Fla. S ta t .  (1973). By enactment o f  Ch. 74-382, e f f e c t i v e  

January 1, 1975, t he  Leg is la tu re  decreed t h a t  such an a c t i o n  must be 

commenced w i t h i n  one year. The F l o r i d a  Leg is la tu re  thus created a s t a t u t e  

o f  l i m i t a t i o n s  which i s  matched i n  b r e v i t y  o n l y  by t h a t  i n  Connecticut which 

-31 - 



prov ides f o r  one year  t o  b r i n g  an a c t i o n  f o r  breach o f  an executory con t rac t  

t o  s e l l  r e a l  estate.  See Chapter 47-33a, Laws o f  Connecticut. No o ther  

s t a t e  prov ides such a sho r t  l i m i t a t i o n s  per iod.  I n  cont ras t ,  t he  pleas i n  

recoupment ra i sed  i n  A l l i e  v. Ionata  concerned s u b s t a n t i a l l y  longer  s ta tu tes  

o f  l i m i t a t i o n s :  f i v e  years f o r  l ega l  and equ i tab le  ac t ions  on a w r i t t e n  

con t rac t  (§95.11(2)(b), F la .  S ta t . )  and f o u r  years f o r  an a c t i o n  f o r  

resc i ss ion  o f  a con t rac t  (995.11 (3)(e), Fla. S ta t .  1. 

Since the  f i l i n g  o f  a s p e c i f i c  performance c la im  w i l l  render t i t l e  

unmarketable, the  Leg is la tu re ,  i n  sanc t ion ing  the f i l i n g  o f  such a claim, 

has ordained t h a t  i t  must be f i l e d  w i t h i n  one year. I n  do ing so, the  

Leg is la tu re  sought t o  balance the  r i g h t s  of p a r t i e s  t o  a r e a l  es ta te  sales 

t ransac t i on  t o  compel the  performance of a cont rac t ,  on the  one hand, 

of ensuring t h a t  t i t l e  t o  p roper t y  w i l l  remain 

D i s t r i c t  Court of Appeal dec is ion  The Fourth 

aga ins t  t he  p u b l i c  p o l i c y  

marketable, on the  other .  

f r u s t r a t e s  the  l e g i s l a t i v e  

by the  Leg is la tu re .  

i n t e n t  and d srupts  the  d e l i c a t e  balance sought 

The l e g i s l a t i v e  in ten,  i n  l i m i t i n g  the  pe r iod  i n  which claims f o r  

s p e c i f i c  performance could be f i l e d  was r e f l e c t e d  i n  the  reduc t ion  from fou r  

years t o  one year. The Leg is la tu re  could no t  have expressed i t s  i n t e n t  any 

more c l e a r l y  than by p rov id ing  as i t  d i d  t h a t  among those ac t ions  which had 

t o  be f i l e d  w i t h i n  one year was, "CAln a c t i o n  f o r  s p e c i f i c  performance o f  a 

cont rac t . "  F la .  S ta t .  §95.11(5)(a). The Leg is la tu re  d i d  no t  se t  f o r t h  any 

exceptions o r  cond i t ions ,  as i t  d i d  w i t h  var ious o the r  s ta tu tes  o f  

l i m i t a t i o n s .  Nor d i d  the  Leg is la tu re  i nc lude  the  pendency o f  l i t i g a t i o n  

over breach o f  con t rac t  claims as a ground f o r  t o l l i n g  the  l i m i t a t i o n s  

pe r iod  under 595.051, F la .  S ta t .  



We are  n o t  dea l i ng  w i t h  a s t a t u t e  s i m i l a r  t o  the  one c o n t r o l l i n g  the  

f i l i n g  o f  medical ma lprac t ice  claims, r e c e n t l y  reviewed by t h i s  Court i n  

Barron v. Shapiro, 15 FLW 340 (June 14, 19901, where the  Leg is la tu re  

mandated t h a t  such ac t ions  had t o  be f i l e d  " w i t h i n  two years from the  t i m e  

t h e  i n c i d e n t  i s  discovered, o r  should have been discovered, w i t h  the  

exerc ise o f  due d i l i gence . "  There i s  u s u a l l y  l i t t l e  doubt as t o  when a 

c la im  f o r  s p e c i f i c  performance accrues. Typ ica l l y ,  i t  i s  e i t h e r  the  f a i l e d  

c l o s i n g  date or, i f  t h a t  date i s  uncer ta in ,  when one p a r t y  declares the  

o the r  p a r t y  t o  be i n  d e f a u l t ,  a t  the  l a t e s t .  

The Leg is la tu re  prov ided f o r  a b r i g h t  l i n e  a t  one year  and d i d  no t  add 

language t o  the  sub jec t  s t a t u t e  which would permi t  or encourage the  

a p p l i c a t i o n  * o f  cond i t ions  or exceptions. The Leg is la tu re  could have 

inc luded (bu t  d i d  no t  inc lude)  a p r o v i s i o n  t h a t  t he  one year  pe r iod  app l ied  

except i n  those instances where a s u i t  f o r  breach o f  con t rac t  concerning the  

sub jec t  p roper t y  remained pending. However, t he  Four th D i  s t r i c t  Court o f  

Appeal dec is ion  has the  e f f e c t  o f  j u d i c i a l l y  extending the  one year 

l i m i t a t i o n s  pe r iod  f o r  s p e c i f i c  performance ac t ions  t o  whatever o ther  

s t a t u t e  o f  l i m i t a t i o n  app l ies  t o  the  o r i g i n a l  c la im  f i l e d  by the  adverse 

p a r t y  (e.g., f i v e  years i n  a breach o f  w r i t t e n  con t rac t  c la im).  A f t e r  such 

claims are  f i l e d ,  some remain pending f o r  many years and invo lve  m u l t i p l e  

appeals and remands f o r  f u r t h e r  proceedings. I t  i s  conceivable t h a t  the  

Fourth D i s t r i c t  Court o f  Appeal dec is ion  could lead t o  the  f i l i n g  o f  

t ime-barred claims f o r  s p e c i f i c  performance as many as ten  o r  more years 

a f t e r  a g iven t ransac t i on  should have closed! During t h a t  e n t i r e  per iod,  

regard less o f  whether the  s p e c i f i c  performance c la im  had been f i l e d ,  the  

t i t l e  t o  t h e  sub jec t  p roper t y  would be rendered unmarketable by the  

p o s s i b i l i t y  o f  such a claim, con t ra ry  t o  l e g i s l a t i v e  i n t e n t .  
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Indeed, the  Four th D i s t r i c t ' s  dec is ion,  read l i t e r a l l y ,  i n d i c a t e s  t h a t  

s t a t u t e s  o f  l i m i t a t i o n s  genera l l y  a re  no longer  app l i cab le  t o  any claims 

whatsoever i f  they  a re  presented i n  the  posture o f  counterclaims. Surely,  

t h i s  ho ld ing  goes f a r  beyond (and, t o  a considerable ex ten t ,  ignores)  the  

f a c t s  i n  the  i n s t a n t  case and, through such over-genera l izat ions,  takes the  

1 aw i n t o  unchartered waters w i  t h  consequences whose fa i rness  and correctness 

i n  f u t u r e  cases cannot p o s s i b l y  be assured. 

5. THE FOURTH DISTRICT COURT OF APPEAL DECISION CONSTITUTES 
IMPERMISSIBLE JUDICIAL LEGISLATION 

The Four th  D i s t r i c t  Court  o f  Appeal dec i s ion  impermiss ib ly  s u b s t i t u t e s  

i t s  judgment f o r  t h a t  o f  t he  Leg is la tu re  i n  extending the  one year  s t a t u t e  

o f  l i m i t a t i o n s .  

S ta tu tes  o f  l i m i t a t i o n s  a re  a l s o  pred ica ted  on p u b l i c  p o l i c y  (See Brown 

v. Case, 86 So. 684 (F la.  1920); Davidson v. Grady, 105 F.2d 405 (F la.  

193911, and a re  designed t o  prevent  the  asse r t i on  o f  s t a l e  c la ims a f t e r  the  

lapse o f  a long p e r i o d  o f  t i m e .  S ta tu tes  o f  l i m i t a t i o n s  are  intended t o  

encourage prompt f i l i n g  o f  v a l i d  c la ims by f i x i n g  a r b i t r a r y  per iods w i t h i n  

which the  r i g h t  t o  enforce such claims must be asser ted and t o  p r o t e c t  

defendants aga ins t  unusua l ly  long delays i n  the  f i l i n g  o f  lawsu i ts .  

Nardone v. Reynolds, 333 So.2d 25 (F la.  1976). 

Engra f t i ng  an except ion i n t o  a s t a t u t e  o f  l i m i t a t i o n s  which the  

L e g i s l a t u r e  d i d  n o t  see f i t  t o  p u t  i n t o  the  s t a t u t e  would amount t o  j u d i c i a l  

l e g i s l a t i o n .  Morqan v. Amerada Hess Corr>., 357 So.2d 1040 (F la.  1 s t  DCA 

1978). The modern tendency o f  cons t ruc t i on  i s  aga ins t  e n g r a f t i n g  except ions 

t o  the  opera t ion  o f  s ta tu tes  o f  l i m i t a t i o n  where the  L e g i s l a t u r e  has no t  

c seen f i t  t o  express ly  so prov ide.  Exceptions t o  the  opera t ion  of such 

s t a t u t e s  w i l l  n o t  be read i n t o  them merely t o  compensate f o r  d i f f i c u l t  
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cases. 35 F la.  Jur.Zd, L i m i t a t i o n s  and Laches, $57. The gu id ing  p r i n c i p l e s  

c o n t r o l l i n g  t h e  i n t e r p r e t a t i o n  o f  s ta tu tes  genera l l y  govern the  cons t ruc t i on  

o f  s t a t u t e s  o f  l i m i t a t i o n s ;  t he  tendency i s  t o  favo r  l i b e r a l i t y  i n  t h e i r  

cons t ruc t i on  s ince they  are  remedial s ta tu tes ;  i n  determin ing whether o r  n o t  

except ions t o  the  opera t ion  o f  a s t a t u t e  o f  l i m i t a t i o n s  should be read i n t o  

it, the  tendency o f  t he  Courts i s  toward s t r i c t n e s s ;  such except ions w i l l  

n o t  r e a d i l y  be imp l ied .  35 F la.  Jur.Zd, L i m i t a t i o n s  and Laches, $11. 

S ta tu tes  o f  l i m i t a t i o n s  are  t o  be l i b e r a l l y  i n t e r p r e t e d  i n  favo r  o f  repose, 

whether they  be c r i m i n a l  o r  c i v i l  s ta tu tes .  Y . S .  v. P h i l l i P s ,  843 F.2d 438, 

443 (11 th  C i r .  1988). While Courts w i l l  no t  s t r a i n  e i t h e r  the  f a c t s  o r  the  

law i n  a i d  o f  a s t a t u t e  o f  l i m i t a t i o n ,  nevertheless such enactments w i l l  

r ece i ve  a l i b e r a l  cons t ruc t i on  i n  fu r therance o f  t h e i r  man i fes t  ob jec ts  and 

- 

ought n o t  t o  be expla ined away. Foremost ProPer t ies.  I n c .  v. Gladman, 100 

.) So.2d 669 (F la .  1 s t  DCA 1958); Smith v. C i t y  o f  Arcadia, 185 So.2d 762 (F la.  

2d DCA 1966). 

Courts and commentators have argued t h a t  cour ts  a re  i l l - equ ipped  t o  s e t  

a p a r t i c u l a r  l i m i t a t i o n s  per iod .  W i th in  broad boundaries, such a dec i s ion  

i s  l a r g e l y  a r b i t r a r y  and, there fore ,  best  l e f t  t o  l e g i s l a t i v e  judgment. 

A1 so, a 1 i m i t a t i o n s  quest ion invo lves  more p r e c i  s e  1 i ne-drawing than cour ts  

should perform. U n l i k e  the  r e l a t e d  concepts o f  laches, a l i m i t a t i o n s  pe r iod  

does n o t  a l l o w  the  Court  d i s c r e t i o n  t o  consider the  good o r  bad f a i t h  o f  the  

l i t i g a n t s ,  t he  harm from delay,  o r  t he  p a r t i c u l a r  circumstances o f  a g iven 

case. Kaulbach, "A Funct ional  Approach t o  Bar r i ng  L i m i t a t i o n s  f o r  Federal 

Statutes,"  77 Cal . Law Rev. 133 (1989). I n  cases i n v o l v i n g  r e a l  p roper t y  

and a s t a t u t e  o f  l i m i t a t i o n s  which i s  p a r t  o f  an o v e r a l l  l e g i s l a t i v e  scheme 

t o  e s t a b l i s h  m a r k e t a b i l i t y  o f  t i t l e ,  i t  would be e s p e c i a l l y  d i s r u p t i v e  f o r  a 

c o u r t  t o  s u b s t i t u t e  i t s  judgment f o r  t h a t  o f  the  L e g i s l a t u r e  concerning 

f 
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under what circumstances the  s t a t u t e  o f  l i m i t a t i o n s  should no t  be app l ied  as 

enacted. The a1 lowance o f  t ime-barred ac t ions  f o r  s p e c i f i c  performance as 
- compulsory counterclaims would e s s e n t i a l l y  amount t o  p e r m i t t i n g  an 

indeterminate pe r iod  w i t h i n  which such ac t ions  could be f i l e d .  As Ch ie f  

J u s t i c e  Marshall  s ta ted  soon a f t e r  our n a t i o n ' s  cour ts  were  f i r s t  

estab l ished,  a cause o f  a c t i o n  w i thout  a t i m e  l i m i t a t i o n  would be " u t t e r l y  

repugnant t o  the  genius o f  our  laws." Adams v. Woody, 6 U.S. (2 Cranch) 

336, 342 (1805) ( c i t e d  i n  Kaulbach, supra). Such a r e s u l t  cannot be 

countenanced. 

S ta tu tes  o f  l i m i t a t i o n s  embody a Leg is la tu re ' s  ba lanc ing o f  t he  s t a t e ' s  

i n t e r e s t  i n  repose and accurate, e f f i c i e n t  prosecut ion of lawsui ts ,  on the  

one hand, aga ins t  t he  i n t e r e s t s  o f  preserv ing a p o t e n t i a l  p l a i n t i f f ' s  r i g h t  

t o  sue, on the  o ther .  Kaulbach, supra. Only where there  i s  reasonable 

s doubt concerning a l e g i s l a t i v e  i n t e n t i o n  t o  p rov ide  f o r  a shortened 

l i m i t a t i o n  pe r iod  should t h a t  doubt be resolved i n  favo r  o f  a p l a i n t i f f .  

Hanev v.  Holmes, 364 So.2d 81 (F la.  2d DCA 1978). The Leg is la tu re  c l e a r l y  

manifested i t s  i n t e n t  i n  the  subject  s t a t u t e  of l i m i t a t i o n s  t o  no t  a l l ow  

s p e c i f i c  performance claims t o  be f i l e d  beyond one year. There should be no 

b e n e f i t  o f  doubt granted i n  favor  o f  the  allowance of a time-barred a c t i o n  

even as a compulsory counterclaim. 

This Court i s  ob l i ga ted  t o  enforce both the  s p i r i t  and the  l e t t e r  o f  the  

law enacted by the  Leg is la tu re .  H o l l y  v.  Auld, 450 So.2d 217 (F la.  1984) ( I t  

i s  n o t  t he  Cour t ' s  du ty  o r  p rerogat ive  t o  modify o r  shade c l e a r l y  expressed 

l e g i s l a t i v e  i n t e n t  i n  o rder  t o  uphold a p o l i c y  favored by the  Court); Webb 

v. H i l l ,  475 So.2d 591 (Fla. 1954) (Courts must apply  law as i t  f i n d s  i t  and 

i t  has no a u t h o r i t y  t o  amend or change the  law or t o  adopt or enact a law i n  

accordance w i t h  i t s  v iews) ;  L o c k l i n  v.  Pridqeon, 30 So.2d 102 (F la.  1947)(A 

- 
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c o u r t  cannot read i n t o  a s t a t u t e  a l i m i t a t i o n s  o f  i t s  a p p l i c a t i o n  and 

thereby reduce i t  by cons t ruc t i on  t o  apply  i t  t o  a more l i m i t e d  f i e l d  than 

t h a t  which the  L e g i s l a t u r e  attempted t o  cover); S ta te  ex re1  Rea is te r  v. 

P 

* 

Safer,  368 So.2d 620 ( F l a  1 s t  DCA 1979)(Courts have no f u n c t i o n  of  

l e g i s l a t i o n ,  b u t  s imply  seek t o  e f f e c t u a t e  i n t e n t  o f  Leg is la tu re ) ;  F la .  

DeDt .  o f  Commerce, D i v i s i o n  o f  EmDloYment Secur i t y  v. Todd, 353 So.2d 622 

(F la.  2d DCA 1978)(When Leg is la tu re  passes laws, i t  i s  deemed t o  have 

expressed i t s  i n t e n t  by the  words found i n  the  s t a t u t e  and cour ts  may n o t  

" w r i t e  i n "  l e g i s l a t i v e  i n t e n t  i n  absence o f  d i r e c t  o r  i n d i r e c t  language 

suppor t ing  such i n t e n t ) .  I f  the  Four th D i s t r i c t  Court  o f  Appeal 's dec i s ion  

i s  a l lowed t o  stand, t he  b r i g h t  l i n e  o f  t he  L e g i s l a t u r e ' s  one year  s t a t u t e  

o f  1 i m i t a t i o n s  w i  11 be clouded w i t h  u n c e r t a i n t y  and unpredi c t a b i  1 i ty. 

6. SPECIF IC  PERFORMANCE CLAIMS MUST COMPLY WITH THE REASONABLE 
PROMPTNESS REOUIREMENT 

I t  i s  o r d i n a r i l y  incumbent upon a p a r t y  seeking s p e c i f i c  performance t o  

demonstrate t h a t  he has acted w i t h  reasonable promptness i n  e l e c t i n g  t o  seek 

conveyance o f  t i t l e  t o  the  p roper t y  under con t rac t  by s p e c i f i c  performance. 

As s ta ted  i n  S h i r l e y  v. Lake B u t l e r  CorPoration, 123 So.2d 267, 270 (F la.  2d 

DCA 1960): 

. . . Nevertheless,  i t  i s  the du ty  o f  a purchaser who i s  no t  i n  
possession, i f  he would invoke the  a i d  o f  a c o u r t  o f  equ i ty ,  when 
he i s  p u t  upon n o t i c e  t h a t  the  vendor cannot o r  w i l l  n o t  d e l i v e r  a 
good t i t l e  as he contracted t o  do, t o  e l e c t  w i t h  reasonable 
promDtness whether he w i l l  seek by s u i t  f o r  sDec i f i c  Derformance 
_the conveyance o f  such t i t l e  as the  l a t t e r  can convey, w i t h  
abatement i n  the  purchase p r i c e  where appropr ia te,  o r  whether he 
w i l l  r e s o r t  t o  an a c t i o n  a t  law f o r  h i s  damages f o r  breach o f  t he  
cont rac t ,  o r  whether, on the  o the r  hand, he w i l l  exerc ise  h i s  r i g h t  
t o  consider  the  con t rac t  abandoned. Where the  Purchaser neal  ec ts  
f o r  an unreasonable t ime under a l l  t he  circumstances. w i thou t  
s u f f i c i e n t  exDlanat ion,  t o  e l e c t  and a c t  w o n  h i s  eau i tab le  remedy, 
h i s  r i a h t  t o  sDec i f i c  Derformance may be barred by h i s  own laches, 
notwi t hs tand i  ng the  o r i g i n a l  defaul  t o f  the  vendor, and a1 though 
t ime i s  n o t  o f  t he  essence. (Emphasis suppl ied) 
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Where a p a r t y  has n o t  acted w i t h  reasonable promptness i n  b r i n g i n g  a timely 

s p e c i f i c  performance c la im,  the  cour t ,  s i t t i n g  i n  e q u i t y  as t h e  t r i e r  o f  
.' 
c f a c t ,  may deny the  claim. The e f f e c t  o f  t he  Four th D i s t r i c t  Court  o f  

Appeal 's dec i s ion  i s  t o  enable i n d i v i d u a l  judges throughout the  s t a t e  t o  

decide whether a g iven s p e c i f i c  performance c l a i m  brought a f t e r  the one year 

l i m i t a t i o n s  p e r i o d  was f i l e d  w i t h  reasonable promptness. That determinat ion 

w i l l  t u r n  on the  i n d i v i d u a l  circumstances o f  t he  case and personal 

p r e d i s p o s i t i o n  o f  t he  i n d i v i d u a l  judge. I n  the  past,  i t  could be concluded 

w i t h  reasonable c e r t a i n t y  t h a t  once a s p e c i f i c  performance c l a i m  was n o t  

f i l e d  w i t h i n  one year,  t i t l e  t o  the  p roper t y  was marketable. Now, 

m a r k e t a b i l i t y  w i l l  remain i n  l imbo; whether a time-barred c l a i m  f o r  s p e c i f i c  

performance w i l l  be al lowed may t u r n  on a sub jec t i ve  d i s c r e t i o n a r y  

conclus ion reached by the  p r e s i d i n g  judge i n  the  p a r t i c u l a r  case r a t h e r  than 

The Four th D i s t r i c t ' s  

dec i s ion  g ives  a defendant who i s  a t  f a u l t ,  o r  who may s imply  be 

unscrupulous, an inchoate i n t e r e s t  i n  the  p roper t y  u n t i l  t he  p l a i n t i f f ' s  

* based on an o b j e c t i v e l y  determinable one year per iod .  

d e s i r e  t o  r e s e l l  h i s  p roper t y  convinces him t o  dismiss h i s  c l a i m  f o r  damages 

t o  which he may be who l l y  e n t i t l e d  f rom the  defendant. 

I n  the  case j u d i c e ,  ATKINS o f f e r e d  no exp lanat ion  (nor  d i d  the  

Four th D i s t r i c t  Cour t  o f  Appeal c o n d i t i o n  i t s  r u l i n g  on the  reasonableness 

o f  an explanat ion)  as t o  why he delayed i n  f i l i n g  h i s  compulsory 

counterc la im f o r  s p e c i f i c  performance u n t i  1 a f t e r  the  s t a t u t e  of  1 i m i t a t i o n s  

had exp i red  and F I S H E R ' S  a c t i o n  had been pending fo r  more than a year.  

Shouldn ' t  t h e  de l inquent  p a r t y  a t  l e a s t  be requ i red  t o  demonstrate: ( 1 )  

l e g a l l y  s u f f i c i e n t  excusable neg lec t  as t o  why the  c l a i m  was n o t  f i l e d  

w i t h i n  the  l i m i t a t i o n  pe r iod  (which i s  requi red,  f o r  example, t o  s e t  as ide a 

d e f a u l t ) ;  (2 )  t he  adverse p a r t y  w i l l  n o t  be pre jud iced by the  allowance o f  
- 
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the time-barred act ion;  and ( 3 )  t h i r d  pa r t i es  not involved i n  the l i t i g a t i o n  

w i l l  not  be prejudiced by the allowance o f  the time-barred act ion? Further, 

shouldn' t  a p a r t y  be absolutely barred from r a i s i n g  a del inquent c la im f o r  

spec i f ic  performance where i t  i s  not  f i l e d  u n t i l  a f t e r  the underlying 

l i t i g a t i o n  has been pending f o r  more than one year? 

If the Fourth D i s t r i c t  decis ion i s  allowed t o  stand, i t  would mean t h a t  

even where the o r i g i n a l  breach o f  contract  ac t i on  i s  f i l e d  w i t h i n  one year 

from the breach and remains pending f o r  more than one year thereaf ter ,  the 

other s ide could f i l e  a spec i f i c  performance counterclaim a t  any t i m e  

thereafter,  so long as the breach of contract  act ion remained pending. 

FISHER adheres t o  t h e i r  p o s i t i o n  t h a t  A l l i e  should not be appl ied t o  a 

time-barred act ion f o r  a spec i f i c  performance under any circumstance. That 

p o s i t i o n  recognizes t h a t  the pa r t y  who should be precluded from f i l i n g  a 

time-barred act ion f o r  a spec i f i c  performance w i l l  s t i l l  be able t o  f i l e  a 

c la im f o r  damages i n  recoupment, time-barred o r  otherwise. 

If t h i s  Court should r u l e  against FISHER and apply A l l i e  t o  spec i f i c  

performance claims, then i t  should l i m i t  i t s  app l i ca t i on  t o  on l y  those 

instances i n  which the o r i g i n a l  breach o f  contract  act ion i s  f i l e d  b f ter  the 

one year per iod has expired and the spec i f i c  performance c la im i s  f i l e d  

w i t h i n  one year from the f i l i n g  o f  the breach o f  contract  act ion.  I n  the 

case under review, FISHER f i l e d  t h e i r  breach o f  contract  act ion before the 

one year per iod expired (not a f t e r ) ;  ATKINS' spec i f i c  performance claim was 

f i l e d  more than one year a f t e r  the o r i g i n a l  act ion was pending (not w i t h i n  

one year). 

7. PRACTICAL TRANSACTIONAL RAMIFICATIONS. 

One need not look beyond the subject case t o  evaluate the parade o f  

h o r r i b l e s  which the Fourth D i s t r i c t  Court o f  Appeal decis ion w i l l  introduce 

-39- 



t o  the  r e a l  es ta te  i n d u s t r y  i f  i t s  Opinion i s  no t  reversed. The a b i l i t y  o f  

a buyer t o  f i l e  a time-barred s p e c i f i c  performance c la im  w i l l  render r e a l  
6 

* 

* p roper t y  unmarketable f o r  a consi derabl e i ndetermi nate pe r iod  o f  t i m e .  The 

r e a l  es ta te  community and mortgage lenders re ly  on t i t l e  insurance t o  assure 

them t h a t  marketable t i t l e  i s  being conveyed o r  encumbered. T i t l e  insurance 

underwr i te rs  w i l l  l i ke l y  inc lude  an exception t o  coverage fo r  a p o t e n t i a l  

l oss  f o r  damage due t o  the  p o s s i b i l i t y  o f  a time-barred s p e c i f i c  performance 

c la im  a r i s i n g  o u t  o f  a pending breach o f  con t rac t  case. Buyers w i l l  be 

l oa the  t o  accept t i t l e  insurance conta in ing  such an exception o r  buy 

unmarketabl e proper ty .  An owner's ab i  1 i ty  t o  t r a n s f e r  o r  encumber h i  s 

p roper t y  consequently w i  11 be s e v e r e l y  impaired. 

This i s  an e s p e c i a l l y  acute problem i n  t h a t  s ince June 25, 1986 a l l  

owners' p o l i c i e s  o f  t i t l e  insurance issued i n  F l o r i d a  have been requ i red  by 

law t o  p r o t e c t  the  insured against  loss  or damage due t o  the  unmarke tab i l i t y  

o f  t i t l e  r a t h e r  than j u s t  the  u n i n s u r a b i l i t y  of t i t l e .  F l o r i d a  

Admin i s t ra t i ve  Code Rule 4-21.003(7). Sect ion 627.784, F la .  Stat . ,  

s p e c i f i c a l l y  p r o h i b i t s  t i t l e  companies t o  assume t i t l e  r i sks  on a casua l ty  

bas is  which a r i s e  o u t  o f  the  poss ib le  ex is tence of adverse matters. T i t l e  

insurance companies w i l l  now be exposed t o  g rea ter  losses a r i s i n g  from 

unmarketabi 1 i ty  and w i  11 , therefore,  be unwi 11 i ng t o  i nsu re  over the  r i  sk 

t h a t  a spec i f i c  performance c la im  cannot be ra i sed  beyond the  app l i cab le  

s t a t u t e  o f  l i m i t a t i o n s  as a compulsory counterc la im i n  a pending l i t i g a t i o n .  

A bas ic  t i t l e  insurance underwr i t ing  p r i n c i p l e  i s  t h a t  no known r i sk  

should be insured against  unless the  p r o b a b i l i t y  o f  l oss  i s  remote and the  

l oss  i s  ca l cu lab le  w i t h i n  the  accepted l i m i t s ,  espec ia l l y  when the  i n t e r e s t  

i s  no t  barred by s ta tu te .  P r i o r  t o  the  dec is ion  o f  t he  Fourth D i s t r i c t  

Court o f  Appeal, a t i t l e  i nsu re r  could review the  l i t i g a t i o n  f i l e  and 
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conclude w i t h  c e r t a i n t y  t h a t  a s p e c i f i c  performance c l a i m  would be 

time-barred one year  f o l l o w i n g  the  breach o f  t he  purchase and sa le  
i' 

* con t rac t .  Now i t  i s  poss ib le  t h a t  an a c t i o n  f o r  s p e c i f i c  performance can be 

brought as a compulsory counterc la im w e l l  beyond the  prescr ibed one year  

s t a t u t e  o f  l i m i t a t i o n s .  The e f f e c t  o f  the  ho ld ing  o f  t he  Four th D i s t r i c t  

Cour t  o f  Appeals extends the  e f fec t i veness  o f  a t h r e a t  o f  a successful  

s p e c i f i c  performance c l a i m  w e l l  beyond the  one year  s t a t u t e  o f  l i m i t a t i o n s  

and adverse ly  impacts the  m a r k e t a b i l i t y  o f  a1 1 land  t i t l e s .  

An unscrupulous p a r t y  t o  a f a i l e d  con t rac t  could e a s i l y  ma in ta in  an 

"unmarketabi 1 i ty s t rang l  ehol d" on a parce l  o f  p roper t y  by s imply  p l  ac i  ng 

p o t e n t i a l  purchasers on ac tua l  n o t i c e  o f  a pending d i spu te  concerning a 

p r i o r  con t rac t  which may i n v o l v e  a c l a i m  f o r  s p e c i f i c  performance. Such a 

p a r t y  could a l s o  n o t i f y  t he  proposed t i t l e  i n s u r e r  of t he  t ransac t i on  t o  

ensure t h a t  a t i t l e  p o l i c y  would no t  be issued, thereby p rec lud ing  a prudent 

second purchaser f rom c l o s i n g  on a subsequent con t rac t .  Scrupulous o r  not,  

t h i s  i s  p r e c i s e l y  what ATKINS d i d  i n  the  i n s t a n t  case and the  Fourth 

D i s t r i c t ,  by making new law i n  F l o r i d a  and the  e n t i r e  country,  has n o t  o n l y  

excused b u t  v ind i ca ted  h i s  do ing so. 

An owner o f  p roper t y  w i l l  be e f f e c t i v e l y  precluded from s e l l i n g ,  

f i n a n c i n g  o r  l eas ing  h i s  p roper t y  so long as the  f i r s t  purchaser has the  

r i g h t  t o  f i l e  a time-barred counterc la im f o r  spec i f i c  performance. I n  the  

i n t e r i m ,  an owner o f  p roper t y  w i l l  n o t  be ab le  t o  have access t o  the  e q u i t y  

he has i n  h i s  p roper ty .  He would cont inue t o  pay taxes, keep insurance and 

main ta in  improvements a t  the  r i sk  o f  having t o  t u r n  them over  t o  a s p e c i f i c  

performance c la imant  whose s t a l e  r i g h t s  the  owner may i n a d v e r t e n t l y  r e v i v e  

by f i l i n g  s u i t  years l a t e r .  The owner w i l l  be unable t o  re f i nance  the  

p roper t y  and i f  he i s  sho r t  o f  funds he may lose  h i s  e q u i t y  i n  a fo rec losu re  
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act ion .  No prudent lend ing  i n s t i t u t i o n  would finance the  p roper t y  under the  

t h r e a t  o f  l o s i n g  i t s  l i e n  as a consequence o f  a successful time-barred 

s p e c i f i c  performance c la im  f i l e d  by the  o r i g i n a l  buyer. A lender  would make 

the  owner agree no t  t o  sue dur ing  the  t e r m  o f  the  loan. There need no t  even 

be a s p e c i f i c  performance s u i t  a c t u a l l y  f i l e d  o r  l i s  pendens recorded t o  

accomplish these r e s u l t s .  

The owner w i l l  a l s o  be on the  horns o f  a dilemma if he should attempt t o  

l i s t  t he  p roper t y  f o r  resale.  On one hand, he may f e e l  compelled t o  

d i sc lose  t o  p rospec t ive  purchasers t h a t  he i s  p resen t l y  invo lved i n  ( o r  

contemplating) l i t i g a t i o n  concerning the  pre-ex is t ing  con t rac t  du r ing  which 

the  o r i g i n a l  purchaser might be able t o  asser t  a time-barred c la im  f o r  

s p e c i f i c  performance. The r e s u l t  would be t h a t  purchasers would be 

r e l u c t a n t  t o  s e r i o u s l y  consider committing themselves t o  the  purchase o f  the  

proper ty .  On the  o the r  hand, if the s e l l e r  f a i l e d  t o  d i sc lose  the  pendency 

o r  p r o b a b i l i t y  o f  t he  f i l i n g  of a breach o f  con t rac t  claim, the  s e l l e r  could 

expose h imse l f  t o  a c la im  by a subsequent purchaser f o r  f raud o r  

misrepresentat ion.  

Likewise, a r e a l  es ta te  broker  invo lved i n  o r  knowledgeable o f  the  

o r i g i n a l  f a i l e d  con t rac t  might f e e l  compelled t o  d i sc lose  t o  prospect ive 

purchasers a l l  t h e  d e t a i l s  concerning the  f a i l e d  con t rac t  and the  

possi b i  1 i t y  o f  t he  o r i g i n a l  purchaser f i  1 i n g  a time-barred a c t i o n  f o r  

s p e c i f i c  performance. Brokers might a l so  be exposed t o  claims o f  

misrepresentat ion if they should f a i  1 t o  d i sc lose  such in fo rmat ion .  

Consequently, brokers may become r e l u c t a n t  t o  work on procur ing  a purchaser 

f o r  a p roper t y  which was the  subject  of a f a i l e d  cont rac t .  One can even 

env is ion  a r e v i s i o n  t o  the  widely-used F l o r i d a  Bar-F lor ida Board o f  Real tors  

standard form Contract  f o r  Purchase and Sale t o  now inc lude  a representa t ion  
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by a s e l l e r  t h a t  he had no t  p rev ious l y  contracted f o r  the  sa le  o f  t he  

p roper t y  and t h a t  no breach o f  con t rac t  l i t i g a t i o n  was pending o r  would be 

,a f i l e d  by him i n  t h e  fu tu re .  One might a l so  a n t i c i p a t e  an explos ion o f  

l i t i g a t i o n  a r i s i n g  o u t  o f  the  existence and q u a l i t y  o f  d i sc losu re  i n  

e 

c 

t 
e 

subsequent t ransac t ions .  

A s e l l e r  who has a v a l i d  c la im  f o r  breach o f  con t rac t  against  a 

purchaser w i l l  be l oa the  t o  f i l e  a breach o f  con t rac t  a c t i o n  because dur ing  

the  pendency o f  t h a t  s u i t ,  t he  purchaser who breached the  con t rac t  might, at 
any t ime,  f i l e  a time-barred s p e c i f i c  performance c la im  render ing the  t i t l e  

unmarketabl e. Consequently, s e l l  e r s  w i  11 forego access t o  the  cour ts  i n  

p u r s u i t  o f  l e g i t i m a t e  claims and thereby f o r f e i t  t h e i r  a b i l i t y  t o  c o l l e c t  

damages f o r  keeping t h e i r  p roper t y  o f f  the  market du r ing  the  con t rac t i ng  

pe r iod  o r  t o  become whole by the  deposi t  being released t o  them upon the  

d e f a u l t  of a purchaser. 

The Four th D i s t r i c t  Court o f  Appeal probably  d i d  no t  env is ion  the  

f o l l o w i n g  scenario: A purchaser who de fau l t s  under con t rac t  f o r  purchase o f  

r e a l  p roper t y  f i l e s  a spurious breach o f  con t rac t  s u i t  a f t e r  t he  one year 

pe r iod  bu t  w i t h i n  the  f i v e  year s t a t u t e  o f  l i m i t a t i o n s .  The s e l l e r  defends 

and claims t h a t  t he  buyer, no t  he, de fau l ted  and then f i l e s  a compulsory 

counterc la im f o r  breach o f  con t rac t .  The buyer could then r e l y  upon the  

Four th D i s t r i c t  Court o f  Appeal dec is ion  and r a i s e  a p lea  i n  recoupment 

seeking s p e c i f i c  performance even though the  a c t i o n  was otherwise 

time-barred. I n  t h a t  way, a buyer could lead an unsuspecting s e l l e r  i n t o  a 

t r a p  and cause him t o  render h i s  p roper t y  unmarketable. Espec ia l l y  i n  an 

instance where a buyer might be judgment-proof, a s e l l e r  would be i n c l i n e d  

t o  agree t o  the  r e t u r n  o f  t he  buyer 's  deposi t  o r  even t o  pay a t r i b u t e  i n  

exchange f o r  t he  buyer 's  general re lease and agreement no t  t o  pursue h i s  

s p e c i f i c  performance claim. 
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I n  s t i l l  another scenar io,  an unscrupulous buyer could record  a document 
.; 
I which slanders the  t i t l e  o f  a s e l l e r  w i t h  whom he had p r e v i o u s l y  contracted 
- 

more than a year  p r i o r .  The s e l l e r  might respond by f i l i n g  a c l a i m  f o r  

s lander  o f  t i t l e .  Theore t i ca l l y ,  the  buyer could apply  the  ho ld ing  i n  the  

Four th D i s t r i c t  Court  o f  Appeal dec i s ion  and defend on the  bas is  t h a t  the  

buyer had a l e g i t i m a t e  i n t e r e s t  i n  the  sub jec t  p roper t y  and proceed t o  f i l e  

a compul sory  counterc la im f o r  speci f i  c performance which was otherwi  s e  

t i  me-barred. 

S f  

Real es ta te  t ransac t ions  w i l l  be adverse ly  a f f e c t e d  by the  dec i s ion  o f  

The negat ive p r a c t i c a l  a f f e c t s  o f  the  the  Four th D i s t r i c t  Court  o f  Appeals. 

dec i s ion  mandate reve rsa l  . 

0 
8 
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mon e t ary 

f o r  spec 

CONCLUSION 

e r t i f i e d  question now before t h i s  Court should be answered i n  the 

and the Fourth D i s t r i c t  Court o f  Appeal's Opinion should be r e -  

This Court 's  opinion i n  A l l i e  v. Ionata concerned on ly  pleas i n  

recoupment and d i d  not address time-barred compulsory counterclaims 

f i c  performance. As claims f o r  spec i f i c  performance are unique and 

the Legis la ture has decreed t h a t  the shortest  possible s ta tu te  of l i m i t a -  

t i ons  governs such actions, t h i s  Court should not extend A l l i e  v. Ionata t o  

include claims f o r  spec i f i c  performance. More than j u s t  the two p a r t i e s  t o  

a simple sales t ransact ion w i l l  be af fected adversely by the app l i ca t i on  o f  

the Fourth D i s t r i c t  Court o f  Appeal decision. The l e g i s l a t i v e  scheme w i l l  

be undermined, the pub1 i c pol  i c y  supporting marketabi 1 i t y  w i  11 be severely 

eroded, and the p r a c t i c a l  t ransact ional  rami f icat ions w i  11 be d e b i l i t a t i n g .  

F i n a l l y ,  the fac ts  and the equi t ies i n  t h i s  case make i t  p a r t i c u l a r l y  i n -  

appropriate t o  extend A l l i e  v.  Ionata i n  favor o f  ATKINS who sat on h i s  

r i g h t s  whi le defending F I S H E R ' S  claims. Moreover, the need f o r  c e r t a i n t y  i n  

rea l  estate t i t l e s  a lso m i l i t a t e s  against expansion o f  the A l l i e  v. Ionata 

hol d i  ng t o  claims f o r  speci f i  c performance. 

For a l l  o f  the foregoing reasons, the Fourth D i s t r i c t  Court o f  Appeal's 

decis ion i n  t h i s  matter should be reversed and the summary judgment entered 

i n  favor o f  FISHER should be aff irmed. 

Respectful ly submitted, 

HONIGMAN MILLER SCHWARTZ AND COHN 
222 Lakeview Avenue, Sui te  800 
West Palm Beach, F lo r i da  33401 
Telephone: 407-838-4500 
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