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ARGUMENT 

I. THE HOLDING OF ALLIE V. IONATA DOES NOT AND SHOULD NOT 

PERFORMANCE WHEN FILED AS A COMPULSORY COUNTERCLAIM. 
PERMIT THE ALLOWANCE OF A TIME-BARRED CLAIM FOR SPECIFIC 

A. ALLIE SHOULD NOT BE APPLICABLE TO ACTIONS FOR SPECIFIC 
PERFORMANCE 

The l o g i c a l  underpinning of the  A l l i e  dec is ion  was t h a t  there  was no 

meaningful d i s t i n c t i o n  between an a f f i r m a t i v e  defense i n  recomment and an 

a f f i r m a t i v e  judgment i n  recowment. Since a c la im  f o r  s p e c i f i c  performance 

i s  n e i t h e r  an a f f i r m a t i v e  defense o r  i n  the  nature o f  a c la im  i n  recoupment, 

the  A l l i e  dec is ion  cannot s e r v e  as a bas is  f o r  a l l ow ing  a time-barred ac t i on  
I 
0 

N f o r  s p e c i f i c  performance t o  be f i l e d  as a compulsory counterclaim. 
(L 
4 s 
I A l l i e  and the  o ther  a u t h o r i t i e s  r e l i e d  upon by ATKINS i n  h i s  Answer 
u 
VI 

: B r i e f  d e a l t  w i t h  cases where time-barred ac t ions  i n  recoupment f o r  money 

damaaes were al lowed t o  be f i l e d  as compulsory counterclaims. The Fourth 

c D i s t r i c t  Court o f  Appeal, i t s e l f ,  i n  the  op in ion  under review, acknowledged 

t h a t  no precedent e x i s t s ,  e i t h e r  i n  F l o r i d a  o r  elsewhere, t o  permi t  the 

J 
J - 

Q 
I 

0 

f i  1 i ng o f  a time-barred a c t i o n  f o r  s p e c i f i c  performance as a compulsory 

counterclaim. I n  f a c t ,  such a c la im  f o r  s p e c i f i c  performance could no t  be 

f i l e d  " i n  recoupment'' because i t  i s  no t  a c la im  f o r  t he  recovery of money 

damages. Nothing c i t e d  i n  ATKINS' B r i e f  r e fu tes  the  h i s t o r y  and a p p l i c a t i o n  

o f  pleas i n  recoupment s e t  f o r t h  by FISHER i n  h i s  I n i t i a l  B r i e f .  Since 

p l  eas i n recoupment have h i  s t o r i  ca l  ly, and by d e f i  n i  t i o n ,  o n l y  invo lved 

attempts t o  recover money (as contrasted w i t h  claims t o  compel the 

conveyance o f  r e a l  p roper ty ) ,  the  A l l i e  dec is ion  could not, and should not, 
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have been made app l i cab le  t o  the  i n s t a n t  a c t i o n  wherein one p a r t y  sought t o  

f i l e  a time-barred a c t i o n  f o r  s p e c i f i c  performance o f  a con t rac t  t o  s e l l  

r e a l  estate.  

The A1 1 i e dec is ion  establ ished lega l  precedent f o r  t he  p ropos i t i on  t h a t  

where one p a r t y  sought t o  f i l e  a compulsory counterc la im i n  recoument ,  i t  

could t o  so notwi thstanding t h a t  an attempt t o  do so as an independent 

a c t i o n  would have been barred by a s t a t u t e  o f  l i m i t a t i o n .  The Fourth 

D i s t r i c t  Court o f  Appeal, i n  expanding the  ho ld ing  i n  A l l i e  beyond the  f a c t s  

o f  t h a t  p a r t i c u l a r  case, app l ied  i t  t o  "compulsory counterclaims" of 

e v e r y  nature, w i thout  regard as t o  whether or no t  those claims were " i n  

recoupment.'' A l l i e  was intended t o  and should the re fo re  be l i m i t e d  t o  

claims f o r  money " i n  recoupment." 
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ffl ATKINS'  Answer B r i e f  attempts t o  make much o f  t he  language i n  A l l i e  

which provides t h a t  as long as a compulsory counterc la im i s  f i l e d  i n  

recoupment, a defendant may ob ta in  an " a f f i r m a t i v e  judgment." ATKINS takes 

: t h a t  re ference out o f  context  t o  attempt t o  show t h a t  A l l i e  was intended t o  

I 
z 

2 
z 

apply  t o  any s o r t  o f  compulsory counterclaim, whether i n  recoupment or not, 

t o  enable a defendant t o  ob ta in  a judgment. I f  considered i n  i t s  proper 

context ,  the  reference t o  " a f f i r m a t i v e  judgment" i n  A1 l i e  must be understood 

o n l y  as a bas is  f o r  the  en t r y  o f  a judgment i n  an amount o f  money damages 

above the  amount claimed by the  o r i g i n a l  p l a i n t i f f .  

P r i o r  t o  the  dec is ions i n  Chernev v.  Moody, 413 So.2d 866 (F la .  1 s t  DCA 

19821, Evans v. Parker, 440 So.2d 640 (F la .  1 s t  DCA 19831, and A l l i e ,  a 

defendant was allowed t o  r a i s e  a time-barred defense i n  recoupment up t o  an 

amount equal t o  the  p l a i n t i f f ' s  claim, thereby negating any 

-2- 



recovery by the  p l a i n t i f f .  Cherney, Evans and A l l i e ,  al lowed a defendant t o  

use a time-barred compulsory counterclaim i n  recoupment t o  recover a 

judgment f o r  damages i n  an amount above and beyond the  amount sought by a 

p l a i n t i f f ,  hence, the  reference t o  recovery o f  an " a f f i r m a t i v e  judgment." 

The reference t o  " a f f i r m a t i v e  judgment" can be understood o n l y  i n  the 

context  o f  cons ider ing a time-barred compulsory counterc la im if i t  i s  

brought i n  recoupment f o r  money damages. The c i t e d  dec is ions do no t  prov ide 

a l e g a l  bas is  or l o g i c a l  support f o r  a l l ow ing  a defendant t o  r a i s e  a 

time-barred c la im  f o r  a s p e c i f i c  performance t o  compel t he  conveyance of 

i r e a l  p roper t y  as an " a f f i r m a t i v e  judgment." The g ran t i ng  o f  a decree f o r  a 

Z s p e c i f i c  performance cannot l o g i c a l l y  o f f s e t ,  "recoup" or negate the 

5 recovery of an award by a p l a i n t i f f  f o r  money damages, nor can a request for 

a s p e c i f i c  performance c o n s t i t u t e  an a f f i r m a t i v e  defense t o  a c la im  f o r  

money damages f o r  breach o f  con t rac t .  The award o f  a s p e c i f i c  performance 
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compell ing the  conveyance o f  r e a l  p roper ty  i s  a d i s t i n c t  j u d i c i a l  remedy 

when compared t o  an award o f  breach o f  con t rac t  money damages. I n  A l l i e ,  

t h i s  Court al lowed a counterclaim i n  "recoupment" f o r  recovery o f  money as 

the  r e s u l t  o f  a r e c i s s i o n  and r e s t i t u t i o n  claim. I f  t h i s  Honorable Court 

expands the  ho ld ing  i n  A1 1 i e t o  inc lude compul sory counterclaims beyond 

those m e r e l y  i n  recoupment o f  money claims, the  uncontemplated de le te r ious  

consequences w i  11 undermine the  1 egi s l a t i v e  scheme es tab l i sh ing  and the 

p u b l i c  p o l i c y  suppor t ing the  m a r k e t a b i l i t y  o f  t i t l e  throughout F lo r i da .  

ATKINS attempts t o  demonstrate t h a t  A l l i e  i s  d i r e c t l y  app l i cab le  t o  the 

case under review because, l i k e  the  i n s t a n t  case, A l l i e  d e a l t  w i t h  any 

equ i tab le  c la im  ( f o r  resc i ss ion  and r e s t i t u t i o n ) .  ATKINS argues t h a t  since 

-3- 



those are  equ i tab le  c la ims, analogous t o  a c la im  f o r  s p e c i f i c  performance, 

A l l i e  should d i c t a t e  the  r e s u l t  i n  t h i s  case. That reasoning i s  

s u p e r f i c i a l ,  f a u l t y  and mis leading because i t  over looks the  s imple f a c t  t h a t  

i n  A l l i e  a buyer sought resc i ss ion  so t h a t  he could ob ta in  r e s t i t u t i o n ,  t h a t  

i s ,  t he  repayment o f  monev from the  s e l l e r .  I n  the  case under review, the 

buyer does n o t  seek the  r e t u r n  o f  h i s  money or an a f f i r m a t i v e  judgment f o r  

money damages but,  ra the r ,  t o  compel the  conveyance o f  r e a l  p roper ty .  

A l l i e  i s  f u r t h e r  d i s t i ngu ishab le  because t h a t  case o n l y  invo lved claims 

which a f f e c t e d  the  r i g h t s  o f  the  two p a r t i e s  i nvo l ved  i n  the  p a r t i c u l a r  
z 

t ransac t ion ,  the  s e l l e r  who so ld  the  r e a l  p roper t y  and the  buyer who had 

5 bought i t .  I n  A l l i e ,  i f  the  buyer 's  compulsory counterclaims f o r  resc i ss ion  

5 and r e s t i t u t i o n  were granted, the  t i t l e  t o  the  p roper t y  would go back t o  the 

n 

N 
k 

z - 
I 

s e l l e r  and the  money the  s e l l e r  received from the  buyer would be re tu rned t o  

the  buyer. I n  the  case under review, i f  ATKINS i s  permi t ted  t o  proceed on 
W 

I 
L 

2 h i s  time-barred c l a i m  f o r  a s p e c i f i c  performance, FISHER, as s e l l e r ,  w i l l  be 

Where a s e l l e r  i n  the 
!2 

precluded from s e l l i n g  h i s  p roper ty  t o  a t h i r d  pa r t y .  

p o s i t i o n  o f  FISHER has a l ready  so ld  h i s  p roper t y  t o  a t h i r d  par ty ,  t h a t  

t h i r d  p a r t y  could be ob l i ged  t o  g i ve  up ownership and possession of t h a t  

p roper ty ,  unless t h a t  t h i r d  p a r t y  i s  found t o  be a bona f i d e  purchaser fo r  

value and w i thou t  n o t i c e  o f  ATKINS' content ions.  Therefore, the  r i g h t s  and 

i n t e r e s t s  of  t h i r d  p a r t i e s  may be adverse ly  a f f e c t e d  by p e r m i t t i n g  

defendants such as ATKINS t o  f i l e  t ime-barred compulsory counterclaims f o r  

speci f i c performance. 

-4- 



B. ALLIE SHOULD NOT BE APPLICABLE WHERE THE STATUTE OF LIMITATION 
EXPIRES DURING THE PENDENCY OF AN ALREADY EXISTING SUIT. 

I f  t h i s  Honorable Court  decides t o  repeal  the  S ta tu te  of  L i m i t a t i o n s  by 

expanding A1 1 i e  t o  f r e e l y  permi t  compulsory counterclaims f o r  spec! f i  c 

performance whenever they  are  asserted, i t  s t i l l  should n o t  app ly  A l l i e  

where the  s t a t u t e  o f  l i m i t a t i o n  expi res du r ing  the  pendency o f  a s u i t  

i n v o l v i n g  a p l a i n t i f f ' s  main c la im. For u n l i k e  cherney and o the r  cases 

c i t e d  by ATKINS where p l a i n t i f f s  l a y  i n  w a i t  t o  b r i n g  s u i t  a f t e r  s t a t u t e  o f  

l i m i t a t i o n s  had expi red on the  defendant 's c la ims, i n  the  case & jud ice ,  

F ISHER'S  breach o f  con t rac t  s u i t  was a l ready  pending f o r  more than one year 

be fore  ATKINS f i l e d  h i s  counterc la im f o r  s p e c i f i c  performance. F isher  d i d  

no t  l a y  i n  wa i t ,  he asser ted h i s  c la im, i r o n i c a l l y  i t  i s  now ATKINS whom the 

D i s t r i c t  Court  o f  Appeals has decided can now l a y  i n  w a i t  u n t i l  s e l l e r s  need 

t o  c l e a r  t h e i r  t i t l e s ,  whenever t h a t  may be. 

Defendants should n o t  be al lowed t o  f i l e  t ime-barred ac t i ons  f o r  

s p e c i f i c  performance f o r  an u n l i m i t e d  pe r iod  o f  t i m e  du r ing  the  e n t i r e  

pendency o f  a p l a i n t i f f ' s  main c la im. I f  a s e l l e r  were t o  f i l e  a breach o f  

con t rac t  a c t i o n  near the  end o f  the  f i ve-year  pe r iod  f o r  the  f i l i n g  o f  a 

breach o f  con t rac t  a c t i o n  and t h a t  c la im  remained pending f o r  f i v e  years or 

more ( a f t e r  m u l t i p l e  t r i a l s  and appeals), a buyer should n o t  have the  r i g h t  

t o  f i l e  a time-barred c l a i m  f o r  s p e c i f i c  performance as much as ten  years o r  

more a f t e r  the  cause o f  a c t i o n  f o r  s p e c i f i c  performance accrued. That buyer 

should be compelled t o  f i l e  the  time-barred c l a i m  f o r  s p e c i f i c  performance 

w i t h i n  the  f i r s t  year o f  the  pendency o f  t he  breach o f  con t rac t  ac t i on .  No 

reasonable bas is  e x i s t s  f o r  p rov id ing  a buyer more than t h a t  one year  per iod  

-5- 
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t o  f i l e  h i s  compulsory counterclaim. A buyer could ha rd l y  c la im  pre jud ice  

by no t  being allowed t o  f i l e  h i s  c la im  beyond t h a t  one year pe r iod  (o ther  

than the  loss o f  the  r i g h t  t o  asser t  the  claim, i t s e l f ) .  I f  the  Court w i l l  

a l l ow  A l l i e  t o  be app l ied  t o  s p e c i f i c  performance claims, i t  should l i m i t  

i t s  a p p l i c a t i o n  accord ing ly  so t h a t  the  de le te r i ous  e f f e c t  on marketabi 1 i t y  

o f  t i t l e  would be minimized (although no t  e l iminated) .  

C. THE "REASONABLE PROMPTNESS" REQUIREMENT SHOULD NOT REPIACE THE 
PNE-YEAR STATUTE OF LIMITATION. 

ATKINS t o t a l  l y  m i  sunderstands the  argument se t  f o r t h  i n  F I S H E R ' S  In! t i  a1 

B r i  e f  concerning the  "reasonable promptness" requi  rement and confuses i t 

w i t h  the  a f f i r m a t i v e  defense o f  laches. FISHER's p o i n t  was t h a t  i f  the 

one-year s t a t u t e  o f  1 i m i t a t i o n  i s no t  app l ied  t o  s p e c i f i c  performance 

counterclaims, p res id ing  judges w i  11 exerc ise sub jec t i ve  d i s c r e t i o n  t o  

determine whether a given c la im  was f i l e d  w i t h i n  a reasonably prompt 

per iod.  Before the  Fourth D i s t r i c t  Court o f  Appeal dec is ion,  the  one-year 

s t a t u t e  o f  l i m i t a t i o n  cons t i t u ted  a b r i g h t  l i n e  as t o  when such claims had 

t o  be f i l e d .  Once t h a t  b a r r i e r  i s  removed, f a c t - s p e c i f i c  dec is ions made by 

i n d i v i d u a l  judges based upon p a r t i c u l a r  f a c t s  and circumstances i n  a given 

case w i l l  determine whether such claims are  deemed brought i n  a timely 

fashion. Such dec is ions o f  t r i a l  cou r t  judges would no t  l i k e l y  be reversed 

on appeal unless a showing could be made t h a t  the  t r i a l  cou r t  g ross l y  abused 

i t s  d i sc re t i on ,  which i s  d i f f i c u l t  t o  demonstrate. 

Laches, as a separate a f f i r m a t i v e  defense, was no t  necessary t o  be p led  

i n  t h i s  case because a s p e c i f i c  s t a t u t e  o f  l i m i t a t i o n  governed the  equ i tab le  

c la im  o f  s p e c i f i c  performance. Laches would be requ i red  t o  be p led  as an 

-6- 
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a f f i r m a t i v e  defense i n  equ i tab le  c la ims no t  s p e c i f i c a l l y  governed by a 

p a r t i c u l a r  s t a t u t e  o f  l i m i t a t i o n .  I n  the  i n s t a n t  case, t he  common law 

d o c t r i n e  r e q u i r i n g  s p e c i f i c  performance claims t o  be f i l e d  i n  a reasonably 

prompt fash ion  i s  p e r t i n e n t  t o  t h i s  d iscuss ion whereas a cons idera t ion  of 

laches i s  not .  The Leg is la tu re  has determined t h a t  i t  i s  i n  the  p u b l i c  

i n t e r e s t  t o  e s t a b l i s h  a b r i g h t  l i n e  (and a sho r t  one a t  t h a t )  t o  bar  the 

f i l i n g  o f  s p e c i f i c  performance claims beyond one year  and promote 

m a r k e t a b i l i t y  o f  t i t l e .  The Fourth D i s t r i c t  Court  o f  Appeal dec i s ion  erases 

t h a t  b r i g h t  l i n e  and subs t i t u tes  the  c e r t a i n t y  i t  es tab l i shed w i t h  

unpredi c t a b i  1 i ty. 

D. MARKETABILITY OF TITLE WILL BE ADVERSELY AFFECTED. 

FISHER devoted s i g n i f i c a n t  space i n  h i s  I n i t i a l  B r i e f  t o  exp la in  the 

de le te r i ous  impact which the  Four th D i s t r i c t  Court  o f  Appeal dec is ion ,  i f  

no t  reversed by t h i s  Court, w i l l  have on the  l e g i s l a t i v e  scheme and p u b l i c  

p o l i c y  suppor t ing m a r k e t a b i l i t y  o f  t i t l e .  The b r e v i t y  o f  ATKINS'  scant one 

and one-hal f  page response i s  a r e f l e c t i o n  o f  ATKINS'  contempt f o r  those 

consequences. ATKINS so le  response i s t o  suggest t h a t  marketabi 1 i t y  of 

t i t l e  w i l l  n o t  be adverse ly  a f f e c t e d  by the  Four th D i s t r i c t  Court  o f  Appeal 

dec i s ion  so long as the  s e l l e r  defers  f i l i n g  any l i t i g a t i o n  u n t i l  he c loses 

on a sa le  t o  a bona f i d e  purchaser f o r  va lue w i thou t  n o t i c e  ("BFP") and 

a l lows the  one-year pe r iod  f o r  the  f i l i n g  o f  a counterc la im by the  o r i g i n a l  

buyer t o  pass. ATKINS e s s e n t i a l l y  concedes, there fore ,  t h a t  i n  a l l  o the r  

instances, t i t l e  would be unmarketable. 
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ATKINS assumes the  unsuccessful s e l l e r  w i l l  be ab le  t o  f i n d  a BFP w i t h i n  

f i v e  years f o l l o w i n g  the  f i r s t  buyer 's  breach. Dur ing t h a t  per iod,  the 

s e l l e r  must n o t  f i l e  any breach o f  con t rac t  c l a i m  aga ins t  the  o r i g i n a l  

buyer. If he can n o t  f i n d  a BFP, the  s e l l e r  w i l l  f i l e  h i s  s u i t  j u s t  before 

the  f i ve-year  pe r iod  expi res and face the  prospect o f  t he  o r i g i n a l  buyer 

f i  1 i ng a speci f i  c performance counterclaim. ATKINS a1 so assumes t h a t  the  

o r i g i n a l  buyer has no t  f i l e d  any breach o f  con t rac t  l i t i g a t i o n  t o  which the 

s e l l e r  would be compelled t o  respond w i t h  h i s  own compulsory counterc la im 

fo r  breach o f  con t rac t .  I f  the  s e l l e r  f a i l e d  t o  f i l e  such a compulsory 

counterc la im and the  s u i t  proceeded t o  t r i a l ,  t he  s e l l e r  would be barred 

from suing on h i s  c l a i m  f o r  the  depos i t  or f o r  damages. A f t e r  a l l ,  

compulsory counterclaims a re  barred i f  n o t  f i l e d  be fore  the  main a c t i o n  

concludes. On the  o the r  hand, i f  the  s e l l e r  f i l e d  a compulsory counterc la im 

t o  recover  the  depos i t  o r  breach o f  con t rac t  damages, t he  o r i g i n a l  buyer, i n  

tu rn ,  could f i l e  a time-barred counterc la im f o r  s p e c i f i c  performance. The 

p o s s i b i l i t y  t h a t  such a c la im  could render t i t l e  unmarketable could have a 

c h i l l i n g  e f f e c t  on the  w i l l i ngness  o f  s e l l e r s  t o  f i l e  worthy c la ims fo r  

t h e i r  own damages. 

I n  o rder  t o  perpetuate ATKINS' Draconian scheme, the  s e l l e r  would be 

requ i red  t o  f r a u d u l e n t l y  conceal f rom the  BFP the  f a c t  t h a t  a con t rac t  w i t h  

a p r i o r  buyer d i d  n o t  c lose  and t h a t  the  s e l l e r  contemplated f i l i n g  an 

a c t i o n  f o r  breach o f  con t rac t  (because the  o r i g i n a l  buyer could f i l e  a 

time-barred a c t i o n  f o r  s p e c i f i c  performance as a compulsory counterclaim).  

I n  f a c t ,  i f  the  s e l l e r  used the  same a t to rney  i n  both t ransac t ions ,  t h a t  

a t t o r n e y  would be commit t ing an e t h i c a l  v i o l a t i o n  o f  t he  Rules Regulat ing 
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t he  F l o r i d a  Bar i f  he or she f a i l e d  t o  i n fo rm the  second buyer o f  a p r i o r  

f a i l e d  cont rac t .  Rule 4-4.1, Truthfu lness i n  Statements t o  Others, provides: 

" I n  the  course o f  represent ing a c l i e n t ,  a lawyer s h a l l  
no t  knowingly: 

(a) Make a f a l s e  statement o f  ma te r ia l  f a c t  or law 
t o  a t h i r d  person; or (b) f a i l  t o  d i sc lose  a 
mater ia l  f a c t  t o  a t h i r d  person when d i sc losu re  i s  
necessary t o  avoid a s s i s t i n g  a c r im ina l  o r  
f raudu len t  a c t  by a c l i e n t ,  unless d i sc losu re  i s  
p roh i  b i  ted  by Rule 4-1 .6. I' 

Further ,  Profess ional  E th ics  O f  The F l o r i d a  Bar Opinion 65-58 provides: 

"A lawyer who closes mortgage loans on beha l f  o f  a 
mortgage lender should d isc lose  t o  a purchaser-borrower 
t i t l e  defects  or clouds known t o  the  lawyer (and t o  the  
t i t l e  i nsu re r )  even though the  lender i s  p ro tec ted  by 
t i t l e  insurance, when the  purchaser-borrower i s no t  
represented by an a t to rney  and has d i r e c t  deal ings w i t h  
the  c l o s i n g  at torney."  

L 

See Mc..1 
W 

i s t e r  v. Salas, 485 So.2d 1333, 1336 (F la.  2d DCA 1986)(fn.2). 
J 
_I - I n  McA l l i s te r ,  supra, the  Second D i s t r i c t  Court o f  Appeals he ld  t h a t  an 
I 

o r i g i n a l  purchaser who f i l e d  an a c t i o n  f o r  s p e c i f i c  performance was e n t i t l e d  

t o  develop an ev iden t ia ry  record encompassing the  r o l e  o f  t he  s e l l e r ' s  law 

f i r m  i n  conveying proper ty  t o  t h i r d  p a r t i e s  where the  standing o f  the  t h i r d  

p a r t y  as bona f i d e  purchaser turned e n t i r e l y  upon the  issue o f  n o t i c e  t o  

them o f  the  buyer 's  p r i o r  c la im  t o  the  proper ty  and the  pendency o f  the  

buyer 's  l i t i g a t i o n  a f f e c t i n g  t i t l e  and where the  record contained 

i n s u f f i c i e n t  f a c t s  t o  determine whether the  s e l l e r ' s  a t to rney  had an e t h i c a l  

o b l i g a t i o n  t o  d isc lose  such in format ion.  The Second D i s t r i c t  stated: 

The cour ts  o f  t h i s  s t a t e  have long fo l lowed the  general 
p r i n c i p l e  t h a t  a t h i r d  p a r t y  purchaser, aware o f  a p r i o r  
con t rac t  t o  s e l l  t o  another, i s  no t  a bona f i d e  purchaser 
and the  conveyance t o  such t h i r d  p a r t y  i s  sub jec t  t o  
j u d i c i a l  cancel l a t i o n .  

u. a t  1335. 
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See a l s o  Coates v. Hale, 429 So.2d 761 (F la.  1 s t  DCA 1983) (I' ... COlne who 

takes a conveyance, and who i s  n o t  e n t i t l e d  t o  p r o t e c t i o n  as a bona f i de  

purchaser, takes sub jec t  t o  the  i n t e r e s t  o f  another under an e a r l i e r  

agreement by the  vendor t o  convey." Coates a t  762.) 

ATKINS' adv ice promotes f raudu len t  concealment and runs aga ins t  the 

cu r ren t  t rend  i n  the  law, which i s  t o  eschew the  "buyer beware" approach of 

yesteryear .  Courts around the  country  have mandated an e levated standard of 

business e th i cs .  No l e s s  should be requ i red  i n  t h i s  instance.  

The issue o f  whether the  second buyer would t r u l y  be a BFP would 
z 

5 necessa r i l y  be a quest ion o f  f a c t  t o  be determined by the  t r i e r  of fact .  

$ McDonald v. McGowan, 402 So.2d 1197 ( 5 t h  DCA 1981) ( "Genera l ly ,  the  

determinat ion o f  whether there  are  s u f f i c i e n t  f a c t s  known t o  r e q u i r e  f u r t h e r  

i n q u i r y  i s  one o f  f a c t  t h a t  should be determined by the  trier o f  f ac t . "  

McDonald a t  1200) and M c A l l i s t e r  v. Salas, Suwg. The BFP would have t o  be 

n 

N 
c- 

3 
I 

W 

I 
L 

$ inc luded as an ind ispensable p a r t y  i n  any a c t i o n  f i l e d  by the  o r i g i n a l  buyer 

:: fo r  s p e c i f i c  performance, o therwise the  a c t i o n  would be dismissed. Hallmark 
!? 
z 

Bui lders .  I nc .  v. Hickory Lakes o f  Brandon, Inc. ,  458 So.Pd 45, 46 (F la .  2d 

DCA 1984) ( c i t i n g  Freeman v. Tucker, 79 F la .  402, 84 So. 174 (1920)). The 

s e l l e r  would defend such a c l a i m  w i t h  a defense (among o thers  poss ib l y )  t h a t  

he no longer  owned the  sub jec t  proper ty .  The ac tua l  buyer would defend on 

the  bas is  t h a t  he was a BFP and, there fore ,  took f r e e  o f  any c la im  o f  the 

o r i g i n a l  buyer. The BFP would have the  burden o f  p rov ing  t h a t  he was, i n  

fact ,  a BFP McDonald, a t  1200. I f  the ac tua l  buyer could n o t  meet  h i s  

burden ( f o r  whatever reason), he would run  the  r i s k  t h a t  t he  o r i g i n a l  buyer 
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might p r e v a i l  i n  h i s  c la im  f o r  s p e c i f i c  performance. See, f o r  example, 

Henderson DeveloDment Co.. I nc .  v. G e r r i t s ,  340 So.2d 1205 (F la.  3 rd  DCA 

1976) (where a s e l l e r  f a i l e d  t o  meet  the  burden o f  p roo f  placed upon him t o  

show t h a t  he had conveyed t o  a BFP and l o s t  an a c t i o n  f o r  spec i f i c  

performance against  an o r i g i n a l  purchaser). I f  the  second buyer f a i l e d  t o  

meet h i s  burden and he l o s t  the  proper ty ,  he might f e e l  compelled t o  

cross-claim against  t he  s e l l e r  on var ious con t rac t  and t o r t  theor ies  

( i n c l u d i n g  a c la im  f o r  f raudu len t  misrepresentat ion a r i s i n g  ou t  of the 

s e l l e r ' s  concealment o f  t he  existence o f  a p r i o r  unsuccessful con t rac t ) .  

A T K I N S '  suggestion i s  f o o l i s h l y  premised on the  no t i on  t h a t  the  s e l l e r  

w i l l  be ab le t o  p r e d i c t  w i t h  c e r t a i n t y  t h a t  t he  ac tua l  buyer was, i n  fact ,  a 

BFP. Since the  s e l l e r  w i l l  no t  be able t o  d i sc lose  the  ex is tence of a p r i o r  

unsuccessful con t rac t  (because then the  second buyer could no t  be a BFP), 

the  s e l l e r  would have no way o f  knowing whether the  ac tua l  buyer knew, of 

h i s  own independent knowledge from a source o ther  than the  s e l l e r ,  o f  the 

p r i o r  unsuccessful con t rac t .  For example, i t  i s  poss ib le  t h a t  the  actual  

buyer might l e a r n  o f  the  p r i o r  unsuccessful con t rac t  from a r e a l  es ta te  

broker, banking i n s t i t u t i o n ,  t i t l e  insurance company, neighbor, surveyor, o r  

the  f i r s t  buyer h imsel f .  A s e l l e r  who fo l lowed A T K I N S '  advice by s e l l i n g  t o  

someone he thought was a BFP and then f i l i n g  a breach o f  con t rac t  ac t i on  

against  the  f i r s t  buyer could u n i n t e n t i o n a l l y  p rov ide  the  o r i g i n a l  buyer 

w i t h  an oppor tun i t y  t o  f i l e  a time-barred compulsory counterc la im f o r  

spec i f i c  performance o n l y  t o  d iscover  l a t e r  t h a t  t he  ac tua l  buyer was a 

BFP. 
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ATKINS'  scheme a l s o  presupposes t h a t  t he  s e l l e r  w i l l  n o t  subsequently 

decide t o  en te r  i n t o  a j o i n t  venture i n v o l v i n g  ( r a t h e r  than s e l l )  the  

proper ty .  Theore t i ca l l y ,  any j o i n t  ven turer  o f  t he  s e l l e r  would have 

imputed knowledge o f  t he  p r i o r  unsuccessful con t rac t  and, by d e f i n i t i o n ,  

could n o t  be a BFP. Where a s e l l e r  decided n o t  t o  r e s e l l  the  p roper t y  but ,  

r a t h e r ,  t o  en te r  i n t o  a j o i n t  venture and then i n i t i a t e  breach o f  con t rac t  

l i t i g a t i o n  aga ins t  the  o r i g i n a l  buyer, the  s e l l e r ' s  j o i n t  ven turer  could 

f i n d  h imse l f  a defendant i n  a time-barred compulsory counterc la im f o r  

s p e c i f i c  performance f i l e d  by the  o r i g i n a l  buyer. The j o i n t  ven turer  w i l l  

take l i t t l e  solace i n  the  no t i on  he could sue the  s e l l e r  f o r  damages f o r  

conceal i ng the  unsuccessful sa le  t o  the  o r i  g i  na l  buyer. 

ATKINS' scheme a l s o  ignores the  p o s s i b i l i t y  t h a t  t he  s e l l e r  might  no t  be 

ab le  t o  s e l l  the  p roper t y  w i t h i n  the  f i ve-year  l i m i t a t i o n s  pe r iod  f o r  the 

f i l i n g  of a breach o f  con t rac t  ac t i on .  I f  a s e l l e r  i s  unable t o  f i n d  a 

buyer, he w i l l  be compelled t o  f i l e  s u i t  aga ins t  the  o r i g i n a l  buyer before 

the  e x p i r a t i o n  o f  the  f i ve-year  per iod.  I n  t h a t  instance, t he  o r i g i n a l  

buyer would be f r e e ,  under the  dec i s ion  o f  the  Four th D i s t r i c t  Court  of  

Appeal, t o  f i l e  a time-barred a c t i o n  f o r  a s p e c i f i c  performance thereby 

render ing  the  t i t l e  unmarketabl e (and thereby prevent  a sa le  o f  the  proper ty  

fo r  an even longer  per iod)  u n t i l  the  o r i g i n a l  buyer 's  c l a i m  was f i n a l l y  

ad jud icated.  

ATKINS a l s o  assumes t h a t  the  o r i g i n a l  buyer w i l l  n o t  take any a c t i o n  t o  

prec lude the  second buyer from being a BFP. The o r i g i n a l  buyer could record 

some document i n  the  p u b l i c  records (e.g., t he  con t rac t  o r  an a f f i d a v i t ) ,  

which would g i ve  the  second buyer cons t ruc t i ve  no t i ce .  He could f i n d  ou t  
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who the second purchaser was and contact him d i r e c t l y .  He could also 

contact t h a t  buyer's t i t l e  insurer  (which was a c t u a l l y  what ATKINS d i d  i n  

t h i s  case t o  prevent FISHER from c los ing on the sale t o  the second buyer). 

Atk ins '  suggestion t h a t  marke tab i l i t y  won't be af fected by the decision 

under r e v i e w  i s  hypoc r i t i ca l  since, i n  t h i s  case, he i n t e r f e r e d  w i th  and 

prevented F isher 's  sale t o  a second buyer by n o t i f y i n g  the second buyer's 

insurer  of h i s  "claim" t o  the property. 

The hypocrisy inherent i n  ATKINS' advice i s  f u r t h e r  underscored by h i s  

re l i ance  upon Chernev v.  Moody, 413 So.2d 866 (Fla. 1 s t  DCA). I n  Chernev, 

an at torney who f i l e d  a breach o f  contract  act ion against a former c l i e n t  

a f t e r  the two-year s ta tu te  f o r  the f i l i n g  o f  professional malpractice claims 

expired. The Court held t h a t  the c l i e n t ' s  time-barred malpractice claim 

( f o r  money damages) could be f i l e d  i n  "recoupment" as a compulsory 

counterclaim. A f t e r  decrying the t a c t i c s  o f  the at torney i n  Cherney, ATKINS 

has no qualms proposing t h a t  a s e l l e r  could avoid a time-barred speci f ic  

performance counterclaim by wai t ing u n t i  1 the shorter s ta tu te  o f  l i m i t a t i o n s  

per iod f o r  a spec i f i c  performance act ion expired and then s e l l i n g  t o  a BFP 

before i n s t i t u t i n g  an act ion f o r  breach o f  contract .  The Machiavel l ian 

advice of fered by ATKINS would encourage a s e l l e r  t o  postpone the f i l i n g  of 

a breach o f  contract  act ion u n t i l  he e i t h e r  closes w i t h  a BFP (and waits for  

the one-year per iod t o  expire) or,  i f  one i s  not  avai lable,  u n t i l  j u s t  

before the exp i ra t i on  o f  the five-year per iod f o r  the f i l i n g  o f  a breach of 

contract  act ion.  Encouragement o f  t h a t  s o r t  o f  delay runs afoul  of the 

pub l i c  p o l i c y  designed t o  induce l i t i g a n t s  t o  present t h e i r  claims i n  court  

sooner ra the r  than a t  the l a t e s t  possible moment. Nardone v. Revnolds, 333 
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So.2d 25 (F la .  1976) . The unsuccessful s e l l e r  w i l l  always be caught on the 

horns o f  a dilemma: i f  he f i l e s  s u i t  for breach o f  con t rac t ,  h i s  t i t l e  may 

remain unmarketable f o r  an i n d e f i n i t e  pe r iod  o f  t i m e .  C o n t r a r i l y ,  if he 

forebears f i l i n g  s u i t  f o r  breach o f  con t rac t ,  he may lose  h i s  r i g h t  t o  

recover the  depos i t  or h i s  damages. 

The dec i s ion  under rev iew upsets the  balance sought by the  l e g i s l a t u r e  

between p e r m i t t i n g  a buyer t o  have a reasonable pe r iod  of t i m e  t o  f i l e  a 

c l a i m  f o r  s p e c i f i c  performance, on the  one hand, aga ins t  the  need t o  

ma in ta in  the  m a r k e t a b i l i t y  o f  r e a l  p roper ty ,  on the  o the r  hand. The 
z 

decis ion,  i f  i t  i s  no t  reversed, w i l l  enable an unscrupulous buyer t o  

Z ma1 n t a i  n a "marketabi 1 i ty  st ranglehold"  over the  s e l l  e r '  s p roper t y  and 

2 thereby e x t o r t  t he  r e t u r n  o f  h i s  depos i t  or the  payment o f  a t r i b u t e .  Even 

i n  the  l i m i t e d  instance where a s e l l e r  could c lose  on a sa le  t o  a BFP, 

n e i t h e r  the  s e l l e r  nor  the  BFP w i l l  be ab le  t o  p r e d i c t  w i t h  c e r t a i n t y  the 

2 outcome o f  t he  o r i g i n a l  buyer 's  t ime-barred s p e c i f i c  performance compulsory 

; counterclaim. Even i f  the  BFP success fu l l y  defended such a c la im,  i t  would 

0 

pr' 
t- 

z 
I 

w 

I 
z 

!? 
z 

be a t  g rea t  expense w i t h  no r i g h t  t o  recover a t to rneys '  fees from the 

o r i g i n a l  buyer. 

I n  such a s u i t ,  the  BFP w i l l  face the  d i f f i c u l t  t ask  o f  meeting h i s  burden 

t o  prove the  ex is tence o f  a negat ive,  t o  w i t :  t h a t  he had no knowledge of 

any c l a i m  of t he  o r i g i n a l  buyer t o  the  sub jec t  proper ty .  

Based on the  foregoing argument, ATKINS'  advice and suggestion t h a t  the 

dec i s ion  under rev iew w i  11 no t  adverse ly  a f f e c t  marketabi 1 i t y  o f  t i t l e  

should be summarily re jec ted .  
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a 
5 

The c e r t i f i e d  question now 

negative and the Fourth D i s t r  

versed. This Court 's opinion 

actions, 

;. spec i f i c  

$ t ransact 

: D i s t r i c t  
5 

z 

0 

N 
b 

oNcLusIoN 

before t h i s  Court should be answered i n  the 

c t  Court o f  Appeal's Opinion should be r e -  

i n  A l l i e  v. Ionata concerned on ly  pleas i n  

monetary recoupment and d i d  not address time-barred compulsory counterclaims 

f o r  spec i f i c  performance. As a l l  land (and a l l  claims f o r  spec i f i c  

performance o f  contracts t o  s e l l  i t )  are unique and the Legis la ture has 

decreed t h a t  the shortest  possible s ta tu te  o f  l i m i t a -  t i ons  governs such 

t h i s  Court should not extend A l l i e  v.  Ionata t o  include claims f o r  

performance. More than j u s t  the two pa r t i es  t o  a simple sales 

on w i l l  be af fected adversely by the app l i ca t i on  o f  the Fourth 

Court o f  Appeal decision. The l e g i s l a t i v e  scheme w i l l  be 
L 

undermined, the pub1 i c pol icy supporting marketabi 1 i ty  w i  11 be s e v e r e l y  

eroded, and the p rac t i ca l  t ransact ional  rami f icat ions w i l l  be d e b i l i t a t i n g .  
W 

2 
I 
z 
2 
4 F i n a l l y ,  the fac ts  and the equi t ies i n  t h i s  case make i t  p a r t i c u l a r l y  
0 

p i n -  appropriate t o  extend A l l i e  v. Ionata i n  favor o f  ATKINS who w i th  

l i t i g a t i o n  already pending, sat on h i s  r i g h t s  f o r  more than one year while 

defending F ISHER'S  claims. 

For a l l  o f  the foregoing reasons, the Fourth D i s t r i c t  Court of Appeal's 

decis ion i n  t h i s  matter should be reversed and the summary judgment entered 

i n  favor o f  FISHER should be aff irmed. 

Respectful ly submitted, 

HONIGMAN MILLER SCHWARTZ AND COHN 
222 Lakeview Avenue, Sui te  800 
West Palm Beach, F lo r i da  33401 
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