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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  MARY L O U I S E  THAYSEN,  w i l l  be r e f e r r e d  t o  h e r e i n  

a s  Mary Thaysen. 

Respondent,  DONALD J. THAYSEN,  w i l l  be r e f e r r e d  t o  h e r e i n  a s  

Donald Thaysen. 

R e f e r e n c e  t o  t h e  r e c o r d  o n  a p p e a l  w i l l  b e  a s  f o l l o w s :  R -  

f o l lowed  by t h e  a p p r o p r i a t e  p a g e  number. 

Re fe rence  t o  t h e  appendix w i l l  b e  a s  follows: A- f o l l o w e d  

by t h e  a p p r o p r i a t e  p a g e  number. 



STATENENT OF THE CASE AND FACTS 

On A p r i l  11, 1985, a F i n a l  J u d g m e n t  f o r  D i s s o l u t i o n  of 

M a r r i a g e  was  e n t e r e d  w h i c h  a d o p t e d  and  a p p r o v e d  a M a r i t a l  

S e t t l e m e n t  A g r e e m e n t  e n t e r e d  i n t o  by  t h e  p a r t i e s .  (R-13) 

T h e r e a f t e r ,  Mary T h a y s e n  f i l e d  a P e t i t i o n  f o r  M o d i f i c a t i o n  of 

F i n a l  J u d g m e n t  by  w h i c h  s h e  s o u g h t  a n  i n c r e a s e  i n  t h e  a m o u n t  of 

c h i l d  s u p p o r t  p a i d  by Donald  Thaysen .  (R-15-17) T h e r e  i s  no  

d i s p u t e  t h a t  a t  t h e  t i m e  t h e  P e t i t i o n  w a s  f i l e d  and  d u r i n g  t h e  

s u b s e q u e n t  l i t i g a t i o n  t h a t  Donald  T h a y s e n  w a s  c u r r e n t  i n  t h e  

payment  of h i s  c h i l d  support o b l i g a t i o n .  

W i t h i n  h e r  P e t i t i o n  a t  p a r a g r a p h  9, s h e  a l l e g e d  t h a t  t h e  

S t a t e  of F l o r i d a ,  D e p a r t m e n t  of H e a l t h  and  R e h a b i l i t a t i v e  

S e r v i c e s ,  O f f i c e  of C h i l d  Suppor t  Enforcement  was a proper p a r t y  

t o  t h e  m o d i f i c a t i o n  a c t i o n  p u r s u a n t  t o  T i t l e  I V - D  of t h e  S o c i a l  

S e c u r i t y  A c t  and  s e c t i o n  4 09.2564 (51, F l a .  S t a t .  (1987). (R-16) 

Donald  T h a y s e n  f i l e d  a n  Answer ,  A f f i r m a t i v e  D e f e n s e s  ar?d 

M o t i o n  T o  D i s m i s s  i n  r e s p o n s e  t o  t h e  P e t i t i o n .  ( A - 1 - 2 )  A t  

p a r a g r a p h  5 of h i s  A f f i r m a t i v e  Defenses ,  Donald Thaysen s t a t e s :  

T h e  S t a t e  A t t o r n e y ' s  o f f i c e  i s  N O T  
a c t i n g  l a w f u l l y  o r  w i t h i n  t h e  p u r v i e w  of  
s e c t i o n  4 09.2564 (51, a n d  s h o u l d  b e  
d i s q u a l i f i e d  f r o m  o t h e r w i s e  a c t i n g ,  a t  t h e  
t a x p a y e r s '  expense ,  i n  a p u r e l y  p r i v a t e ,  c i v i l  
m a t t e r ,  w h e r e  P e t i t i o n e r  h e r s e l f  c a n  p a y  h e r  
own way, and i s  mere ly  s e e k i n g  a n  i n c r e a s e  i n  
s u p p o r t  w i t h o u t  l e g a l  b a s i s ,  

(A-2 
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The i s s u e  of t h e  S t a t e  A t t o r n e y ' s  a u t h o r i t y  t o  p a r t i c i p a t e  

i n  t h e  m o d i f i c a t i o n  a c t i o n  on b e h a l f  of Mary Thaysen came b e f o r e  

t h e  t r i a l  c o u r t  € o r  h e a r i n g  i n  A p r i l ,  1989 ,  The t r i a l  c o u r t  

i n i t i a l l y  e n t e r e d  a n  o r d e r  g r a n t i n g  Donald  T h a y s e n ' s  M o t i o n  t o  

D i s m i s s  and h i s  request t h a t  t h e  S t a t e  A t t o r n e y  b e  d i s q u a l i f i e d  

f r o m  p a r t i c i p a t i n g  i n  t h e  m o d i f i c a t i o n  a c t i o n ,  (R-31) The 

d i s q u a l i f i c a t i o n  p r o v i s i o n  of t h e  o r d e r  was s t a y e d  twen ty  d a y s  t o  

a l l o w  t h e  S t a t e  A t t o r n e y  t o  f u r t h e r  i n v e s t i g a t e  i t s  a u t h o r i t y  

u n d e r  c h a p t e r  4 0 9  t o  p a r t i c i p a t e  i n  t h e  a c t i o n  o n  Mary Thaysen's 

b e h a l f .  (R-31) 

T h e r e a f t e r ,  t h e  S t a t e  A t to rney  f i l e d  i t s  Motion t o  Conform 

To Order  of A p r i l  2 0 ,  1989. (A-4-7) The S t a t e  A t t o r n e y  set f o r t h  

t h e  b a s i s  f o r  i t s  c l a i m  t h a t  i t  w a s  a u t h o r i z e d  by s t a t u t e  t o  

p a r t i c i p a t e  i n  t h e  a c t i o n .  (A-4-7) 

The t r i a l  cour t  s u b s e q u e n t l y  e n t e r e d  a n  Orde r  D i s q u a l i f y i n g  

S t a t e  A t t o r n e y  R e p r e s e n t a t i o n .  (A-8) The o r d e r  s t a t e s  t h a t  

a l l o w i n g  t h e  S t a t e  A t t o r n e y  t o  p a r t i c i p a t e  i n  t h e  m o d i f i c a t i o n  

a c t i o n  wou ld  b e  " c o n t r a r y  t o  t h e  p u r p o s e  a n d  i n t e n t  of t h e  

s t a t u t e  be ing  t r a v e l e d  upon.'" (A-8) The t r i a l  cour t  a d d i t i o n a l l y  

made f i n d i n g s  a s  t o  t h e  l e g i s l a t i v e  i n t e n t  of t h e  s u b j e c t  s t a t u t e  

a s  f o l l o w s :  

2 .  T h e  c o u r t  f i n d s  t h a t  t h e  S t a t u t e  w a s  
e n a c t e d  t o  a s s i s t  m o t h e r s  t o  c o l l e c t  
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d e l i n q u e n t  s u p p o r t  f r o m  d e f a u l t i n g  f a t h e r s ,  o r  
f a t h e r s  who have  r u n  to avo id  p a y i n g  s u p p o r t ,  
a n d  n o t  f o r  t h e  p u r p o s e  of  h e l p i n g  p r i v a t e  
p a r t i e s  to o b t a i n  a n  i n c r e a s e  u n d e r  t h e  
c i r c u m s t a n c e s  of t h i s  c a s e ,  and a t  t h e  expense  
of t axpaye r s .  

(A-8) 

The f o r e g o i n g  o r d e r  w a s  t i m e l y  b r o u g h t  b e f o r e  t h e  T h i r d  

D i s t r i c t  C o u r t  of Appea l  f o r  r e v i e w .  On F e b r u a r y  1 3 ,  1 9 9 0 ,  t h e  

T h i r d  D i s t r i c t  C o u r t  r e n d e r e d  a d e c i s i o n  w h i c h  d e n i e d  Mary 

Thaysen 's  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i .  --- T h a y s e n  ---------- v. T h a y s e n ,  --- 
559 So.2d 6 2 6  ( F l a  3 r d  DCA 1 9 9 0 ) .  The 

t h a t  its d e c i s i o n  i s  i n  c o n f l i c t  w i t h  

So.2d 348 ( F l a .  5 t h  DCA 1989) .  

On t h e  b a s i s  of t h e  e x p r e s s  c o n f l i c t  b e t w e e n  T'my_s_e_n a n d  

W i l k e r s o n ,  ---__---_ Mary T h a y s e n  f i l e d  w i t h  t h i s  C o u r t  h e r  Notice t o  

Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n .  

- 3 -  



SUMMARY OF ARGUMENT 

The  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  e r r e d  i n  h o l d i n g  t h a t  

HRS, t h r o u g h  t h e  S t a t e  A t t o r n e y ' s  O f f i c e ,  d o e s  n o t  have  s t a n d i n g  

t o  r e p r e s e n t  Mary Thaysen  i n  a c h i l d  support m o d i f i c a t i o n  a c t i o n .  

The d i s t r i c t  cou r t  i n c o r r e c t l y  r u l e d  t h a t  HRS' s e r v i c e s  p u r s u a n t  

t o  s e c t i o n  4 0 9 . 2 5 5 1  e t  seq. a r e  o n l y  a v a i l a b l e  t o  a c u s t o d i a l  

p a r e n t  when t h e  n o n - c u s t o d i a l  p a r e n t  i s  f a i l i n g  t o  s u p p o r t  t h e  

minor c h i l d .  

S e c t i o n  409 .2567,  F l a .  S t a t .  ( 1 9 8 9 )  s t a t e s  t h a t  HRS s h a l l  

p r o v i d e  c h i l d  s u p p o r t  s e r v i c e s  o n  b e h a l f  of a l l  d e p e n d e n t  

c h i l d r e n  t o  b o t h  AFDC and non-AFDC r e c i p i e n t s .  T h i s  s t a t u t e  was  

e n a c t e d  p u r s u a n t  t o  t h e  r e q u i r e m e n t s  of 4 2  U.S.C. 654 ( a ) .  A 

d e p e n d e n t  c h i l d  i s  d e f i n e d  a s  any  unemanc ipa ted  person u n d e r  a g e  

18.  S e c t i o n  409.2554 ( 2 1 ,  F l a .  S t a t .  (1989)  . 
To d e t e r m i n e  t h e  support s e r v i c e s  HRS m u s t  make a v a i l a b l e  t o  

AFDC a n d  non-AFDC c l i e n t s ,  i t  i s  n e c e s s a r y  t o  l o o k  t o  s e c t i o n  

409 .2561(1) ,  F l a .  S t a t .  (1989) .  The s t a t u t e  s t a t e s  t h a t  HRS "may 

a p p l y  f o r  m o d i f i c a t i o n  o f  c o u r t  o r d e r . . . "  I f  HRS m a k e s  

m o d i f i c a t i o n  s e r v i c e s  a v a i l a b l e  to AFDC c l i e n t s ,  i t  m u s t  a l s o  

make  s u c h  s e r v i c e s  a v a i l a b l e  t o  non-AFDC c l i e n t s .  C a r t e r  v. 

------ Morrow, 562 F.Supp. 3 1 1  (W.D. N.C. 1 9 8 3 ) .  T h e s e  s e r v i c e s  h a v e  

b e e n  d e t e r m i n e d  t o  i n c l u d e  support m o d i f i c a t i o n  s e r v i c e s .  S t a t e  

------ -- 

----- 
-- Ex ---- R e l .  ----- J e s k e  I V .  ----- J e s k e ,  424 N.W.2d 1 9 6  ( W i s .  1 9 8 8 ) .  
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T h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  below i s  i n  c l e a r  c o n f l i c t  

w i t h  t h e  p l a i n  l a n g u a g e  of sec t ion  409.2567 a n d  t h e  r e q u i r e m e n t s  

of f e d e r a l  law.  T h e r e f o r e ,  i t  s h o u l d  be r e v e r s e d .  
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ARGUMENT 

THE STATE O F  FLORIDA, DEPARTMENT OF HEALTH AND 

A U T H O R I T Y  TO REPRESENT A CUSTODIAL PARENT BY 
B R I N G I N G  A PETITION ON THE PARENT'S BEHALF TO 
MODIFY A PREVIOUSLY ENTERED C H I L D  SUPPORT 
O R D E R  W H E N  NEITHER THE CUSTODIAL PARENT NOT 
THE M I N O R  CHILD RECEIVES PUBLIC ASSISTANCE AND 
THE N O N  CUSTODIAL PARENT I S  NOT I N  ARREARS I N  
HIS C H I L D  SUPPORT OBLIGATION. 

REHABILITATIVE SERVICES, HAVE THE STATUTORY 

T h e  d i s p u t e  i n  t h i s  c a s e  a r i s e s  f r o m  t h e  f a c t  t h a t  Mary 

Thaysen w a s  r e p r e s e n t e d  i n  a c h i l d  s u p p o r t  m o d i f i c a t i o n  a c t i o n  by 

t h e  S t a t e  A t t o r n e y ' s  O f f i c e  of t h e  E l e v e n t h  J u d i c i a l  C i r c u i t .  

The S t a t e  A t t o r n e y ' s  O f f i c e  w a s  i n v o l v e d  i n  t h e  m o d i f i c a t i o n  

a c t i o n  p u r s u a n t  t o  a c o n t r a c t  i t  h a s  w i t h  t h e  S t a t e  of F l o r i d a ,  

D e p a r t m e n t  of H e a l t h  and  R e h a b i l i t a t i v e  S e r v i c e s  (HRS), t o  

p r o v i d e  p e r s o n n e l  t o  r e p r e s e n t  HRS i n  c a s e s  a r i s i n g  u n d e r  t h e  
a 

c h i l d  s u p p o r t  e n f o r c e m e n t  p r o g r a m  a s  se t  f o r t h  i n  s e c t i o n s  

409.235 e t  seq., F l a .  S t a t .  (1989) .  Donald Thaysen c o n t e n d s  t h a t  

t h e  S t a t e  A t t o r n e y ' s  O f f i c e  a n d ,  t h e r e f o r e ,  HRS, l a c k  t h e  

a u t h o r i t y  t o  r e p r e s e n t  i n  a c t i o n s  t o  m o d i f y  a s u p p o r t  o r d e r ,  a 

c u s t o d i a l  p a r e n t  who d o e s  not receive p u b l i c  a s s i s t a n c e  b e n e f i t s  

f o r  t h e  minor  c h i l d  when t h e  o b l i g o r  i s  c u r r e n t  i n  h i s  p r e v i o u s l y  

o r d e r e d  c h i l d  s u p p o r t  payments .  

The T h i r d  D i s t r i c t  C o u r t  of Appea l  a g r e e d  w i t h  Donald  

T h a y s e n  a n d  t h e  t r i a l  c o u r t  t h a t  t h e  S t a t e  A t t o r n e y ,  a c t i n g  o n  
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b e h a l f  of  H R S ,  d i d  n o t  h a v e  s t a n d i n g  t o  p a r t i c i p a t e  i n  t h e  

m o d i f i c a t i o n  a c t i o n .  --- Thaysen  -------- v. Thaysen,  --- 559 So.2d 626 (F la .  3 r d  

DCA 1 9 9 0 ) .  I n  r e a c h i n g  t h i s  d e c i s i o n ,  t h e  d i s t r i c t  c o u r t  

c o n s t r u e d  s e c t i o n  409 .2551 ,  F l a .  S t a t .  ( 1 9 8 7 ) .  The  d i s t r i c t  

cour t  i n t e r p r e t e d  t h e  s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  set f o r t h  

i n  s e c t i o n  409 .2551  a s  a d e c l a r a t i o n  t h a t  t h e  c h i l d  s u p p o r t  

e n f o r c e m e n t  p r o v i s i o n s  of C h a p t e r  4 09 were: 

.... a d d e d  t o  F l o r i d a  l a w  t o  a s s i s t  i n  t h e  
" . . . . e n f o r c e m e n t  o f  suppor t . . . "  i n  c a s e s  
i n v o l v i n g  t h e  a b o v e  r e f e r r e d  t o  " . . . fami ly  
d e s e r t i o n  a n d  n o n - s u p p o r t  o f  d e p e n d e n t  
c h i l d r e n . . . "  w h e r e  t h e  p a y o r  i s  n o t  - c u r r e n t  
i n  m a k i n g  c o u r t  o r d e r e d  c h i i a -  ~ ~ ~ ~ 6 r ~  
payments .  

--- Thaysen --- a t  627. 

The d i s t r i c t  cou r t  went  o n  t o  f u r t h e r  s t a t e :  

I t  d o e s  n o t  a p p e a r  t o  h a v e  b e e n  t h e  i n t e n t  of 
t h e  L e g i s l a t u r e  t o  e i t h e r  b u r d e n  t h e  a l r e a d y  
o v e r - b u r d e n e d  D e p a r t m e n t  o f  H e a l t h  a n d  
R e h a b i l i t a t i v e  S e r v i c e s  o r  t o  d e p l e t e  t h e  
p e r s o n n e l  resources  of t h e  S t a t e  A t t o r n e y ' s  
O f f i c e  b y  r e q u i r i n g  e i t h e r ,  o r  b o t h ,  o f  t h e m  
t o  r e p l a c e  t h e  u s e  o f  p r i v a t e l y  r e t a i n e d  
c o u n s e l  i n  c i v i l  p r o c e e d i n g s  t h a t  a r e  p r i v a t e  
i n  n a t u r e ,  a n d  w h i c h  d o  n o t  i n v o l v e  a n y  
a l l e g a t i o n s  of c h i l d  n e g l e c t ,  d e s e r t i o n ,  
abandonment ,  o r  non-suppor  t. 

Id  a t  627. 

P e t i t i o n e r  c o n t e n d s  t h a t  H R S  does h a v e  t h e  a u t h o r i t y  t o  

r e p r e s e n t  a c u s t o d i a l  p a r e n t  s e e k i n g  c h i l d  support m o d i f i c a t i o n  
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when n e i t h e r  t h e  p a r e n t  no r  c h i l d  r e c e i v e s  p u b l i c  a s s i s t a n c e  and 

t h e  ob l igor  i s  n o t  d e l i n q u e n t  i n  h i s  s u p p o r t  payments.  I n  r u l i n g  

o t h e r w i s e ,  t h e  d i s t r i c t  cour t  e r r e d .  

H R S  c o n t e n d s  t h a t  i t s  p a r t i c i p a t i o n  i n  t h e  m o d i f i c a t i o n  

a c t i o n  i s  a u t h o r i z e d  b y  4 2  U.S.C. s e c t i o n  654 a n d  s e c t i o n  

409.2567, F l a .  S t a t .  ( 1 9 8 9 ) .  I n  o r d e r  t o  a d d r e s s  t h e  i s sues  

r a i s e d  by t h i s  a p p e a l ,  r e v i e w  of t h e  c h i l d  suppor t  e n f o r c e m e n t  

program i s  warran ted .  

The  C o n g r e s s i o n a l  H i s t o r y  And 
The P u r p o s e  O f  The P r o g r a m .  

AFDC ( T i t l e  IV-A of t h e  S o c i a l  S e c u r i t y  A c t ) ,  i s  a f e d e r a l  - 
s t a t e  c o o p e r a t i v e  e f f o r t  a d m i n i s t r a t e d  by t h e  s t a t e s .  The AFDC 

p r o g r a m ,  c r e a t e d  by t h e  S o c i a l  S e c u r i t y  A c t  of 1 9 3 5 ,  p r o v i d e s  

monetary payments  f r o m  t h e  s t a t e  t o  f i n a n c i a l l y  needy f a m i l i e s  

which i n c l u d e  c h i l d r e n  depr ived  of p a r e n t a l  s u p p o r t  due  t o  d e a t h ,  

d i s a b i l i t y ,  or d e s e r t i o n .  4 2  U.S.C. S e c t i o n  601.  

S t a t e s  a r e  n o t  r e q u i r e d  t o  p a r t i c i p a t e  i n  t h e  AFDC program. 

However ,  i f  t h e y  c h o s e  t o  d o  so,  t h e y  m u s t  o p e r a t e  a p r o g r a m  

which meets t h e  s t a t u t o r y  r e q u i r e m e n t s  i n  42 U.S.C. S e c t i o n  602, 

a s  w e l l  a s  t h e  p r o v i s i o n s  of d e t a i l e d  f e d e r a l  r e g u l a t i o n s  

p romulga ted  by t h e  S e c r e t a r y  of Hea l th  and Human S e r v i c e s .  See 

4 5  C.F.R. S e c t i o n s  201 ,  e t  seq. 

-8- 



An expl ic i t  c o n d i t i o n  fo r  t h e  receipt of f e d e r a l  AFDC money 

i s  t h a t  p a r t i c i p a t i n g  s t a t e s  h a v e  i n  e f f e c t  a p l a n  f o r  c h i l d  

support  en fo rcemen t  which meets t h e  c r i t e r i a  set  f o r t h  i n  T i t l e  

I V - D  of t h e  S o c i a l  S e c u r i t y  A c t ,  4 2  U.S,C. S e c t i o n s  651 ,  e t  seq. 

The S t a t e  m u s t  o p e r a t e  a c h i l d  s u p p o r t  e n f o r c e m e n t  p r o g r a m  i n  

s u b s t a n t i a l  compl i ance  w i t h  t h a t  p l a n .  

111 1 9 7 4 ,  Congres s  amended t h e  S o c i a l  S e c u r i t y  A c t  by add ing  

T i t l e  I V ,  P a r t  D ,  P u b ,  L. N o .  93 -647 ,  88 S t a t ,  2 3 5 1  ( c o d i f i e d  a s  

a m e n d e d  a t  4 2  U.S.C. s e c t i o n s  6 5 1 ,  e t  s eq . ) .  T i t l e  I V - D  

e s t a b l i s h e d  a C h i l d  S u p p o r t  E n f o r c e m e n t  P r o g r a m ,  ' ' [ f l o r  t h e  

pu rpose  of e n f o r c i n g  t h e  s u p p o r t  o b l i g a t i o n s  owed by  a b s e n t  

p a r e n t s  t o  t h e i r  c h i l d r e n . . , "  4 2  U.S,C, S e c t i o n  6 5 1  ( 1 9 7 3 ) .  

T h e  I V - D  p r o g r a m  w a s  s e t  u p  a s  a n  i n t e r g o v e r n m e n t a l  

o p e r a t i o n  i n v o l v i n g  f e d e r a l ,  s t a t e ,  and l o c a l  governments ,  w i t h  

t h e  s t a t e s  having  p r i m a r y  r e s p o n s i b i l i t y  f o r  a d m i n i s t e r i n g  t h e  

program. I n  F l o r i d a ,  t h e  Department  of Hea l th  and R e h a b i l i t a t i v e  

S e r v i c e  s u p e r v i s e s  t h e  program and p r o v i d e s  t h e  s e r v i c e s ,  

The A c t  r e q u i r e s  e a c h  s t a t e  t o  d e v e l o p  and  a d o p t ,  w i t h  

f e d e r a l  a p p r o v a l ,  a p l a n  f o r  t h e  d e l i v e r y  of I V - D  s e r v i c e s ,  and  

spells o u t  i n  c o n s i d e r a b l e  d e t a i l  what  t h e  p l a n  m u s t  c o n t a i n .  4 2  

U,S,C.  S e c t i o n  654. Once t h e  p l a n  i s  a p p r o v e d ,  t h e  f e d e r a l  

government w i l l  r e i m b u r s e  t h e  s t a t e  fo r  a p e r c e n t a g e  of t h e  cos t s  
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i n c u r r e d  i n  p r o v i d i n g  I V - D  services. 4 2  U.S.C. S e c t i o n  655 ( a ) .  

A l t h o u g h  t h e  p r i m a r y  f o c u s  of t h e  I V - D  p r o g r a m  i s  o n  AFDC 

r e c i p i e n t s ,  t h e  A c t  c l e a r l y  p r o v i d e s  t h a t  s e r v i c e s  o f f e r e d  by t h e  

I V - D  program a r e  t o  be made a v a i l a b l e  to anyone who a p p l i e s  f o r  

them. T h i s  change occur red  w i t h  t h e  S o c i a l  S e c u r i t y  Amendments 

of 1 9 7 4 ,  P u b .  L. 93-647,  88  S t a t .  2 3 5 1  ( c o d i f i e d  a s  amended a t  4 2  

U.S.C. S e c t i o n s  652 e t  s e q . ) .  

Changes were a g a i n  made t o  t h e  S o c i a l  S e c u r i t y  A c t  w i t h  t h e  

C h i l d  Suppor t  Enforcement  Amendments of 1984, Pub.L. 98-378 ( t h e  

1984 a m e n d m e n t s ) ,  9 8  S t a t .  1305  ( c o d i f i e d  a t  4 2  U.S.C. S e c t i o n s  

651, e t  seq.). These amendments r e q u i r e d  p a r t i c i p a t i n g  s t a t e s  to 

p a s s  l a w s  a l l o w i n g  €or mandatory wage w i t h h o l d i n g  and c o n t i n u i n g  

a g a r n i s h m e n t s ,  wage  a s s i g n m e n t s ,  a n d  u s e  of l i e n s .  42  U.S.C. 

S e c t i o n s  6 5 4 ( 2 0 )  and 666.  

The 1984 Amendments  were i n t e n d e d  t o  e n s u r e  t h a t  " a l l  

c h i l d r e n  i n  t h e  U n i t e d  S t a t e s  who a r e  i n  need  of a s s i s t a n c e  i n  

s e c u r i n g  f i n a n c i a l  s u p p o r t  f r o m  t h e i r  p a r e n t s  w i l l  r ece ive  

a s s i s t a n c e  -- r e g a r d l e s s  ------- -- of ----- t h e i r  ------ c i r cums tances . "  -----_- S.Rep. N o  98-387, 

98th Cong., 2 d  S e s s . ,  a t  1, r e p r i n t e d  i n  1984 U.S. Code  Cong. & 

Admin. N e w s ,  2397,2397 ( emphas i s  added) .  Congress  a g a i n  mandated 

t h a t  T i t l e  I V - D  c h i l d  suppor t  s e r v i c e s  b e  p r o v i d e d  t o  b o t h  AFDC 

and non-AFDC r e c i p i e n t s .  4 2  U.S.C. S e c t i o n s  651 and 654 ( 6 ) .  
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T h e  S e n a t e  r e p o r t  o n  t h e  1 9 8 4  a m e n d m e n t s  s t a t e s  t h e  

f o l l o w i n g  : 

T h e r e  i s  no  l a n g u a g e  i n  t h e  p u r p o s e  c l a u s e  
s p e l l i n g  ou t  t h a t  s e r v i c e s  a r e  t o  be p r o v i d e d  
t o  b o t h  AFDC and non-AFDC f a m i l i e s .  However, 
t h e r e  i s  a s p e c i f i c  p r o v i s i o n  e l s e w h e r e  i n  
t h e  S t a t u t e  r e q u i r i n g  t h a t  t h e  c h i l d  s u p p o r t  
c o l l e c t i o n  or  p a t e r n i t y  d e t e r m i n a t i o n  s e r v i c e s  
e s t a b l i s h e d  u n d e r  a s t a t e ' s  c h i l d  s u p p o r t  
p r o g r a m  " s h a l l  b e  m a d e  a v a i l a b l e  t o  a n y  
i n d i v i d u a l  n o t  o t h e r w i s e  e l i g i b l e  f o r  s u c h  
s e r v i c e s  u p o n  a p p l i c a t i o n  f i l e d  b y  s u c h  
individual . . ."  The C o m m i t t e e  i s  p r o p o s i n g  t o  
add l anguage  t o  t h e  p r e s e n t  c l a u s e  a s  follows: 
"and a s s u r i n g  t h a t  ---------- a s s i s t a n c e  -- i n  -------- o b t a i n i n g  
-- sue~_o_r& w i l l  b e  a v a i l a b l e  u n d e r  t h i s  p a r t  t o  
a l l  c h i l d r e n  ( w h e t h e r  or n o t  e l i g i b l e  fo r  a i d  
u n d e r  p a r t  A )  f o r  whom s u c h  a s s i s t a n c e  i s  
request." T h i s  l a n g u a g e  w i l l  make c l e a r  t h e  
C o m m i t t e e ' s  i n t e n t  t h a t  t h e  A d m i n i s t r a t i o n  and 
t h e  S t a t e s  f u l l y  i m p l e m e n t  t h e  p r o v i s i o n  i n  
p r e s e n t  l a w  t h a t  requires  t h e  S t a t e s  t o  make 
a v a i l a b l e  t o  non-AFDC f a m i l i e s  t h e  s e r v i c e s  
t h a t  a r e  p r o v i d e d  unde r  t h e  S t a t e  program f o r  
A F D C  f a m i l i e s . "  S.Rep. N o .  3 8 7 ,  9 8 t h  Cong., 
2d S e s s i o n ,  r e p r i n t e d  i n  1984 U.S. Cod Cong. is 
Admin.New s a t  24 18. (Emphasis  added).  

The  f o r e g o i n g  amendment  t o  t h e  "purpose" s e c t i o n  of T i t l e  

I V - D  (42  U.S.C. S e c t i o n  651)  w a s  i n t e n d e d  t o  r e i n f o r c e  t h e  

l a n g u a g e  of  4 2  U.S.C. S e c t i o n  6 5 4 ( b ) ,  so t h a t  a s s i s t a n c e  i n  

o b t a i n i n g  s u p p o r t  would be p r o v i d e d  t o  non-AFDC f a m i l i e s .  S t a t e  

Ex R e l .  J e s k e  V. J e s k e ,  4 2 4  N.W.2d 1 9 6  ( W i s .  1 9 8 8 ) .  

----- 
-- ---- ----- -- ----- 

The f o r e g o i n g  summary was g a t h e r e d  p r i m a r i l y  f r o m  t h e  c a s e s  

-11- 



L e d b e t t e r ,  875 F.2d 155  ( 1 1 t h  C i r .  1 9 8 9 ) ,  and  C a r t e r  of w_e_hu_n_t V. --------- ------ 
-- v. ------ Morrow, 562,  F.Supp. 3 1 1  (W.D. N.C. 1 9 8 3 ) .  

F l o r i d a  h a s  c h o s e n  t o  opt  i n t o  t h e  f e d e r a l  AFDC p r o g r a m .  

S e c t i o n  409 .235,  F l a .  S t a t .  ( 1 9 8 9 ) .  

I f  a s t a t e  e l e c t s  t o p a r t i c i p a t e  i n  t h e  AFDC 
p r o g r a m ,  i t  m u s t  o p e r a t e  i t s  p r o g r a m  i n  
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  T i t l e  I V .  
F l o r i d a  p a r t i c i p a t e s  i n  t h e  AFDC p r o g r a m  u n d e r  
a n  approved  s t a t e  p l a n .  

---- Ealey  ------ V. Holt, 523 So.2d 173,174 ( F l a .  1st DCA 1989) .  F l o r i d a  i s  

r e q u i r e d  t o  c o m p l y  w i t h  a l l  f e d e r a l  l a w s ,  s t a t u t e s ,  a n d  

r e g u l a t i o n s  t h a t  c o n t r o l  t h e  AFDC p r o g r a m .  P__o_nd v.  D_e@- 

( F l a .  1st DCA 1 9 8 7 ) .  S e e  a l s o :  gihg v.  S m i t h ,  3 9 2  U.S. 3 0 9 ,  88 

8 8  C t .  2 1 2 8 ,  2 0  L.Ed.2d 1118 ( 1 9 6 8 ) ;  -- S i m e s o n  - ------- v. - Mil le r ,  ----- 5 3 5  

--------- 

F.Supp. 1 0 4 1  (N.D 111.) 

S t a t e  r e g u l a t i o n s  c o n c e r n i n g  AFDC p r o g r a m s  
c a n n o t  c o n t r a v e n e  t h e  f e d e r a l  l a w  a n d  v a l i d  
f e d e r a l  r e g u l a t i o n s  i m p l e m e n t i n g  t h o s e  
p r o g r a m s .  ( C i t a t i o n  o m i t t e d ) .  I n  c a s e s  of 
c o n f l i c t ,  t h e  s t a t e  r e g u l a t i o n s  a r e  r e n d e r e d  
i n v a l i d  by  t h e  Supremacy C l a u s e  of t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n .  !l'l'_w_n_s_e_nd v. Swag&, 404 
U.S. 2 8 2 ,  9 2  S.Ct. 5 0 2 ,  3 0  L.Ed.2d 4 4 8  ( 1 9 7 1 ) .  

-------- D i v i s i o n ,  609 P.2d 1244 ,  1246 ( C t .  App. N.M. 1979)  

T h e  S o c i a l  S e c u r i t y  A c t  i s  a r e m e d i a l  s t a t u t e .  C h a f f i n  v .  - - - - - - - - -- 
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-- T a y l o r ,  --- 5 2 1  F.Supp. 1344 (M.D. F l a  1 9 8 1 ) .  A c c o r d i n g l y ,  t h e  

s t a t u t e  a n d  t h e  r e g u l a t i o n s  d e a l i n g  w i t h  t h e  a d m i n i s t r a t i o n  of 

T i t l e  I V - D  s h o u l d  b e  i n t e r p r e t e d  b r o a d l y  and  l i b e r a l l y  t o  

e f f e c t u a t e  t h e i r  c e n t r a l  pu rposes .  

F l o r i d a  a d m i n i s t e r s  i t s  c h i l d  s u p p o r t  en fo rcemen t  program, i n  

a c c o r d a n c e  w i t h  t h e  mandates  of T i t l e  IV-D,  p u r s u a n t  to s e c t i o n s  

409.235 t h r o u g h  409.259,  F l a .  S t a t .  ( 1 9 8 9 ) .  P u r s u a n t  t o  s e c t i o n  

409.2567,  F l a .  S t a t . ,  HRS c o n t e n d s  i t  h a s  s t a n d i n g  t o  r e p r e s e n t  

n o n - a s s i s t a n c e  c l i e n t s  i n  c h i l d  s u p p o r t  m o d i f i c a t i o n  a c t i o n s ,  even  

when t h e  o b l i g o r  i s  c u r r e n t  i n  h i s  s u p p o r t  o b l i g a t i o n .  The Th i rd  

D i s t r i c t  C o u r t ' s  d e c i s i o n  t o  t h e  c o n t r a r y  i s  n o t  i n  a c c o r d  w i t h  

t h e  p l a i n  l anguage  of c h a p t e r  409 .  

S e c t i o n  4 09 -2567 s t a t e s  i n  p e r t i n e n t  p a r t :  

A l l  s u p p o r t  and p a t e r n i t y  s e r v i c e s  p r o v i d e d  by 
t h e  d e p a r t m e n t  s h a l l  b e  made a v a i l a b l e  on  
b e h a l f  of a l l  d e p e n d e n t  c h i l d r e n .  S e r v i c e s  
s h a l l  be p r o v i d e d  u p o n  a c c e p t a n c e  of p u b l i c  
a s s i s t a n c e  o r  u p o n  p r o p e r  a p p l i c a t i o n  f i l e d  
w i t h  t h e  depar tment .  

T h e r e  i s  no  l i m i t a t i o n  i n  t h i s  s e c t i o n  i n  t h e  p r o v i s i o n  of  

s e r v i c e s  of t h e  t y p e  f o u n d  by t h e  T h i r d  D i s t r i c t  C o u r t  i n  i t s  

i n t e r p r e t a t i o n  of s e c t i o n  4 09.2551. 

I n  f a c t ,  t h e  T h i r d  D i s t r i c t  C o u r t  d i d  n o t  e v e n  a d d r e s s  

s e c t i o n  409.2567,  a l t h o u g h  s u c h  s e c t i o n  i s  t h e  s o l e  s t a t u t o r y  
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p r o v i s i o n  a d d r e s s i n g  t h e  a v a i l a b i l i t y  of HRS' c h i l d  s u p p o r t  

en fo rcemen t  s e r v i c e s  t o  p e r s o n s  n o t  r e c e i v i n g  p u b l i c  a s s i s t a n c e .  

I n s t e a d ,  t h e  d i s t r i c t  c o u r t  c h o s e  t o  c o n s t r u e  s e c t i o n  4 09.2551, 

w h i c h  i s  t h e  l e g i s l a t i v e  i n t e n t  p r o v i s i o n  of t h e  c h i l d  s u p p o r t  

enforcement  laws.  

It i s  r e s p e c t f u l l y  s u g g e s t e d  t h a t  t h e  d i s t r i c t  c o u r t ' s  

c o n s t r u c t i o n  of s e c t i o n  409.2551 t o  r e s o l v e  t h i s  m a t t e r  w a s  

i n c o r r e c t  i n  l i g h t  of t h e  c l e a r  and  u n a m b i g u o u s  m e a n i n g  of 

s e c t i o n  409.2567. 

Whi le  l e g i s l a t i v e  i n t e n t  c o n t r o l s  c o n s t r u c t i o n  
of s t a t u t e s  i n  F l o r i d a ,  G r i f f i s  v. S t a t e ,  356 
S o . 2 d  2 9 7  ( F l a .  1 9 7 8 1 ,  t h a t  i n t e n t  i s  
de te rmined  p r i m a r i l y  f r o m  t h e  l anguage  of t h e  
s t a t u t e .  S.R.G C o r e .  v .  D e ~ a r t m e n t  of 
------- Revenue ,  365 So.2d 687 ( F l a .  1 9 7 8 ) .  The p l a i n  
meaning of t h e  s t a t u t o r y  l anguage  i s  t h e  f i r s t  
c o n s i d e r a  t i o n .  

--------- ---- -- ------- -- 

S t .  P e t e r s b u r q  Bank & T r u s t  C o .  V. Hamm, 4 1 4  So.2d 1 0 7 1  ( F l a .  

1 9 7 1 ) .  The d i s t r i c t  c o u r t ' s  be l i e f  t h a t  i t  c o u l d  n o t  h a v e  b e e n  

----- -- ---- -------- ---- ------------ - 

" t h e  i n t e n t  of t h e  L e g i s l a t u r e  to e i t h e r  bu rden  t h e  a l r e a d y  over-  

b u r d e n e d  D e p a r t m e n t  of H e a l t h  and  R e h a b i l i t a t i v e  S e r v i c e s  o r  

d e p l e t e  t h e  p e r s o n n e l  resources  of t h e  S t a t e  A t t o r n e y  ...'I by 

a u t h o r i z i n g  HRS t o  a p p e a r  i n  m o d i f i c a t i o n  a c t i o n s  o n  b e h a l f  of 

non-we l fa re  c l i e n t s  i s  i n s u f f i c i e n t  t o  overcome t h e  p l a i n  meaning 

of s e c t i o n  409.2567. Id. Again, s e c t i o n  409.2567 s t a t e s :  
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--- All _ S U _ ~ Q _ O  _r_t.... -----_-_ s e r v i c e s  p r o v i d e d  
d e p a r t m e n t  s h a l l  b e  made a v a i l a b l e  o n  
of --- a l l  -- d q e n d e n t  ------ -------- c h i l d r e n .  (Emphasis  

S i n c e  t h e  l e g i s l a t i v e  i n t e n t  i s  c l e a r l y  

l anguage  used i n  s e c t i o n  409.2567, t h e  rules  of 

by t h e  
b e h a l f  
Added) , 

m a n i f e s t  by  t h e  

c o n s t r u c t i o n  and 

i n t e r p r e t a t i o n  t h e  d i s t r i c t  c o u r t  u s e d  c o n c e r n i n g  s e c t i o n  

4 09.2551 a r e  u n n e c e s s a r y  and i n a p p l i c a b l e .  SJa rk  v, K r e i d t ,  299 

So.33, 1 4 5  F l a .  1 ( F l a ,  1 9 4 1 ) .  

S e c t i o n  4 0 9 . 2 5 6 7  i s  c l e a r  on  i t s  f a c e .  T h e r e  i s  n o  

a m b i g u i t y .  I f  t h e  l a n g u a g e  of a s t a t u t e  i s  c l e a r  a n d  

unequ ivoca l ,  t h e n  l e g i s l a t i v e  i n t e n t  m u s t  b e  d e r i v e d  f r o m  words 

u s e d  w i t h o u t  i n v o l v i n g  i n c i d e n t a l  r u l e s  of c o n s t r u c t i o n  o r  

e n g a g i n g  i n  s p e c u l a t i o n  a s  t o  w h a t  j u d g e s  m i g h t  t h i n k  t h a t  

l e g i s l a t o r s  i n t e n d e d  o r  s h o u l d  h a v e  i n t e n d e d .  

--- T r o g i c a l  ---------------- Coach L i n e ,  -----I------- I n c .  v. C a r t e r ,  1 2 1  So.2d 779 ( F l a .  1 9 6 0 ) .  

The f a i l u r e  of t h e  d i s t r i c t  court t o  r e v i e w  s e c t i o n  409,2567 and 

i n s t e a d  c o n s t r u e  s e c t i o n  4 09.2551 a c t u a l l y  c r e a t e d  d o u b t  a s  t o  

m e a n i n g  of t h e  s t a t u t e ,  H o w e v e r ,  t h e  r u l e s  of s t a t u t o r y  

c o n s t r u c t i o n  s h o u l d  n e v e r  b e  u s e d  t o  c r e a t e  d o u b t ,  o n l y  r emove  

i t ,  s_tg_te v. Ega_n, 287 So,2d 1 ( F l a  19731, S i n c e  s e c t i o n  

409.3567 i s  u n a m b i g u o u s ,  t h e  d i s t r i c t  c o u r t  s h o u l d  n o t  h a v e  

s u p e r i m p o s e d  i t s  v i e w  a s  w h e t h e r  i t  w a s  t h e  i n t e n t  of t h e  

L e g i s l a t u r e  t o  e i t h e r  bu rden  t h e  a l r e a d y  over-burdened Department  
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of H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  o r  to d e p l e t e  t h e  p e r s o n n e l  

r e sources  of t h e  S t a t e  A t t o r n e y ' s  O f f i c e . "  -- Wagner ------------ V. B o t t s ,  8 8  

So.2d 6 1 1  ( F l a .  1 9 5 6 ) .  

S e c t i o n  409.2567 i s  e x p l i c i t  o n  i t s  f a c t  t h a t  a l l  s u p p o r t  

s e r v i c e s  p r o v i d e d  by  HRS a r e  to be made a v a i l a b l e  on b e h a l f  of 

a l l  d e p e n d e n t  c h i l d r e n .  The o r i g i n a l  s t a t u t o r y  d e f i n i t i o n  of 

" d e p e n d e n t "  c h i l d  h a s  b e e n  s p e c i f i c a l l y  c h a n g e d  b y  t h e  

L e g i s l a t u r e  o v e r  t h e  y e a r s .  P r i o r  to 1 9 8 6 ,  d e p e n d e n t  c h i l d  

meant: 

... a n y  p e r s o n  u n d e r  t h e  a g e  of 1 8 ,  o r  u n d e r  
t h e  a g e  of 2 1  and  s t i l l  i n  s c h o o l ,  who h a s  
b e e n  d g E r i v e d  ----- _of p_rgg&gl _su_Egort --- o r  c a r e  by 
r e a s o n  of d e a t h ,  c o n t i n u e d  a b s e n c e  f r o m  t h e  
---- home,  o r  p h y s i c a l  o r  m e n t a l  i n c a p a c i t y  of 
p a r e n t .  (Emphasis added.)  

--------- ------- ---- --- 

S e c t i o n  409.2554 ( 2 )  , F l a .  S t a t .  (1985)  

However ,  p u r s u a n t  t o  m o d i f i c a t i o n  e n a c t e d  i n  1986 ,  t h e  

d e f i n i t i o n  of dependent  c h i l d  h a s  been  s u b s t a n t i a l l y  changed. N o  

l o n g e r  m u s t  a c h i l d  b e  " d e p r i v e d  of p a r e n t a l  s u p p o r t t 1  a s  t h e  

r e s u l t  of a p a r e n t ' s  " c o n t i n u e d  a b s e n c e  f r o m  t h e  home"  i n  o r d e r  

t o  b e  c o n s i d e r e d  dependent  f o r  t h e  p u r p o s e  of t h e  a p p l i c a t i o n  of 

c h a p t e r  4 0 9 .  Dependent c h i l d  now i s  d e f i n e d  a s :  

..... any unemancipa ted  p e r s o n  unde r  t h e  a g e  of 
1 8 ,  a n y  p e r s o n  u n d e r  t h e  a g e  of 2 1  a n d  s t i l l  
i n  s c h o o l ,  o r  a n y  p e r s o n  who i s  m e n t a l l y  o r  
p hy s i c a  11 y i n c a p  a c i  t e d  when s u c h  i n c a p a c  i t y  
began p r i o r  to s u c h  p e r s o n  r e a c h i n g  t h e  a g e  of 
18. The d e f i n i t i o n  s h a l l  n o t  b e  c o n s t r u e d  to 
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impose a n  o b l i g a t i o n  fo r  c h i l d  s u p p o r t  beyond 
t h e  c h i l d ' s '  a t t a i n m e n t  of m a j o r i t y  e x c e p t  a s  
i m p o s e d  i n  S. 409.2561. 

S e c t i o n  409,2554 ( 2 1 ,  F l a .  S t a t .  ( 1 9 8 9 ) .  

The d i s t r i c t  c o u r t ' s  l i m i t a t i o n  of t h e  a p p l i c a b i l i t y  of 

c h a p t e r  4 0 9  t o  c a s e s  i n v o l v i n g  f a m i l y  d e s e r t i o n  and non s u p p o r t  

i s  c o n t r a r y  t o  t h e  c l e a r  l anguage  of t h e  s t a t u t e .  S i n c e  s e c t i o n  

409.2567 mandates  t h a t  a l l  s u p p o r t  s e r v i c e s  p r o v i d e d  by H R S  m u s t  

b e  p r o v i d e d  t o  --- a l l  d e p e n d e n t  c h i l d r e n ,  t h o s e  s u p p o r t  s e r v i c e s  

m u s t  b e  made a v a i l a b l e  t o  "any unemancipa ted  p e r s o n  u n d e r  t h e  a g e  

o f  18..." S e c t i o n  409.2554 ( 2 ) .  I n  t h e  p r e s e n t  a c t i o n ,  t h a t  i s  

j u s t  what  H R S  was do ing  th rough  t h e  S t a t e  A t t o r n e y ' s  O f f i c e .  

A s  p r e v i o u s l y  s t a t e d ,  4 2  U.S.C. 654 r e q u i r e s  t h e  s t a t e s  

which p a r t a k e  i n  h e  AFDC program t o  make t h e  T i t l e  IV-D s e r v i c e s  

a v a i l a b l e  t o  AFDC and  non-AFDC r e c i p i e n t s .  F l o r i d a  e n a c t e d  

s e c t i o n  409.2567 i n  r e s p o n s e  t o  t h e  f e d e r a l  r e q u i r e m e n t s .  S i n c e  

s e c t i o n  4 09.2567 m a k e s  s u p p o r t  s e r v i c e s  a v a i l a b l e  t o  a l l  

d e p e n d e n t  c h i l d r e n ,  and  d e p e n d e n t  c h i l d r e n  a s  d e f i n e d  by  t h e  

s t a t u t e  i s  b r o a d l y  i n c l u s i v e  of a l l  m i n o r  c h i l d r e n ,  i t  i s  

n e c e s s a r y  t o  d e t e r m i n e  f r o m  where  t h e  a u t h o r i t y  a r i s e s  for  H R S  t o  

a c t  on b e h a l f  of a dependent  c h i l d  i n  a m o d i f i c a t i o n  a c t i o n .  

S e c t i o n  409.2561 sets f o r t h  t h e  many c h i l d  s u p p o r t  s e r v i c e s  

a v a i l a b l e  t o  a r e c i p i e n t  of p u b l i c  a s s i s t a n c e .  The a u t h o r i z e d  

s e r v i c e s  i n c l u d e  r e p r e s e n t a t i o n  i n  m o d i f i c a t i o n  p roceed ings .  
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The d e p a r t m e n t  may a p p l y  fo r  m o d i f i c a t i o n  of a 
c o u r t  o r d e r  on t h e  same g r o u n d s  a s  e i t h e r  
p a r t y  to t h e  cause  and s h a l l  have t h e  r i g h t  t o  
s e t t l e  and compromise a c t i o n s  b rough t  p u r s u a n t  
to l a w .  

S e c t i o n  4 0 9 . 2 5 6 1 ( 1 ) .  C l e a r l y ,  H R S  h a s  s t a t u t o r y  a u t h o r i t y  t o  

represent p u b l i c  a s s i s t a n c e  r e c i p i e n t s  i n  m o d i f i c a t i o n  a c t i o n s .  

S e c t i o n  409.2567 r e q u i r e s  H R S  t o  p r o v i d e  i t s  s e r v i c e s  on  

b e h a l f  of a l l  d e p e n d e n t  c h i l d r e n  "upon a c c e p t a n c e  of p u b l i c  

a s s i s t a n c e  ,or upon p r o p e r  a p p l i c a t i o n  f i l e d  w i t h  t h e  department ."  

( E m p h a s i s  added . )  T h e r e f o r e ,  a l l  s e r v i c e s  a v a i l a b l e  t o  t h o s e  

e l i g i b l e  f o r  p u b l i c  a s s i s t a n c e  m u s t  a l s o  be made a v a i l a b l e  t o  

t h o s e  no t  r e c e i v i n g  p u b l i c  a s s i s t a n c e .  T h i s  m u s t  c l e a r l y  

i n c l u d e  s e r v i c e s  for  t h e  p r o s e c u t i o n  or d e f e n s e  of m o d i f i c a t i o n  

a c t  i o n s  . 
I f  t h e r e  i s  a q u e s t i o n  a s  t o  w h e t h e r  a c h i l d  s u p p o r t  

m o d i f i c a t i o n  a c t i o n  f a l l s  u n d e r  s u c h  " s u p p o r t  a n d  p a t e r n i t y  

d e t e r m i n a t i o n  s e r v i c e s  p r o v i d e d  by t h e  d e p a r t m e n t "  ( s e c t i o n  

409-2567),  t h a t  issue h a s  been  a d d r e s s e d  by t h i s  C o u r t  i n  ------ Lamm v. 

C_m~gm_n, 4 1 3  So.2d 749 ( F l a .  1 9 8 2 ) .  

I n  c o n s t r u i n g  s e c t i o n  4 09.2561, t h i s  C o u r t  s t a t e d  t h a t  t h e  

s e c t i o n  s e t s  f o r t h  p r o c e d u r e s  " . . . .whereby t h e  s t a t e  i s  

a u t h o r i z e d  t o  f u l f i l l  i t s  r e s p o n s i b i l i t i e s  b o t h  t o  d e e e n d e n t  

------__ c h i l d r e n  a n d  t o  t h e  t a x p a y e r s . "  I d  a t  752. A d d i t i o n a l l y ,  " t h e  

-- -----_ 
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a c c e p t a n c e  of p u b l i c  a s s i s t a n c e  e f f e c t s  a n  a s s i g n m e n t  t o  t h e  

s t a t e  of t h e  r e c i p i e n t ' s  i n t e r e s t  i n  c h i l d  s u p p o r t .  ..and a l l o w s  

t h e  s t a t e  t o  a c t  f o r  t h e  r e c i p i e n t  i n  a l l  m a t t e r s  r e l a t i n g  t o  

c h i l d  s u p p o r t  . . . I '  Id a t  752. I t  canno t  b e  l o g i c a l l y  a rgued  t h a t  

a m o d i f i c a t i o n  a c t i o n  i s  n o t  a m a t t e r  r e l a t i n g  t o  c h i l d  support. 

T h i s  was r ecogn ized  by t h e  F i f t h  D i s t r i c t  C o u r t  i n  ----------- Wilke r son  v. 

C,oggi_n, 552 So.2d 348 ( F l a .  5 t h  DCA 1 9 8 9 ) .  

S i n c e  s e c t i o n  409.2561 a u t h o r i z e s  H R S  t o  p a r t i c i p a t e  o n  

b e h a l f  of p u b l i c  a s s i s t a n c e  r e c i p i e n t s  i n  " a l l  r a t t e r s  r e l a t e d  t o  

c h i l d  &am;, s u p r a ,  p r o s e c u t i o n  o r  d e f e n s e  of a 

m o d i f i c a t i o n  a c t i o n  m u s t  b e  v i e w e d  a s  p a r t  of t h e  

" s u p p o r t .  ... s e r v i c e s  p r o v i d e d  b y  t h e  d e p a r t m e n t  ..." S e c t i o n  

4 09.2567. Accord ingly ,  s i n c e  H R S  p r o v i d e d  m o d i f i c a t i o n  s e r v i c e s  

t o  AFDC c l i e n t s ,  H R S  h a s  t h e  s t a t u t o r y  a u t h o r i t y  t o  a p p e a r  o n  

b e h a l f  of n o n - a s s i s t a n c e  r e c i p i e n t s  i n  m o d i f i c a t i o n  a c t i o n s  "upon 

proper a p p l i c a t i o n  f i l e d  w i t h  t h e  department ."  S e c t i o n  409.2567. 

I n  p r o n u l g a t i n g  r u l e  1 .481,  Fla.R.Civ.P., t h i s  C o u r t  a l s o  

r ecogn ized  a s  i t  d i d  i n  _Lam; t h a t  c h i l d  s u p p o r t  a c t i o n s  i n c l u d e  

m o d i f i c a t i o n  a c t i o n s .  The r u l e  s p e c i f i c a l l y  s t a t e s :  

( b )  S c o p e .  T h i s  r u l e  s h a l l  a p p l y  t o  
p r o c e e d i n g s  f o r  t h e  e s t a b l i s h m e n t ,  
e n f o r c e m e n t ,  o r  m o d i f i c a t i o n  o f  s u p p o r t  
where in  t h e  p a r t y  seek ing  s u p p o r t  i s  r e c e i v i n g  
s e r v i c e s  p u r s u a n t  t o  T i t l e  IV-D of t h e  S o c i a l  
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S e c u r i t y  A c t  ( 4 2  U.S.C. s e c t i o n  6 5 1  e t  seq.) 
and t o  n o n - T i t l e  I V - D  p roceed ings . .  . . 

R u l e  1 . 4 9 1 ( b ) ,  F1a .R .Civ .P .  T h e  f o r e g o i n g  i s  f u r t h e r  

r e c o g n i t i o n  t h a t  c h i l d  support m o d i f i c a t i o n  r e l a t e d  s e r v i c e s  a r e  

s e r v i c e s  t o  be p r o v i d e d  by H R S  p u r s u a n t  t o  F l o r i d a ' s  r e q u i r e m e n t  

u n d e r  T i t l e  I V - D .  T h e s e  s e r v i c e s  a r e  e q u a l l y  a v a i l a b l e  t o  non- 

AFDC c l i e n t s .  S e c t i o n  4 09.2567. 

I n  i t s  d e c i s i o n  i n  t h i s  c a s e ,  t h e  d i s t r i c t  cour t ,  a l b e i t  i n  

d i c t a ,  commented upon t h e  a l l o c a t i o n  of s c a r c e  r e s o u r c e s  by t h e  

S t a t e  A t t o r n e y ' s  O f f i c e  and  HRS. However ,  i n  d e t e r m i n i n g  how 

such  r e s o u r c e s  should be p r o p e r l y  a l l o c a t e d ,  t h e  d i s t r i c t  cour t  

v i o l a t e d  t h e  s e p a r a t i o n  of p o w e r s  b e t w e e n  t h e  l e g i s l a t u r e  and  

j u d i c i a r y  by p a s s i n g  o n  t h e  wisdom of e n a c t e d  law. 

F u r t i h e r ,  s e c t i o n  4 09.2567 s p e c i f i c a l l y  s t a t e s  t h a t  t h e  

"depar tment  s h a l l  a d o p t  r u l e s  t o  p r o v i d e  f o r  t h e  r e c o v e r y  of 

a d m i n i s t r a t i v e  c o s t s ,  i n c l u d i n g  t h e  a p p l i c a t i o n  fees,  f r o m  t h e  

o b l i g o r .  The o b l i g o r  i s  r e s p o n s i b l e  f o r  a l l  a d m i n i s t r a t i v e  

c o s t s . "  T h e  a d m i n i s t r a t i v e  c o s t s  a s  d e f i n e d  b y  s e c t i o n  

4 09.2554 (11) "means  a n y  c o s t s ,  i n c l u d i n g  a t t o r n e y ' s  fees...." 

T h e r e f o r e ,  t h e  c o n c e r n  voiced  by t h e  d i s t r i c t  cour t  r e g a r d i n g  t h e  

u t i l i z a t i o n  of l i m i t e d  resources  d i d  not t a k e  i n t o  a c c o u n t  t h e  

f a c t  t h a t  c h a p t e r  409 p r o v i d e s  f o r  t h e  r e c o v e r y  of t h e  cos t  of 

r e p r e s e n t i n g  n o n - a s s i s t a n c e  c l i e n t s  i n  IV-D a c t i o n s .  
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I t  i s  a n t i c i p a t e d  t h a t  r e s p o n d e n t  w i l l  a r g u e  a s  h e  d i d  

b e f o r e  t h e  d i s t r i c t  cour t  t h a t  Mary Thaysen should  b e  p r o h i b i t e d  

from r e p r e s e n t a t i o n  b y  H R S  t h r o u g h  t h e  S t a t e  A t t o r n e y ' s  Off i c e  

b a s e d  u p o n  t h e  f a c t  t h a t  Mary T h a y s e n  r e c e i v e d  a p a y m e n t  of 

a p p r o x i m a t e l y  $ 1 0 0 , 0 0 0 . 0 0  p u r s u a n t  t o  t h e  p a r t i e s '  d i s s o l u t i o n  

s e t t l e m e n t  a g r e e m e n t  s h o r t l y  b e f o r e  a p p l y i n g  f o r  H R S  c h i l d  

s u p p o r t  s e r v i c e s .  

However, t h a t  a rgument  d o e s  n o t  j u s t i f y  f i n d i n g  Mary Thaysen 

i s  n o t  e n t i t l e d  t o  such  s e r v i c e s  when t h e  s t a t u t e  c l e a r l y  s t a t e s  

o t h e r w i s e .  A g a i n ,  t h i s  i s  a m a t t e r  of l e g i s l a t i v e  c o n c e r n .  I t  

i s  t h e  L e g i s l a t u r e ' s  p l a c e  t o  d e t e r m i n e  t h e  c r i t e r i a ,  i n  

a c c o r d a n c e  w i t h  f e d e r a l  l a w ,  f o r  mak ing  c h i l d  s u p p o r t  s e r v i c e s  

a v a i l a b l e  t o  n o n - a s s i s t a n c e  c l i e n t s .  P r e s e n t l y ,  t h e r e  i s  no  

l i m i t a t i o n  r e g a r d i n g  HRS' s e r v i c e s  b a s e d  u p o n  a n  i n d i v i d u a l ' s  

i n c o m e  or  a s s e t s .  S e c t i o n  4 0 9 . 2 5 6 7  b r o a d l y  requires  t h a t  H R S '  

s e r v i c e s  b e  made a v a i l a b l e  o n  b e h a l f  of a l l  d e p e n d e n t  c h i l d r e n .  

I t  wou ld  b e  i m p r o p e r  f o r  t h e  j u d i c i a l  b r a n c h  t o  s u b s t i t u t e  i t s  

judgment  f o r  t h a t  of t h e  L e g i s l a t u r e  and l i m i t  t h e  a v a i l a b i l i t y  

of t h e  s e r v i c e s  m a n d a t e d  by s e c t i o n  4 0 9 . 2 5 6 7  b a s e d  u p o n  a 

c l i e n t ' s  i n c o m e  o r  a s s e t s  w i t h o u t  a c l e a r  s t a t u t o r y  b a s i s  f o r  

do ing  so. Accord ingly ,  r e s p o n d e n t ' s  a rgument  o t h e r w i s e  should b e  

r e j e c t e d .  B y  p r o v i d i n g  s e r v i c e s  t o  Mary T h a y s e n ,  HRS w a s  
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complying  w i t h  i t s  mandate  unde r  s e c t i o n  409.2567, a s  r e q u i r e d  by 

4 2  U.S.C. 654 ( 6 )  ( A ) .  

The q u e s t i o n  of t h e  m e a n i n g  of c h i l d  s u p p o r t  h a s  a l s o  b e e n  

a d d r e s s e d  by t h i s  C o u r t  i n  Koon v. Boulder  County,- -- Degartment  ---------- of ------------------- 
------------__- S o c i a l  Services,  494  So.2d 1126 (Fla .  1986).  I n  ---- Koon, t h i s  C o u r t  

d e f i n e d  t h a t  d u t y  of s u p p o r t  a s  a c o n t i n u i n g  o b l i g a t i o n  t o  

p r o v i d e  r e a s o n a b l e  s u p p o r t  c o m m e n s u r a t e  w i t h  t h e  need  and  

a b i l i t i e s  of t h e  p a r t i e s  a n d  t h e  c h i l d .  A l t h o u g h  t h e  p r e s e n t  

c a s e  i s  n o t  a U R E A S  a c t i o n  a s  w a s  X_o_o_n, t h i s  C o u r t ' s  f i n d i n g  i n  

---- Koon t h a t  t h e  o b l i g a t i o n  of c h i l d  suppor t  n e c e s s a r i l y  i n c l u d e d  

t h a t  t h e  a b i l i t y  t o  modify t h e  s u p p o r t  o r d e r  t o  m a i n t a i n  a d e q u a t e  

c h i l d  s u p p o r t  i s  c l e a r l y  a p p l i c a b l e  t o  t h e  i s s u e  of t h i s  case.  

The a u t h o r i t y  of a s t a t e  s o c i a l  s e r v i c e s  agency t o  r e p r e s e n t  

a n o n - a s s i s t a n c e  c l i e n t  i n  c h i l d  s u p p o r t  a c t i o n s  p u r s u a n t  t o  

T i t l e  IV-D h a s  been  a d d r e s s e d  by o t h e r  j u r i s d i c t i o n s ,  b o t h  s t a t e  

and f e d e r a l .  

The l e a d i n g  c a s e  o n  t h i s  i s s u e  a p p e a r s  t o  b e  C_a_r_t_e_r-y, 

Morrow, 562 F.Supp. 3 1 1  (W.D.N.C. 1 9 8 3 ) .  I n  C a r t e r ,  a n  a c t i o n  

w a s  b r o u g h t  a g a i n s t  t h e  N o r t h  C a r o l i n a  D e p a r t m e n t  of Human 

Resources b y  non-AFDC c l i e n t s  who c l a i m e d  t h e  s t a t e  w a s  n o t  

p r o v i d i n g  them t h e  same c h i l d  s u p p o r t  s e r v i c e s  p r o v i d e d  AFDC 

c l i e n t s .  Although i t  a p p e a r s  t h e  s e r v i c e s  North C a r o l i n a  f a i l e d  

------ ------ 
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t o  p r o v i d e  were c h i l d  support c o l l e c t i o n  s e r v i c e s ,  t h e  d i s c u s s i o n  

i n  say&_er of t h e  f e d e r a l  l a w s  r e l a t e d  t o  t h e  T i t l e  I V - D  p r o g r a m  

i s  a p p l i c a b l e .  

The p r o g r a m  d e f e n d a n t s  wou ld  l i k e  t o  
implement  i s  n o t  t h e  program Congress  c r e a t e d .  
F o r  r e a s o n s  a l r e a d y  d i s c u s s e d ,  C o n g r e s s  
r e q u i r e d  t h e  s t a t e s  t o  make a v a i l a b l e  t o  non- 
AFDC r e c i p i e n t s  " t h e  c h i l d  s u p p o r t  c o l l e c t i o n  
o r  p a t e r n i t y  d e t e r m i n a t i o n  s e r v i c e s  
e s t a b l i s h e d  u n d e r  t h e  [ s t a t e  I V - D ]  p l a n  ..." 
4 2  U.S.D. s e c t i o n  654 ( 6 )  ( A )  ( e m p h a s i s  a d d e d ) .  
T h e s e  w o r d s  a r e  c l e a r  and  u n e q u i v o c a l :  t h e  
s t a t e  I V - D  p r o g r a m s  m u s t  p r o v i d e  t o  non- 
w e l f a r e  c l i e n t s  --- t h e  -------- s e r v i c e s  - n o t  some o t h e r  
s e r v i c e s  - a f f o r d e d  t o  p e r s o n s  r e c e i v i n g  
w e l f a r e .  N o t h i n g  i n  T i t l e  I V - D  o r  i t s  
l e g i s l a t i v e  h i s t o r y  c o n t r a d i c t s  t h i s  p l a i n  
r e a d i n g  of t h e  s t a t u t o r y  language.  

The c o u r t  f i n d s  t h a t  C o n g r e s s  c l e a r l y  
i n t e n d e d  f o r  n o n - r e c i p i e n t s  of AFDC t o  r e c e i v e  
t h e  same  I V - D  s e r v i c e s  a s  AFDC r e c i p i e n t s ,  
s u b j e c t  t o  t h e  l i m i t a t i o n  of s e c t i o n  
654 (6) (B) & ( C ) .  C o n g r e s s  d i d  n o t  i n t e n d  f o r  
t h e  s t a t e s  to p r o v i d e  n o n - w e l f a r e  f a m i l i e s  
o n l y  "some" of t h e  I V - D  s e r v i c e s ,  o r  t o  
a t t e m p t ,  u n d e r  f e d e r a l  s u p e r v i s i o n ,  t o  a c h i e v e  
" c o m p a r a b l e "  r e s u l t s  f o r  t h e s e  f a m i l i e s  
t h r o u g h  means  o t h e r  t h a n  t h o s e  u s e d  i n  AFDC 
c a s e s .  

Id a t  315. 

P u r s u a n t  t o  s e c t i o n  4 09.2567, H R S  p r o v i d e s  t o  n o n - w e l f a r e  

c l i e n t s ,  i n c l u d i n g  Mary T h a y s e n ,  t h e  s e r v i c e s  a f f o r d e d  w e l f a r e  

c l i e n t s ,  i n c l u d i n g  c h i l d  s u p p o r t  m o d i f i c a t i o n s  s e r v i c e s .  The 

d i s t r i c t  c o u r t ' s  d e c i s i o n  t h a t  m o d i f i c a t i o n s  s e r v i c e s  a r e  n o t  

-23- 



a v a i l a b l e  t o  n o n - a s s i s t a n c e  c l i e n t s  i s  c o n t r a r y  t o  f e d e r a l  

r e q u i r e m e n t ,  and p u t s  F l o r i d a ' s  p l a n  i n  j eopa rdy  of b e i n g  found 

by t h e  f e d e r a l  g o v e r n m e n t  a s  o u t  of c o m p l i a n c e  w i t h  f e d e r a l  

program r e q u i r e m e n t s .  See a l s o :  ----- S t a t e  v. --- Wagner, --- 400 N.W. 2d 519 

( W i s . A p p .  1986):  Sou@ g g y g l i n a  g s a r t m e n t  ,of S e r v i c e s  5 

D e g l m a n ,  3 5 1  S.E.2d 864 (S.C. 1 9 8 6 ) ;  C o l o r a d o  D i v i s i o n  _of 

-- Emeloyment  -- ---- --- a n d  ---_-__ T r a i n i n g  5 _W_e//,s, 693 P.2d 1 0 2 9  (Colo. App. 

1 9 8 4 ) .  

-------- -------- -- ---- 

S e v e r a l  s t a t e s  have s p e c i f i c a l l y  a d d r e s s e d  t h e  issue of t h e  

a u t h o r i t y  of t h e  s t a t e  t o  r e p r e s e n t  non-AFDC c l i e n t s  i n  c h i l d  

suppor t  m o d i f i c a t i o n  a c t i o n s .  

R e l .  J e ske  v2 Jeske ,  4 2 4  N.W. 2d  1 9 6  ( W i s .  19881,  a d d r e s s e s  i n  

d e t a i l  t h e  a p p l i c a t i o n  of f e d e r a l  law t o  t h i s  issue. 

The W i s c o n s i n  c a s e  of  S_ta&,e 

----- --- ----_ a 
I n  ----- J e s k e ,  i t  w a s  u n d i s p u t e d ,  j u s t  a s  i n  t h e  p r e s e n t  c a s e ,  

t h a t  t h e  c u s t o d i a l  p a r e n t  d i d  n o t  . r e c e i v e  any p u b l i c  a s s i s t a n c e  

b e n e f i t s .  F u r t h e r m o r e ,  t h e  o b l i g o r - f a t h e r  was i n  compl i ance  w i t h  

h i s  c h i l d  s u p p o r t  o b l i g a t i o n .  

The J_e_s&_e c o u r t  a n a l y z e d  t h e  v a r i o u s  f e d e r a l  s t a t u t e s  and  

r e g u l a t i o n s  which a d d r e s s  t h e  e q u a l i z a t i o n  of s e r v i c e s  be tween 

AFDC and non-AFDC r e c i p i e n t s .  The court  concluded:  

B e c a u s e  t h e  s t a t e  p l a n  r e q u i r e s  t h e  
c h i l d  support  agency t o  r e p r e s e n t  AFDC c l i e n t s  
i n  t h e i r  m o d i f i c a t i o n  e f f o r t s ,  w e  c o n c l u d e  
t h a t  u n d e r  4 2  U.S.C. s e c t i o n  6 5 4 ,  t h i s  
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r e p r e s e n t a t i o n  i s  o n e  of t h e  c h i l d  suppor t  
c o l l e c t i o n s  s e r v i c e s  w h i c h  m u s t  b e  m a d e  
a v a i l a b l e  t o  non-AFDC c l i e n t s .  

Id  a t  2 0 0 .  

..... b e c a u s e  t h e  s t a t e  l e g i s l a t u r e  h a s  chosen  
t o  ex tend  t h e s e  s e r v i c e s  t o  AFDC c l i e n t s  when 
a p p r o p r i a t e ,  i t  m u s t ,  c o n s i s t e n t  w i t h  4 2  
U.S.C. s e c t i o n  654 ( 6 )  ( A ) ,  o f f e r  t h e  s a m e  
s e r v i c e s  t o  non-AFDC p a r e n t s .  

Id  a t  201. 

See a l s o z  Egg&& v2 s u p e r i o r  C_g2;&, 207 Cal.App.3d 1150 ,  255  

C a l . R p t r ,  304 (Cal.App. 1 9 8 9 ) ;  _K_r_oq_ssal 1- _K_r_og_s&sd, 388 N.W. 2d 

376 (Minn.App. 1 9 8 6 ) .  

T h e  d i s t r i c t  c o u r t ' s  i n t e r p r e t a t i o n  of t h e  c h i l d  s u p p o r t  

en fo rcemen t  program p r o v i s i o n s  of c h a p t e r  4 0 9  i s  c o n t r a r y  t o  t h e  

p l a i n  l anguage  of t h e  s t a t u t e .  Fu r the rmore ,  t h e  d i s t r i c t  cour t ' s  

d e c i s i o n  c o n f l i c t s  w i t h  t h e  r e q u i r e m e n t s  of f e d e r a l  law. A c l e a r  

s t a t e m e n t  i s  needed  f r o m  t h i s  C o u r t  t h a t  H R S  a n d ,  i n  t h i s  

p a r t i c u l a r  c a s e ,  t h e  S t a t e  A t t o r n e y ' s  O f f  i ce  th rough  i t s  c o n t r a c t  

w i t h  H R S ,  h a s  s t a n d i n g  t o  r e p r e s e n t  n o n - a s s i s t a n c e  c l i e n t s  i n  

c h i l d  s u p p o r t  m o d i f i c a t i o n  a c t i o n s  e v e n  w h e r e  t h e  o b l i g o r  i s  

c u r r e n t  i n  h i s  or  h e r  c h i l d  support o b l i g a t i o n .  
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CONCLUSION 

P e t i t i o n e r  r e s p e c t f u l l y  reques ts  t h i s  H o n o r a b l e  C o u r t  

r e v e r s e  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  a n d  h o l d  t h a t  H R S  h a s  

s t a n d i n g  t o  r e p r e s e n t  non-AFDC c l i e n t s  i n  c h i l d  s u p p o r t  

m o d i f i c a t i o n  a c t i o n s  e v e n  w h e r e  t h e  ob l igor  i s  c u r r e n t  i n  h i s  or 

h e r  c h i l d  support  o b l i g a t i o n .  
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WILLIAM H .  BRANCH, -ESQUIRE 
Boyd & Branch ,  P.A. 
1407 Piedmont  D r i v e  East 
Post O f f i c e  Box 14267 
T a l l a h a s s e e ,  F l o r i d a  32317 
(904)  386-2171 

a nd 

CHRISS WALKER, ESQUIRE 
Depar tment  oE H e a l t h  and  

R e h a b i l i t a t i v e  S e r v i c e s  
1317 Winewood Bou leva rd  
T a l l a h a s s e e ,  F l o r i d a  32301 
(904)  488-9900 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  c o r r e c t  c o p y  of  the 

f o r e g o i n g  w a s  f u r n i s h e d  by U.S. Ma i l  t o  MELVIN A. RUBIN, ESQUIRE, 

2627  B i s c a y n e  B o u l e v a r d ,  M i a m i ,  F l o r i d a  3 3 1 3 7 ,  a n d  FRANK M, 

MARKS, ESQUIRE, 1 4 1  N.E. 3 r d  A v e n u e ,  1 0 t h  F l o o r ,  M i a m i ,  F l o r i d a  

33132 t h i s  A& -- - d a y  of J a n u a r y ,  1990. 
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