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STATEMENT OF THE CASE 

P e t i t i o n e r s  were c h a r g e d  i n  t h e  c o u n t y  c o u r t  w i t h  a 

misdemeanor  v i o l a t i o n  of t h e  F l o r i d a  D U I  Law. S e c t i o n  

3 1 6 . 1 9 3 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) .  They f i l e d  a p r e - t r i a l  Motion i n  

Limine  r e l a t i n g  t o  t h e  a d m i s s i b i l i t y  of t h e  r e s u l t s  of t h e i r  

c h e m i c a l  b r e a t h  t e s t .  The c o u n t y  c o u r t  g r a n t e d  t h e  Motion i n  

Limine  and  c e r t i f i e d  a q u e s t i o n  of g r e a t  p u b l i c  i m p o r t a n c e  t o  t h e  

F i f t h  D i s t r i c t  C o u r t  of Appea l s  p u r s u a n t  t o  F1a.R.App.P. 9 .160.  

The s t a t e  a p p e a l e d  t o  t h e  F i f t h  D i s t r i c t  who i n i t i a l l y  a c c e p t e d  

j u r i s d i c t i o n  b u t  l a t e r  r e l i n q u i s h e d  j u r i s d i c t i o n  t o  t h e  c i r c u i t  

c o u r t .  The c i r c u i t  c o u r t  r e v e r s e d  t h e  c o u n t y  c o u r t  o r d e r .  

P e t i t i o n e r  t h e n  f i l e d  a p e t i t i o n  f o r  w r i t  of  c e r t i o r a r i  i n  t h e  

F i f t h  D i s t r i c t  C o u r t  of Appeal  s e e k i n g  r e v i e w  of t h e  c i r c u i t  

cou r t  d e c i s i o n .  

The cour t  i n  Woods V .  S t a t e ,  15 F.L.W. D 1 3 5 1  ( F l a .  5 t h  DCA 

May 25 ,  1 9 9 0 ) ,  d e c l i n e d  t o  g r a n t  t h e  w r i t  " f o r  t h e  reasons s t a t e d  

i n  W i l l i a m s  v .  S t a t e ,  540  So.2d 229 ( F l a .  5 t h  DCA 1 9 8 9 ) ,  a n d  

Baker  v .  S t a t e ,  518 So.2d 457 ( F l a .  5 t h  DCA 1 9 8 8 ) . "  They f u r t h e r  

s t a t e d  "The d e f e n d a n t s  h a v e  a n  a d e q u a t e  remedy by p l e n a r y  a p p e a l  

i f  t h e  t r i a l  c o u r t  e n t e r s  a judgment  of c o n v i c t i o n . "  

The F i f t h  D i s t r i c t  Cour t  of Appea l s  e x p r e s s e d  d i r e c t  

c o n f l i c t  i n  W i l l i a m s ,  s u p r a ,  w i t h  F i e s e l m a n  v .  S t a t e ,  537 So.2d 

603  ( F l a .  3d DCA 1 9 8 8 ) ,  a n d  M i t c h e l l  v .  S t a t e ,  538 So.2d 106  

( F l a .  4 t h  DCA 1 9 8 9 ) .  
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SUMMARY OF ARGUMENT 

This court has accepted jurisdiction in Williams (Case 

#73,948) and Fieselman (Case #73,636). The issue presented in 

the instant case is the same as presented in Williams and 

Fieselman; specifically, does certiorari jurisdiction lie to 

review a circuit court order reversing a pretrial county court 

order? 

This court should accept jurisdiction pursuant to the 

rule of law stated in Jollie V. State, 405 So.2d 418 (Fla. 1981) 

and State v. Lofton, 534 So.2d 1148 (Fla. 1988). In those cases 

the Court held "that a per curium decision without opinion of a 

district court of appeal which cites as controlling authority a 

decision that is pending review in this Court constitutes prima 

facie express conflict for purposes of jurisdiction." Lofton at 

1149. 

Since this Court has accepted jurisdiction in Williams and 

Fieselman on the same issue as presented in this case this Court 

should accept jurisdiction pursuant to article V, section 

3 ( b ) ( 3 ) ,  Florida Constitution. 
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ARGUMENT 

THIS COURT SHOULD ACCEPT JURISDICTION WHEN 
THE FIFTH DISTRICT COURT OF APPEAL D E N I E D  A 
PETITION FOR WRIT OF C E R T I O R A R I  C I T I N G  AS 
AUTHORITY A CASE THAT THIS COURT HAS ACCEPTED 
JURISDICTION ON RELATING TO THE SAME LEGAL 
ISSUE. 

The d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  c o u r t  may be s o u g h t  

t o  r e v i e w  a d e c i s i o n  of a d i s t r i c t  c o u r t  of a p p e a l  t h a t  e x p r e s s l y  

a n d  d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  of  a n o t h e r  c o u r t  of a p p e a l  

o r  of t h i s  c o u r t  on  t h e  same q u e s t i o n  of l a w .  F1a.R.App.P. 

9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v ) .  The F i f t h  D i s t r i c t  C o u r t  of Appeal  e x p r e s s e d  

d i r e c t  c o n f l i c t  i n  W i l l i a m s  v .  S t a t e ,  540 So.2d 229 ( F l a .  5 t h  DCA 

1989)  w i t h  F i e s e l m a n  V .  S t a t e ,  537 So.2d 603 ( F l a .  3d DCA 1988)  

a n d  M i t c h e l l  v .  S t a t e ,  538 So.2d 106 ( F l a .  4 t h  DCA 1 9 8 9 ) .  

T h i s  c o u r t  h a s  a c c e p t e d  j u r i s d i c t i o n  i n  b o t h  W i l l i a m s  ( C a s e  

# 7 3 , 9 4 8 )  and  F i e s e l m a n  ( C a s e  # 7 3 , 6 3 6 ) .  

T h i s  c o u r t  h a s  p r e v i o u s l y  h e l d  i n  J o l l i e  V .  S t a t e ,  405 

So.2d 418  ( F l a .  1981)  and  S t a t e  v .  L o f t o n ,  534  So.2d 1148 ( F l a .  

1988)  t h a t  p r ima  f a c i a  e x p r e s s  c o n f l i c t  f o r  p u r p o s e s  of 

j u r i s d i c t i o n  i s  p r e s e n t  when a d i s t r i c t  c o u r t  of appeal c i t e s  as 

c o n t r o l l i n g  a u t h o r i t y  a d e c i s i o n  t h a t  i s  p e n d i n g  r e v i e w  i n  t h i s  

C o u r t .  

T h a t  i s  t h e  s i t u a t i o n  i n  t h e  i n s t a n t  case. The w r i t  w a s  

d e n i e d  by t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal .  T h a t  c o u r t  c i t e d  

as c o n t r o l l i n g  a u t h o r i t y  cases now p e n d i n g  r e v i e w  i n  t h i s  C o u r t .  

( S e e  W i l l i a m s  a n d  F i e s e l m a n ,  s u p r a )  

3 



CONCLUSION 

Based on t h e  a rgumen t s  and  a u t h o r i t i e s  p r e s e n t e d  h e r e i n ,  

r e s p o n d e n t  r e s p e c t f u l l y  p r a y s  t h i s  h o n o r a b l e  c o u r t  a c c e p t  

j u r i s d i c t i o n  of t h i s  case,  c o n s o l i d a t e  i t  w i t h  W i l l i a m s  and  

F ie se lman  a n d  r e s o l v e  t h e  c o n f l i c t  r e g a r d i n g  c e r t i o r a r i  

j u r i s d i c t i o n  be tween t h e  c o u r t s  of a p p e a l .  
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