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STATEMENT OF THE CASE 

P e t i t i o n e r s  were c h a r g e d  i n  t h e  c o u n t y  c o u r t  w i t h  v i o l a t i o n s  of 

F l o r i d a ' s  D U I  Law,  S e c t i o n  3 1 6 . 1 9 3 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) .  A l l  

p e t i t i o n e r s  s u b m i t t e d  t o  a t e s t  of t h e i r  b r e a t h  t o  d e t e r m i n e  t h e  

a l c o h o l  c o n t e n t  of  t h e i r  b lood .  A l l  f i l e d  Mot ions  i n  Limine s e e k i n g  

e x c l u s i o n  of t h e  t e s t  i n  t h e i r  t r i a l s .  The  r e a s o n s  f o r  e x c l u s i o n  a r e  

n o t  r e l e v a n t  t o  t h i s  p r o c e e d i n g .  

The t r i a l  c o u r t  h e a r d  e v i d e n c e ,  a rgumen t  of c o u n s e l  a n d  g r a n t e d  

t h e  mot ions .  The  t r i a l  j u d g e  c e r t i f i e d  a q u e s t i o n  of g r e a t  p u b l i c  

i m p o r t a n c e  t o  t h e  5 t h  D i s t r i c t  C o u r t  of Appeals. The F i f t h  D i s t r i c t  

C o u r t  of Appeals i n i t i a l l y  accepted j u r i s d i c t i o n  b u t  l a t e r  r e l i n q u i s h e d  

j u r i s d i c t i o n  back t o  t h e  C i r c u i t  C o u r t .  

The C i r c u i t  C o u r t  t h e n  r e v e r s e d  t h e  County C o u r t  i n  a t h i r t e e n  

page  o p i n i o n .  

P e t i t i o n e r s  s o u g h t  r e - h e a r i n g  i n  t h e  C i r c u i t  C o u r t  m a i n t a i n i n g  t h e  

C i r c u i t  C o u r t  appl ied t h e  wrong r u l e  of  law when i t  d e c i d e d  t h e  case. 

The p e t i t i o n e r s  a r g u e  t h e  County C o u r t  order  must  s t a n d  u n l e s s  t h e  

s t a t e  c a n  show t h e  County C o u r t  d e p a r t e d  from e s s e n t i a l  r e q u i r e m e n t s  of 

l a w ,  t h e  s t a n d a r d  when d e a l i n g  w i t h  a p e t i t i o n  f o r  w r i t  of c e r t i o r a r i .  

Nowhere i n  t h e  o p i n i o n  d i d  t h e  C i r c u i t  C o u r t  i d e n t i f y  t h e  e s s e n t i a l  

r u l e  of law much l e s s  t e l l  u s  how t h e  County C o u r t  d e p a r t e d  from i t .  
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Re-hear ing  was d e n i e d .  The p e t i t i o n e r s  t h e n  s o u g h t  r e v i e w  of t h e  

C i r c u i t  C o u r t ' s  a p p e l l a t e  o p i n i o n  i n  t h e  5 t h  D i s t r i c t  C o u r t  of Appeals 

by  P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i .  T h a t  c o u r t  d e n i e d  C e r t i o r a r i  

r e v i e w .  Woods v .  S t a t e ,  1 5  F.L.W. D1351 ( F l a .  5 t h  DCA May 25,  1 9 9 0 ) .  

The D i s t r i c t  C o u r t  of Appeals 

d e c l i n e d  t o  g r a n t  t h e  r e v i e w  " f o r  t h e  r e a s o n s  s t a t e d  i n  W i l l i a m s  v .  

S t a t e ,  540 So.2d 229 ( F l a .  5 t h  DCA 1 9 8 9 )  and  B a k e r  v .  S t a t e ,  518 So.2d 

457 ( F l a .  5 t h  DCA 1 9 8 8 ) . "  The DCA a l s o  s t a t e d  "The d e f e n d a n t s  have  a n  

a d e q u a t e  remedy by p l e n a r y  appeal i f  t h e  t r i a l  c o u r t  e n t e r s  a judgment  

o f  c o n v i c t i o n . "  

The 5 t h  DCA e x p r e s s e d  d i r e c t  c o n f l i c t  w i t h  t h e i r  W i l l i a m s '  

d e c i s i o n  w i t h  F i e s e l m a n  v .  S t a t e ,  537 So.2d 603  ( F l a .  3d DCA 1 9 8 8 )  a n d  

M i t c h e l l  v .  S t a t e ,  538 So.2d 1 0 6  ( F l a .  4 t h  DCA 1 9 8 9 ) .  

T h i s  c o u r t  h a s  a p p r o v e d  t h e  d e c i s i o n  i n  F i e s e l m a n  and  q u a s h e d  t h a t  

i n  W i l l i a m s .  F i e s e l m a n  v .  S t a t e ,  1 5  F.L.W. S431 ( F l a .  S e p t .  7 ,  1 9 9 0 ) .  
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SUMMARY OF ARGUMENT 

P e t i t i o n e r s  s o u g h t  c e r t i o r a r i  r e v i e w  i n  t h e  D i s t r i c t  C o u r t  of 

Appeals from a C i r c u i t  C o u r t  order  r e v e r s i n g  a County  C o u r t  d e c i s i o n  

d e a l i n g  w i t h  a n  e v i d e n t a r y  i s s u e .  The C i r c u i t  C o u r t  was s i t t i n g  i n  

i t s  appe l l a t e  c a p a c i t y  and t h e  d e c i s i o n  i s  b i n d i n g  on  a l l  c o u r t s  w i t h i n  

t h e  c i r c u i t .  

P e t i t i o n e r s  a r g u e  t h e  s o l e  c r i t e r i o n  f o r  c e r t i o r a r i  r e v i e w  of a 

C i r c u i t  C o u r t  a p p e l l a t e  d e c i s i o n  i s  w h e t h e r  t h e  d e c i s i o n  d e p a r t s  from 

t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  t h e  l a w .  

T h i s  c o u r t  h a s  h e l d  t h a t  i f  a d e c i s i o n  of a C i r c u i t  C o u r t  s i t t i n g  

i n  i t s  a p p e l l a t e  c a p a c i t y  a f f e c t s  p a r t i e s  o u t s i d e  t h e  o r i g i n a l  

l i t i g a t i o n  i t  is  r e v i e w a b l e  by p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  i n  t h e  

D i s t r i c t  C o u r t  of Appeals w i t h o u t  r e g a r d  f o r  t h e  a v a i l a b i l i t y  v e l  non 

t o  t h e  u l t i m a t e l y  c o n v i c t e d  d e f e n d a n t ' s  r i g h t  t o  s e e k  appe l l a t e  r e v i e w  

of t h e  c o n v i c t i o n .  F i e se lman  v .  S t a t e ,  1 5  F.L.W. S431 ( F l a .  Sept  7 ,  

1 9 9 0 ) .  

P e t i t i o n e r s  a r g u e  t h e i r  s i t u a t i o n  is  t h e  same a s  i n  F i e s e l m a n .  

The d e c i s i o n  i n  t h e  i n s t a n t  case is  b i n d i n g  on t h e  e n t i r e  c i r c u i t  and  

t h u s  a f f e c t s  p a r t i e s  o u t s i d e  t h e  o r i g i n a l  l i t i g a t i o n ,  t h u s  s u b j e c t  t o  

r e v i e w  i n  t h e  D i s t r i c t  C o u r t  of Appeals DCA by p e t i t i o n  f o r  w r i t  of 

c e r t i o r a r i .  
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ARGUMENT 

A D E C I S I O N  OF THE C I R C U I T  COURT SITTING I N  I T S  
APPELLATE CAPACITY THAT AFFECTS P A R T I E S  O U T S I D E  THE 
O R I G I N A L  L I T I G A T I O N  AND I S  THUS B I N D I N G  ON ALL 
COUNTY COURTS I N  THE C I R C U I T  I S  REVIEWABLE I N  THE 
D I S T R I C T  COURTS OF APPEAL BY P E T I T I O N  FOR WRIT OF 
CERTIORARI .  

The r u l e  of law se t  f o r t h  i n  t h e  F i e s e l m a n ,  s u p r a ,  d e c i s i o n  is  

simple and  e a s y  t o  a p p l y .  Does t h e  d e c i s i o n  a f f e c t  p a r t i e s  o u t s i d e  t h e  

o r i g i n a l  l i t i g a t i o n ?  I f  i t  d o e s  t h e n  i t  is  b i n d i n g  on  a l l  County  

C o u r t s  i n  t h e  c i r c u i t  and  t h u s  r e v i e w a b l e  i n  t h e  DCA by p e t i t i o n  f o r  

w r i t  of c e r t i o r a r i .  

The o n l y  q u e s t i o n  t o  be d e t e r m i n e d  i n  t h e  i n s t a n t  case i s  does t h e  

order  of  t h e  C i r c u i t  C o u r t  s i t t i n g  i n  i t s  appe l l a t e  c a p a c i t y  a f f e c t  

p a r t i e s  o u t s i d e  t h e  o r i g i n a l  l i t i g a t i o n ?  The p e t i t i o n e r s  b e l i e v e ,  

w i t h o u t  q u e s t i o n ,  t h a t  i t  does .  

A simple r e v i e w  o f  t h e  Motion i n  L imine ,  order  of t h e  County C o u r t  

and order  of t h e  C i r c u i t  C o u r t  l e a d s  o n e  t o  t h e  c o n c l u s i o n  t h a t  i t  f i t s  

w i t h i n  t h e  F i e s e l m a n  r u l e .  The Motion i n  Limine  a l leged  t h e  r u l e s  t h a t  

have  been  a d o p t e d  by t h e  Depar tment  of  H e a l t h  and  R e h a b i l i t a t i v e  

S e r v i c e s  ( H R S )  were i n s u f f i c i e n t  t o  f u l f i l l  t h e  l e g i s l a t i v e  mandate  a n d  

r e q u i r e m e n t s  of S t a t e  v .  Bender ,  380 So.2d 697 ( F l a .  1 9 8 0 ) .  Ev idence  

was p r e s e n t e d  a t  t h e  h e a r i n g .  The t r i a l  c o u r t  made c e r t a i n  f i n d i n g s  of 

f a c t  and  came t o  c e r t a i n  c o n c l u s i o n s  of law t h a t  were c o n t a i n e d  i n  i t ' s  

l e n g t h y  o p i n i o n  g r a n t i n g  t h e  Motion.  
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T h e  C i r c u i t  Cour t  t h e n  w e n t  on f o r  t h i r t e e n  pages  r e v e r s i n g  t h e  

t r i a l  c o u r t  w i t h o u t  e v e r  a d d r e s s i n g  t h e  s u b s t a n c e  of t h e  o r i g i n a l  

Motion i n  L i m i n e  and County Cour t  o r d e r  g r a n t i n g  i t .  The C i r c u i t  

C o u r t ' s  a p p e l l a t e  o p i n i o n  r e v e r s i n g  t h e  County Cour t  f a i l s  t o  r e c o g n i z e  

t h e  l e g a l  t h e o r y  p r e s e n t e d .  Tha t  f a c t  a l o n e  sets p r e c e d e n t  t h roughou t  

t h e  c i r c u i t  s i n c e  t h e r e  is no  o t h e r  h i g h e r  a p p e l l a t e  d e c i s i o n  on p o i n t .  

P e t i t i o n e r s  a r g u e  t h i s  c o u r t  shou ld  f o l l o w  t h e  r u l e  i n  F iese lman 

and  quash Woods, as  i t  d i d  Wil l iams .  
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CONCLUSION 

P e t i t i o n e r s  request t h i s  c o u r t  q u a s h  t h e  5 t h  DCA o p i n i o n  i n  Woods 

v .  S t a t e ,  1 5  F.L.W. D1351 ( F l a .  5 t h  DCA May 25 ,  1 9 9 0 )  and  B a k e r  v .  

S t a t e ,  518 So.2d 457 ( F l a .  5 t h  DCA 1 9 8 9 )  a s  i t  d i d  W i l l i a m s  v .  S t a t e ,  

540 So.2d 229 ( F l a .  5 t h  DCA 1 9 9 0 ) .  T h i s  would once and  f o r  a l l  

e s t a b l i s h  t h e  co r rec t  j u r i s d i c t i o n a l  requirements  of t h e  D i s t r i c t  

C o u r t s  of Appeal i n  cases coming o u t  of t h e  C i r c u i t  C o u r t  s i t t i n g  i t  

i t s  a p p e l l a t e  capac i ty  where  t h e  d e c i s i o n  of t h e  C i r c u i t  C o u r t  a f f e c t s  

p a r t i e s  o u t s i d e  t h e  o r i g i n a l  l i t i g a t i o n  and  a r e  b i n d i n g  of o t h e r  County 

C o u r t s  i n  t h e  c i r c u i t .  
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