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STATEMENT OF THE CASE AND FACTS 

The p e t i t i o n e r  would r e i t e r a t e  t h e  S t a t e m e n t  of  t h e  Fac ts  and  Case 

a s  c o n t a i n e d  i n  t h e i r  I n i t i a l  B r i e f  on  t h e  Merits. 

The S t a t e m e n t  of t h e  Facts  and Case as c o n t a i n e d  i n  t h e  

t h e  r e s p o n d e n t ' s  b r i e f  o n  t h e  meri ts  h a s  l i t t l e  o r  n o t h i n g  t o  d o  

i s sue  p r e s e n t e d  t o  t h i s  c o u r t .  

w i t h  

W e  a r e  i n  t h e  Supreme C o u r t  f o r  a r e s o l u t i o n  of t h e  matter of 

c e r t i o r a r i  j u r i s d i c t i o n  of t h e  d i s t r i c t  c o u r t s  of appeals  w i t h i n  o u r  

s t a t e .  W e  a r e  n o t  here f o r  a r e s o l u t i o n  o f  t h e  claim made by t h e  

p e t i t i o n e r  t h a t  was o r i g i n a l l y  p r e s e n t e d  t o  t h e  d i s t r i c t  c o u r t  of 

appe a1 s . 
T h e  r e s p o n d e n t  h a s  f i l e d  t h e i r  S t a t e m e n t  of Facts  and  Case w i t h  

mat ters  t h a t  have  n o t h i n g  t o  do w i t h  t h e  i s s u e  p r e s e n t e d  t o  t h i s  c o u r t .  

I t  a d d s  n o t h i n g  i n  t h e  way of f a c t s  t o  h e l p  t h i s  c o u r t  come t o  t h e  

co r rec t  r u l i n g .  I t  is  n o t h i n g  more t h a n  a n  a t tempt  t o  d i s t r a c t  t h e  

c o u r t  f rom p e r f o r m i n g  i t s  d u t i e s  i n  t h e  i s sues  t h a t  are  l e g a l l y  b e f o r e  

t h e  c o u r t .  

I n  c o n c l u s i o n ,  t h e  o n l y  i s s u e  b e f o r e  t h e  c o u r t  r e l a t e s  t o  t h e  

proper e x e r c i s e  of c e r t i o r a r i  by t h e  d i s t r i c t  c o u r t  of appeals.  The 

s t a t e  acknowledges  t h i s  c o u r t s  r u l i n g  i n  F i e s e l m a n  v .  S t a t e ,  566  So.2d 

768 ( F l a .  1 9 9 0 )  i n v a l i d a t e s  t h e  d i s t r i c t  c o u r t  r u l i n g .  Thus i t  would 

appear t h e  case s h o u l d  b e  remanded back t o  t h e  d i s t r i c t  c o u r t  f o r  

r e s o l u t i o n .  



ARGUMENT 

SINCE THE RESPONDENT AND PETITIONER AGREE THAT 
FIESELMAN v .  STATE, 566 So. 2d 768  ( F l a .  1 9 9 0 )  I S  
CONTROLLING, T H I S  COURT SHOULD REMAND THE CASE BACK 
TO THE D I S T R I C T  COURT OF APPEALS FOR A 
DETERMINATION O F  WHETHER OR NOT THE C I R C U I T  COURT 
APPLIED THE CORRECT RULE OF LAW WHEN I T  REVERSED 
THE COUNTY COURT. 

I t  appears t h a t  no mat ter  how c lear  a r u l e  of law t h e  s t a t e  

re fuses  t o  s a y  " u n c l e " .  They a g r e e  F i e s e l m a n ,  s u p r a ,  i n v a l i d a t e s  t h e  

d i s t r i c t  c o u r t  d e c i s i o n  b u t  g o  on  and  r e q u e s t  t h i s  c o u r t  l e a v e  w e l l  

enough a l o n e  b e c a u s e  t h e  r i g h t  r e s u l t  w a s  r e a c h e d  no matter how 

o b t a i n e d .  

They a r g u e  t h a t  t h e  p e t i t i o n e r  c a n n o t  p r e v a i l  on  t h e  meri ts  anyway 

so  w e  migh t  a s  w e l l  end t h e  agony here  r a the r  t h a n  remand t h e  matter 

back t o  t h e  d i s t r i c t  c o u r t  of appeals .  

What t h e y  a re  a s k i n g  t h i s  c o u r t  t o  do is  do t h e  j o b  of t h e  

d i s t r i c t  c o u r t  of appeals. P e t i t i o n e r  wou ld  be more t h a n  happy t o  

c o n t i n u e  t h e  d e b a t e  i n  t h i s  forum r a t h e r  t h a n  t h e  d i s t r i c t  c o u r t  of 

appeals i f  t h i s  cou r t  would accept s u c h  a p r o c e d u r e .  

On t h e  meri ts  of t h e  p e t i t i o n e r s  claim t h e y  a r g u e  a v i o l a t i o n  of 

s e p a r a t i o n  of powers ,  t h e  c o u n t y  c o u r t  exceeded  i t ' s  a u t h o r i t y  by 

o r d e r i n g  a n  e x e c u t i v e  b r a n c h  agency  t o  promulgate r u l e s .  

H o w  many times d o e s  i t  have  t o  be s a id?  The c o u n t y  c o u r t  h a s  

n e v e r  s a i d  t h e  agency  i n v o l v e d  had t o  do a n y t h i n g ,  i t  h a s  r u l e d  t h a t  

w h a t  i t  h a s  done  d o e s  n o t  compor t  w i t h  a c lear  s t a t u t o r y  mandate  and 

v i o l a t i v e  of t h e  d e f e n d a n t ' s  d u e  p r o c e s s  r i g h t s  under  t h e  S t a t e  

c o n s t i t u t i o n  . 



The a rgumen t  of t h e  s t a t e  d i s p l a y s  a f u n d a m e n t a l  l a c k  of 

u n d e r s t a n d i n g  of a d m i n i s t r a t i v e  law. When a d m i n i s t r a t i v e  a g e n c i e s  

e x e r c i s e  a d m i n i s t r a t i v e  r u l e  making f u n c t i o n s  i n  c a r r y i n g  o u t  s t a t u t o r y  

manda te s  t h e  r u l e s  t h e y  pass  a re  s u b j e c t  t o  j u d i c i a l  r e v i e w .  A 

s t a t u t e  t h a t  h a s  been  p a s s e d  by t h e  l e g i s l a t u r e  t h a t  

r e q u i r e s  a d m i n i s t r a t i v e  a c t i o n  t o  h a v e  meaning s u b j e c t s  b o t h  t h e  

s t a t u t e  and  r u l e s  promulgated t o  j u d i c i a l  r e v i e w .  

I n  S t a t e  v .  Cumming, 365 So.2d 1 5 3  ( F l a .  1 9 7 8 )  t h i s  c o u r t  

acknowledged  t h a t  t h e o r y  when i t  a f f i r m e d  a County  C o u r t ' s  d i s m i s  a1  o f  

a n  i n f o r m a t i o n  a f t e r  d e t e r m i n i n g  t h e  a d m i n i s t r a t i v e  ru l e s  implemen t ing  

s e c t i o n  372 .922 ,  F l o r i d a  S t a t u t e s  were v a g u e ,  i n d e f i n i t e  and  

o v e r b r o a d .  

I n  Cumming, s u p r a ,  t h e  d e f e n d a n t  was c h a r g e d  w i t h  p o s s e s s i o n  of a 

Class  I1 w i l d l i f e  w i t h o u t  a permi t ,  c o n t r a r y  t o  s e c t i o n  372 .922 ,  

F l o r i d a  S t a t u t e s .  T h a t  s t a t u t e  d i r e c t s  t h e  F lo r ida  G a m e  and  F r e s h  

Water F i s h  Commission t o  pass  r u l e s  t o  f u r t h e r  d e f i n e  Class I1 

w i l d l i f e .  The  d e f e n d a n t  moved t o  d i s m i s s  t h e  i n f o r m a t i o n  a l l e g i n g  t h e  

s t a t u t e  and  r u l e s  were v a g u e ,  i n d e f i n i t e  and  o v e r b r o a d .  The c o u n t y  

c o u r t  j u d g e  g r a n t e d  t h e  m o t i o n  f i n d i n g  t h e  s t a t u t e  a n d  ru les  v a g u e ,  

i n d e f i n i t e  and o v e r b r o a d .  The case w a s  t r a n s f e r r e d  t o  t h e  Supreme 

C o u r t  by r e q u e s t  of t h e  d e f e n d a n t .  

The C o u r t  d i s a g r e e d  w i t h  t h e  t r i a l  c o u r t  w i t h  respect t o  t h e  

s t a t u t e  b u t  a g r e e d  a s  i t  r e l a t e d  t o  t h e  r u l e s .  The C o u r t  h e l d  t h e  

r u l e s  "do n o t  s u f f i c i e n t l y  d e f i n e  t h e  s t a n d a r d s  upon which  a permit i s  

t o  be  g r a n t e d  o r  d e n i e d .  The i n a d e q u a c y  of t h e  r u l e s  i n  a d d r e s s i n g  t h e  

s t a t u t o r y  g u i d e l i n e s  of S e c t i o n  372 .922 ,  F l o r i d a  S t a t u t e s ,  l e a v e s  t h e  

Commission b road  d i s c r e t i o n  t o  employ a n y  s t a n d a r d ,  i n c l u d i n g  t h e  



s t a t u t o r y  g u i d e l i n e s  t h e m s e l v e s ,  i n  i s s u i n g  t h e  permits." I f  t h e  

a rgument  w a s  t h e  t r i a l  c o u r t s  r u l i n g  somehow exceeded  h i s  a u t h o r i t y  by 

o r d e r i n g  t h e  agency  t o  p r o m u l g a t e  r u l e s ,  t h a t  i t  v i o l a t e d  t h e  

s e p a r a t i o n  of powers p r o h i b i t i o n  t h e n  t h a t  a rgument  was s o u n d l y  

rejected.  T h a t  is  t h e  same argument  made i n  t h i s  case and  h o p e f u l l y  i t  

w i l l  be re jec ted  a g a i n .  

C l e a r l y  t h e  t r i a l  c o u r t  i n  Cumming , supra ,  and  i n  t h e  i n s t a n t  

case had t h e  a u t h o r i t y  t o  d o  w h a t  t h e y  d i d .  Here t h e  d e f e n d a n t ' s  

a l l e g e d  c e r t a i n  f a i l u r e s  i n  r u l e s  p r o m u l g a t e d ;  t h e y  p r e s e n t e d  e v i d e n c e  

t o  p r o v e  t h e i r  p o i n t ;  t h e i r  m o t i o n s  were g r a n t e d .  They s h o u l d  have  t h e  

f u n d a m e n t a l  r i g h t  t o  h a v e  t h a t  d e c i s i o n  r ev iewed  by a s u p e r i o r  c o u r t  

and  have  t h a t  c o u r t  a p p l y  t h e  r i g h t  s t a n d a r d  of l a w .  

The t r i a l  c o u r t ' s  d e c i s i o n  s h o u l d  be a f f i r m e d  u n l e s s  i t  c a n  be  

shown t h e  t r i a l  j u d g e  d e v i a t e d  f rom t h e  e s s e n t i a l  r e q u i r e m e n t s  of law. 

T h i s  t h e  c i r c u i t  c o u r t  n e v e r  s a i d  h e  d i d .  



CONCLUSION 

I n  t h e  r e s p o n d e n t s  b r i e f  on  t h e  meri ts  t h e y  s u g g e s t  t h i s  c o u r t  n o t  

o n l y  d e c i d e  t h e  i s s u e  p r o p e r l y  p r e s e n t e d  r e l a t i n g  t o  t h e  c e r t i o r a r i  

j u r i s d i c t i o n  of t h e  d i s t r i c t  c o u r t s  of appeal b u t  p r o c e e d  w i t h  a 

d e t e r m i n a t i o n  of t h e  i s s u e  t h a t  was p r e s e n t e d  t o  t h e  d i s t r i c t  c o u r t  of 

appeals  t h a t  lead t o  t h i s  case b e i n g  b r o u g h t  t o  t h e  supreme c o u r t .  

R e c o g n i z i n g  t h e  d i s t r i c t  cou r t  of appeals  d i d  n o t  see f i t  t o  

e n t e r t a i n  j u r i s d i c t i o n  i n  t h e  f i r s t  place p e t i t i o n e r s  d o  n o t  ob jec t  t o  

t h i s  c o u r t  d e c i d i n g  t h e  i s sue  t h a t  would be  p r e s e n t e d  t o  t h e  d i s t r i c t  

c o u r t  of appeals  upon remand. U n f o r t u n a t e l y  p e t i t i o n e r  c a n  f i n d  no 

a u t h o r i t y  f o r  making t h a t  a rgumen t .  

P e t i t i o n e r s  would a r g u e  t h e  case s h o u l d  be remanded t o  t h e  

d i s t r i c t  c o u r t  of appeals  f o r  a d e t e r m i n a t i o n  of whe the r  t h e  c i r c u i t  

cou r t  s i t t i n g  i n  i t s  appe l l a t e  c a p a c i t y  i n c o r r e c t l y  a c c e p t e d  c e r t i o r a r i  

j u r i s d i c t i o n  from t h e  c o u n t  c o u r t  and t h e n  appl ied  t h e  wrong l e g a l  

s t a n d a r d  when i t  d e c i d e d  t h e  case on  t h e  mer i t s .  

R e s p e c t f u l l y  s u b m i t t e d ,  
IB 
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