
I N  T H E  SUPREME COURT O F  F L O R I D A  

’* . 

E R N E S T 0  AMADO, 

P e t i t i o n e r ,  

C a s e  N o .  87-1859 vs 0 

S T A T E  O F  F L O R I D A ,  

R e s p o n d e n t .  

D I S C R E T I O N A R Y  REVIEW O F  D E C I S I O N  OF T H E  
D I S T R I C T  COURT O F  A P P E A L  OF F L O R I D A  

SECOND D I S T R I C T  

I N I T I A L  B R I E F  O F  P E T I T I O N E R  ON T H E  M E R I T S  

JAMES MARION MOORMAN 
P U B L I C  DEFENDER 
TENTH J U D I C I A L  C I R C U I T  

P o l k  
P. 0. 

(813) 534-4200 

ATTORNEYS F O R  P E T I T I O N E R  



T O P I C A L  INDEX T O  B R I E F  

STATEMENT O F  T H E  C A S E  

STATEMENT O F  T H E  F A C T S  

SUMMARY OF T H E  ARGUMENT 

ARGUMENT 

I S S U E  ONE 

D I D  T H E  T R I A L  COURT E R R  I N  F A I L I N G  
T O  I N S T R U C T  ON SIMPLE P O S S E S S I O N  O F  
C O C A I N E ,  A L E S S E R  INCLUDED O F F E N S E  
O F  T R A F F I C K I N G ?  

I S S U E  TWO 

D I D  T H E  T R I A L  COURT E R R  I N  A D M I T T I N G  
HEARSAY STATEMENTS ON T H E  B A S I S  OF THE 
COCONSPIRATOR E X C E P T I O N  T O  T H E  HEARSAY 
RULE? 

CONCLUSION 

A P P E N D I X  

1. D e c i s i o n  of t h e  Second D i s t r i c t  C o u r t  of 
A p p e a l  i n  a d o  V. Sta t e ,  563 So.2d 736 
( F l a .  2d DCA 1 9 9 0 )  

C E R T I F I C A T E  OF S E R V I C E  

i 

PAGE NO. 

1 

3 

7 

8 

8 

15 

18 

A 1  



TABLE OF CITATIONS 

CASES 

a d o  V .  S t a t e  I 
563 So.2d 736 ( F l a .  2nd DCA 1990)  

Ashenoff  V .  S t a t e  I 
391 So.2d 289 ( F l a .  3d DCA 1980)  

B e l l  v. S t a t e  I 
437 So.2d 1057 ( F l a .  1983)  

Boyd V .  S- I 

389 So.2d 642 ( F l a ,  2d DCA 1980)  

Carawa n V .  S t a t e  I 
515 So.2d 1 6 1  ( F l a .  1987)  

C a r v a l h o  v .  S t a t e  I 
513 So.2d 1321  ( F l a .  3d DCA 1987)  

E s s e x  v. S t a t e  I 
539 So.2d 559 (Fla. 4 t h  DCA 1989)  

Gar r i s o n  I 

530 S 0 . 2 d ~ ~ 6 ~ ~ ~ ~ ~ a .  5 t h  DCA 1988)  

Haves V. S t a t e  I 
564 So.2d 1 6 1  ( F l a .  2d DCA 1990)  

Kina - V. S t a t e  I 
104 So.2d 730 (F la .1973)  

Lo- V. S t a t e  I 
345 So.2d 719 ( F l a .  1977)  

Munroe v .  S t a t e  I 
514 So.2d 397 ( F l a .  1st DCA 1987)  

Romani V .  S t a t e  I 
528 So.2d 1 5  ( F l a .  3d DCA 1988) 

Romani V .  S t a t e  I 
542 So.2d 984 ( F l a ,  1989)  

R o t e n b e r r v  V. S t a t e  I 
468 So.2d 971  ( F l a .  1985)  

S t a t e  V .  Abreau I 
363 So.2d 1063 ( F l a .  1978)  

ii 
0 

PAGE NO. 

1, 9,  1 3  

1 7  

11, 1 2  

1 7  

1 2  

1 0  

21 1 0  

1 0  

9 

1 6  

111 1 4  

1 0  

17  

1 6  

1 2  

9 ,  11 



TABLE OF C ITATIONS ( c o n t i n u e d )  

S t a t e  v.  B a k e r ,  
456 So.2d 419 ( F l a .  1984)  

533 So.2d 7 6 1  ( F l a .  1988)  
S t a t e  V. D a o D m  I 

a t e  V. Edwards 8 

536 So.2d 288 ( F l a .  1st DCA 1988)  

w t e  v. Moral= I 
460 So.2d 410 ( F l a .  2d DCA 1984)  

m e  V. W '  m e r l v  I 
498 So.2d 929 ( F l a .  1986)  

Weller v.  S t a t e  I 
5 0 1  So.2d 1 2 9 1  ( F l a .  4 t h  DCA 1986)  

Wi lco t t  V. S t a t e  8 
509 So.2d 261  (F la .  1987)  

0 OTHER AUTHORITIES 

F l a .  R. C r i m .  P. 3.510 
§ 90.803(18)  (e )  , F l a .  S t a t .  (1987)  
5 7 7 7 . 0 4 ( 3 ) ,  F l a .  S t a t .  (1987)  

9 

9 

1 7  

1 6  

91 11 

11 

1 2  

1 0 ,  11 
1 6  
1 6  

iii 



5TATEMENT OF THE CASE 

I n  t h e  C i r c u i t  C o u r t  f o r  H i l l s b o r o u g h  Coun ty ,  t h e  S t a t e  f i l e d  

a n  i n f o r m a t i o n  c h a r g i n g  A p p e l l a n t ,  ERNEST0 AMADO, w i t h  t r a f f i c k i n g  

i n  c o c a i n e ,  c o u n t  one ,  and d e l i v e r y  of c o c a i n e ,  c o u n t  two. [R373- 

-3741 Count  one  of t h e  i n f o r m a t i o n  c h a r g e d ,  

[ A p p e l l a n t ]  d i d  knowingly  s e l l ,  m a n u f a c t u r e ,  
d e l i v e r ,  o r  b r i n g  i n t o  t h i s  S ta te ,  or  was/were 
knowingly  i n  a c t u a l  or  c o n s t r u c t i v e  p o s s e s s i o n  
of C o c a i n e ,  a c o n t r o l l e d  s u b s t a n c e  as  d e s -  
c r i b e d  i n  F.S. 893.03 ( 2 )  ( a ) 4 ,  or of any  
m i x t u r e  c o n t a i n i n g  c o c a i n e ,  i n  a n  amount of 
t w e n t y - e i g h t  ( 2 8 )  grams o r  more, b u t  less t h a n  
two hundred  (200)  grams.  [R3731 

A p p e l l a n t  a p p e a r e d  f o r  a j u r y  t r i a l  on May 1 3 ,  1987.  [R11 

Over A p p e l l a n t ' s  o b j e c t i o n s ,  t h e  t r i a l  c o u r t  d e c l i n e d  t o  i n s t r u c t  

t h e  j u r y  on any  lesser i n c l u d e d  o f f e n s e s  of t r a f f i c k i n g ,  i n c l u d i n g  

simple p o s s e s s i o n .  [R255] T h e  j u r y  r e t u r n e d  v e r d i c t s  of g u i l t y  f o r  

b o t h  of t h e  c h a r g e d  o f f e n s e s .  [R345,4281 

The t r i a l  c o u r t  a d j u d i c a t e d  A p p e l l a n t  g u i l t y .  [439-4401 The 

c o u r t  s e n t e n c e d  A p p e l l a n t  t o  t h i r t y  y e a r s  impr i sonmen t  f o r  c o u n t  

one  and f i f t e e n  y e a r s  impr i sonmen t  f o r  c o u n t  two, t h e  s e n t e n c e s  t o  

r u n  c o n s e c u t i v e  w i t h  c r e d i t  f o r  t i m e  s e r v e d .  [R362,441-4431 A 

f i l e d  s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  i n d i c a t e s  t h a t  t h i s  s e n t e n c e  

was a d e p a r t u r e  from t h e  recommended s e n t e n c e .  [ R 4 4 4 ]  A p p e l l a n t  

f i l e d  a t i m e l y  n o t i c e  of appeal. [R446] 

I n  Amado v .  S t a t e  I 563 So.2d 736 (F la .  2nd DCA 1 9 9 0 ) ,  t h e  

d i s t r i c t  c o u r t  r e j e c t e d  A p p e l l a n t ' s  a r g u m e n t s  r e g a r d i n g  t h e  admis- 

s i o n  o f  h e a r s a y  s t a t e m e n t s  and j u r y  

o f f e n s e s .  [App. a t  4-61 The c o u r t  

i n s t r u c t i o n s  on lesser i n c l u d e d  

n o t e d  t h a t  i t s  d e c i s i o n  on t h e  
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j u r y  i n s t r u c t i o n  i s s u e  c o n f l i c t e d  w i t h  E i s e x  v. S U ,  539 So.2d 

559 (F la .  4 t h  DCA 1989). [App. a t  61 The c o u r t  a l s o  r u l e d  t h a t  t h e  

c o n v i c t i o n  f o r  d e l i v e r y  of c o c a i n e  was a d o u b l e  j eopa rdy  v i o l a t i o n  

and t h a t  t h e  r eason  f o r  d e p a r t u r e  from t h e  g u i d e l i n e  s e n t e n c e  was 

i n v a l i d .  [App. a t  71 On October  29, 1990, t h i s  c o u r t  a c c e p t e d  j u r -  

i s d i c t i o n  of  t h e  i n s t a n t  case. 
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STATEMENT OF THE F ACTS 

On Oc tobe r  1 6 ,  1985 ,  H a r r y  Enos ,  a c o n f i d e n t i a l  i n f o r m a n t ,  

in formed D e t e c t i v e  B l a i n e  D e f r e i t a s  t h a t  a s u s p e c t  Miguel  was s e l l -  

i n g  c o c a i n e  a t  1 2 1 3  Eas t  Columbus Avenue. [R16-171 T h i s  r e s i d e n c e  

was similar t o  a rooming house .  [ R l l O I  Enos d i d  n o t  men t ion  Appel- 

l a n t .  [R851 Def re i t a s  and Enos p r o c e e d e d  t o  t h e  above  a d d r e s s  i n  

o r d e r  t o  m a k e  a c o n t r o l  p u r c h a s e  of c o c a i n e .  [R20] Enos e n t e r e d  

t h e  r e s i d e n c e  and r e t u r n e d  w i t h  a ha l f -g ram of  c o c a i n e .  [R21-22] 

T h i s  p u r c h a s e  d i d  n o t  i n v o l v e  A p p e l l a n t .  [R861 

Defreitas a t t e m p t e d  t o  a r r a n g e  a p u r c h a s e  t h a t  e v e n i n g  of two 

o u n c e s  of c o c a i n e .  [R22] When Defreitas and Enos  r e t u r n e d  t o  t h e  

r e s i d e n c e ,  a small g r o u p  of L a t i n  males s a i d  t h a t  Migue l  was n o t  

a v a i l a b l e .  [R24] 

On Oc tobe r  1 7 ,  1985  a t  a b o u t  6:OO p.m., Defreitas and Enos 

a g a i n  went  t o  t h e  r e s i d e n c e .  [R261 Hernandez and De lgado ,  two 

L a t i n  males, were a t  t h e  house .  [R27-281 About f i v e  m i n u t e s  a f t e r  

Defrei tas  a r r i v e d ,  Miguel  a r r i v e d .  [R27] An ag reemen t  was made f o r  

t h e  p u r c h a s e  o f  c o c a i n e .  [R27,31] Migue l  s a i d  t h a t  h e  would n o t  be 

p r e s e n t  f o r  t h e  t r a n s a c t i o n .  [R32] However, Migue l ,  p o i n t i n g  t o  

Hernandez ,  s a i d  t h a t  someone would be p r e s e n t .  [R32] Migue l  t o l d  

Defreitas t o  r e t u r n  a t  a b o u t  8:30 p.m. [R33] 

Defreitas and Enos a r r i v e d  a t  t h e  a r r a n g e d  t i m e .  [R361 They 

came i n  c o n t a c t  w i t h  Hernandez and A p p e l l a n t .  [R371 N o  o n e  e lse  

was p r e s e n t .  [R37] E i t h e r  Hernandez  or  A p p e l l a n t  s a i d  t h e  c o c a i n e  

was b e i n g  packaged  a t  t h a t  t i m e .  [R37] The word c_ocaine was u s e d .  

[R371 Defreitas t e s t i f i e d  t h a t  Hernandez was d o i n g  most  of t h e  
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s p e a k i n g  and A p p e l l a n t  was a g r e e i n g  w i t h  what  was s a i d .  [R381 

Accord ing  t o  Defreitas,  A p p e l l a n t  spoke E n g l i s h .  [R38,401 However, 

A p p e l l a n t  t e s t i f i e d  t h a t  h e  knew l i t t l e  E n g l i s h .  [R2181 

Defrei tas  t e s t i f i e d  A p p e l l a n t  t o l d  him t h a t  h e  would i n q u i r e  

a s  t o  what  Miguel  was d o i n g .  [R391 A p p e l l a n t  went  across t h e  

s t r ee t  and r e t u r n e d  s h o r t l y  t h e r e a f t e r .  [R391 Accord ing  t o  

Defreitas,  A p p e l l a n t  s a i d  Miguel  was making t h e  p a c k a g e  and i t  

would soon  b e  r e a d y .  [R39-40] Defreitas,  Enos,  and Hernandez 

e n t e r e d  t h e  r e s i d e n c e ;  A p p e l l a n t  l e f t  t h e  r e s i d e n c e .  [R401 W h i l e  

t h e  t h r e e  w a i t e d  i n  t h e  k i t c h e n ,  A p p e l l a n t  a r r i v e d  w i t h  a brown 

paper bag .  [ R 4 1 ]  Defreitas d i d  n o t  know where  t h e  bag came from. 

[ R 1 3 4 1  The bag  was c l o s e d .  [ R 1 3 5 1  Defrei tas  t e s t i f i e d  A p p e l l a n t  

handed t h e  bag t o  Hernandez who handed it t o  Defre i tas .  [ R 4 1 ]  

Defreitas opened t h e  bag and o b s e r v e d  what  h e  t h o u g h t  were 

t h r e e  p a c k a g e s  of c o c a i n e .  [R41] Defreitas p u l l e d  t h e  p a c k a g e s  

o u t  of t h e  bag.  [R42] A p p e l l a n t  o b s e r v e d  t h e  c o c a i n e  b e i n g  p u l l e d  

o u t  of t h e  bag ,  Defre i tas  t e s t i f i e d .  [R421 Def re i t a s  p l a c e d  t h e  

p a c k a g e s  on t h e  k i t c h e n  t a b l e .  [R421 Accord ing  t o  Defreitas,  

A p p e l l a n t  began  p a c i n g  a b o u t  as i f  n e r v o u s .  [R43,441 Defreitas 

informed Hernandez t h a t  Enos would o b t a i n  t h e  money f rom t h e  car.  

[R431 

Defre i tas  t e s t i f i e d  t h a t  A p p e l l a n t  and Hernandez  began  speak- 

i n g  S p a n i s h .  [ R 4 4 1  S h o r t l y  t h e r e a f t e r ,  Hernandez t u r n e d  on t h e  

f a u c e t  t o  t h e  s i n k .  [ R 4 4 ]  A w i t n e s s  f o r  t h e  s t a t e  t e s t i f i e d  t h a t  

t h e  r u n n i n g  water c o u l d  have  been  a poss ib l e  method of d i s p o s i n g  of 

t h e  c o c a i n e  i f  law e n f o r c e m e n t  a r r i v e d .  [R1981 However, t h e  w i t -  
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n e s s  a d m i t t e d  t h e  water c o u l d  have  been  t u r n e d  on f o r  o t h e r  rea- 

s o n s .  [R202] 

Enos r e t u r n e d  w i t h  t h e  money. [R44] Defreitas c o u n t e d  t h e  

money i n  f r o n t  of A p p e l l a n t  and Hernandez.  [R511 Meanwhile ,  law 

e n f o r c e m e n t  o f f i c e r s  were s i g n a l e d .  [R451 Officers a r r i v e d  and 

announced t h e i r  p r e s e n c e  i n  b o t h  S p a n i s h  and E n g l i s h .  [R521 R .  L. 

A l v a r e z ,  one  of t h e  o f f icers ,  t e s t i f i e d  t h a t  A p p e l l a n t  r a n  o u t  t h e  

f r o n t  d o o r  when t h e  o f f i c e r s  announced t h e i r  p r e s e n c e .  IR175176- 

-1771 Officer R o b e r t  Ho l l and  t e s t i f i e d  h e  apprehended  A p p e l l a n t  

a f t e r  A p p e l l a n t  had r u n  o v e r  a block.  [R1881 However, Ho l l and  

s t a t e d  i n  a d e p o s i t i o n  t h a t  h e  was n o t  s u r e  i f  A p p e l l a n t  or 

Hernandez was t h e  one  c h a s e d .  [R1911 M i c h a e l  George  and W.J. 

H i l l ,  two o f f i c e r s  who e n t e r e d  t h e  home w i t h  A l v a r e z ,  t e s t i f i e d  

t h e y  d i d  n o t  see A p p e l l a n t  i n  t h e  r e s i d e n c e .  [ R 2 1 0 , 2 1 2 , 2 1 3 , 2 1 5 ]  

P a t r i c i a  Pat tee ,  a crime l a b  a n a l y s t ,  t e s t i f i e d  t h e  s u b s t a n c e  

o b t a i n e d  from t h e  p a c k a g e s  was c o c a i n e  and weighed  5 8 . 1  grams.  

[R169,170-172]  On t h e  o t h e r  hand ,  Defreitas t e s t i f i e d  t h a t  t h e  

s u b s t a n c e  weighed  56 grams.  [R571 

A p p e l l a n t  t e s t i f i e d  t h a t  h e  l i v e d  a t  t h e  r e s i d e n c e  on Columbus 

Avenue. [R2161 Miguel  was i n  c h a r g e  of t h e  house .  [R2161 Appel- 

l a n t  d e n i e d  h a v i n g  p a r t i c i p a t e d  i n  any d r u g  t r a n s a c t i o n .  [R2201 

When Defreitas and Enos a r r i v e d  and began  s p e a k i n g ,  A p p e l l a n t  tes- 

t i f i e d  t h a t  h e  c r o s s e d  t h e  s t r e e t  i n  order t o  p i c k u p  h i s  d i n n e r .  

[R219] A p p e l l a n t  r e t u r n e d  w i t h  a y e l l o w  p l a s t i c  box t h a t  c o n t a i n e d  

h i s  food .  [R2191 A p p e l l a n t  s a i d  h e  went  i n t o  t h e  k i t c h e n  w i t h  t h e  

food .  [R220] 
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A p p e l l a n t  t e s t i f i e d  t h a t  h e  t o l d  Hernandez  i n  S p a n i s h  t h a t  h e  

s h o u l d  look  f o r  work i n s t e a d  o f  s e l l i n g  d r u g s .  [R221] A p p e l l a n t  

t h e n  l e f t  t h e  k i t c h e n .  [R221] Accord ing  t o  A p p e l l a n t ,  Delgado was 

t h e  one  who b r o u g h t  t h e  c o c a i n e  i n t o  t h e  k i t c h e n .  [R2221 E x p l a i n -  

i n g  why h e  r a n  when h e  knew t h e  po l i ce  were coming,  A p p e l l a n t  

s t a t e d  t h a t  h e  was s c a r e d  b e c a u s e  t h e  po l i ce  had m i s t r e a t e d  him 

d u r i n g  a n  u n r e l a t e d  s e a r c h .  IR222-2231 
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SUMMARY O F  THE ARGU MENT 

The Second D i s t r i c t  C o u r t  o f  Appeal made two e r r o n e o u s  r u l i n g s  

i n  a f f i r m i n g  A p p e l l a n t ' s  c o n v i c t i o n  of t r a f f i c k i n g .  One, t h e  c o u r t  

r u l e d  t h a t  a j u r y  i n s t r u c t i o n  on simple p o s s e s s i o n  of c o c a i n e  as  a 

n e c e s s a r i l y  lesser i n c l u d e d  or  as a p e r m i s s i v e  lesser  i n c l u d e d  was 

n o t  r e q u i r e d .  T h i s  r u l i n g  is  i n  error b e c a u s e  simple p o s s e s s i o n  is 

a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  of t r a f f i c k i n g  when t h e  l a t e r  

o f f e n s e  is c h a r g e d  i n  t h e  d i s j u n c t i v e .  I n  t h e  a l t e r n a t i v e ,  t h e  

e v i d e n c e  s u p p o r t  t h e  g i v i n g  of t h e  i n s t r u c t i o n  as a p e r m i s s i v e  

lesser  i n c l u d e d .  Two, t h e  d i s t r i c t  c o u r t  erred i n  r u l i n g  a d m i s s i -  

b l e  h e a r s a y  s t a t e m e n t s  of c o c o n s p i r a t o r s .  T h i s  r u l i n g  is e r r o n e o u s  

b e c a u s e  t h e  s t a t e  d i d  n o t  p r o p e r l y  e s t a b l i s h  A p p e l l a n t ' s  par t ic ipa-  

t i o n  i n  t h e  c o n s p i r a c y .  a 
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ARGUMENT 

ISSUE ONE 

D I D  THE TRIAL COURT ERR I N  F A I L I N G  
TO INSTRUCT ON SIMPLE POSSESSION OF 
COCAINE, A LESSER INCLUDED OFFENSE 
OF TRAFFICKING? 

The s t a t e  c h a r g e d  A p p e l l a n t  w i t h  t r a f f i c k i n g  i n  c o c a i n e  and 

o f f e r e d  a l t e r n a t i v e  means of proof .  [R373] The i n f o r m a t i o n  s t a t e s ,  

[ A p p e l l a n t ]  d i d  knowingly  s e l l ,  m a n u f a c t u r e ,  
d e l i v e r ,  or  b r i n g  i n t o  t h i s  State ,  or  was/were 
knowingly  i n  a c t u a l  o r  c o n s t r u c t i v e  p o s s e s s i o n  
of C o c a i n e ,  a c o n t r o l l e d  s u b s t a n c e  as des -  
c r i b e d  i n  F.S. 893.03(2)  ( a ) 4 ,  or  of any  mix- 
t u r e  c o n t a i n i n g  c o c a i n e ,  i n  a n  amount of 
t w e n t y - e i g h t  (28 )  grams or more, b u t  l e s s  t h a n  
two hundred  ( 2 0 0 )  grams.  [R3731 

Despite t h e  above  c h a r g e  i n c l u d i n g  t r a f f i c k i n g  by p o s s e s s i o n ,  t h e  

t r i a l  c o u r t  d e c l i n e d  t o  g i v e  A p p e l l a n t ' s  r e q u e s t e d  j u r y  i n s t r u c t i o n  

on simple p o s s e s s i o n  of c o c a i n e .  [R255] T h i s  r u l i n g  is r e v e r s i b l e  

error  u n d e r  two a l t e r n a t i v e  t h e o r i e s :  one ,  a n  i n s t r u c t i o n  on 

simple p o s s e s s i o n  is r e q u i r e d  b e c a u s e  i t  is a n e c e s s a r i l y  lesser 

i n c l u d e d  o f f e n s e  of t r a f f i c k i n g  when t h e  l a t t e r  o f f e n s e  is c h a r g e d  

i n  t h e  d i s j u n c t i v e ;  two, t h e  i n s t r u c t i o n  is r e q u i r e d  b e c a u s e  simple 

p o s s e s s i o n  is a p e r m i s s i v e  lesser i n c l u d e d  o f f e n s e  t h a t  is s u p p o r t -  

e d  by t h e  e v i d e n c e .  Under b o t h  t h e o r i e s ,  t h e  t r i a l  c o u r t ' s  error 

demands t h a t  A p p e l l a n t  b e  g i v e n  a new t r i a l .  
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J u r y  i n s t r u c t i o n s  on n e c e s s a r i l y  l esser  i n c l u d e d  o f f e n s e s  are 

mandated r e g a r d l e s s  o f  t h e  d e g r e e  of t h e  proof of t h e  g r e a t e r  o r  

lesser o f f e n s e .  S t a t e  V .  W' u b e r l v  , 498 So.2d 929 (F la .  1 9 8 6 ) .  A 

n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  is d e f i n e d  as  "a lesser o f f e n s e  

t h a t  is a l w a y s  i n c l u d e d  i n  t h e  major o f f e n s e . "  U. a t  932. The 

above  r e q u i r e m e n t  is g rounded  on t h e  n o n c o n s t i t u t i o n a l  r i g h t  o f  t h e  

j u r y  t o  p a r d o n  t h e  o f f e n d e r  of t h e  g r e a t e r  o f f e n s e .  .State V .  

B a k e r ,  456 So.2d 419 (F la .  1 9 8 4 ) ;  Haves V.  S t a t e  , 564 So.2d 1 6 1  

(F la .  2d DCA 1 9 9 0 ) .  

I n  t h e  p r e s e n t  case, t h e  d i s t r i c t  c o u r t  h e l d  t h a t  simple 

p o s s e s s i o n  was n o t  a lesser i n c l u d e d  o f f e n s e  o f  t r a f f i c k i n g .  Amado 

v.  S t a t e  , 563 So.2d 736 (F la .  2d DCA 1 9 9 0 ) .  The c o u r t  r e a c h e d  t h i s  

c o n c l u s i o n  b e c a u s e  t h e  s t a t e  o f f e r e d  a l t e r n a t i v e  means of p r o o f  of 

t r a f f i c k i n g .  M. B e c a u s e  t r a f f i c k i n g  by d e l i v e r y  was o n e  of t h e s e  A /-- 

means,  t h e  d i s t r i c t  c o u r t  re l ied  on S t a t e  v.  Dao- ' , 533 So.2d 7 6 1  

(F la .  1 9 8 8 ) ,  i n  r u l i n g  t h a t  simple p o s s e s s i o n  was n o t  a n e c e s s a r i l y  

lesser i n c l u d e d  o f f e n s e .  T h i s  c o u r t  i n  D a O D  m, U. a t  762,  h e l d  

t h a t  simple p o s s e s s i o n  was n o t  a n e c e s s a r i l y  l esser  i n c l u d e d  

o f f e n s e  o f  t r a f f i c k i n g  by d e l i v e r y .  

The d i s t r i c t  c o u r t ' s  r e l i a n c e  on Dao- ' is misplaced. I n  

t h a t  case, t h e  s t a t e  c h a r g e d  t h e  a c c u s e d  w i t h  o n l y  t r a f f i c k i n g  by 

d e l i v e r y .  U. T h a t  c h a r g e  c o n t r a s t s  w i t h  t h e  i n s t a n t  case where  

t h e  s t a t e  c h a r g e d  A p p e l l a n t  w i t h  t r a f f i c k i n g  by d e l i v e r y  as w e l l  as 

t r a f f i c k i n g  by p o s s e s s i o n .  I f  t r a f f i c k i n g  by p o s s e s s i o n  were 

s o l e l y  a l l e g e d ,  a n  i n s t r u c t i o n  on simple p o s s e s s i o n  as a n e c e s s a r i -  

l y  lesser i n c l u d e d  o f f e n s e  would b e  r e q u i r e d .  S t a t e  v .  A breau 363 
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So.2d 1 0 6 3  (F la .  1 9 7 8 ) ;  w h o  V .  S t a t e ,  513 So.2d 1 3 2 1  (F la .  3d 

DCA 1 9 8 7 ) .  T h i s  c o u r t  h a s  n o t  d e c i d e d  w h e t h e r  s imple p o s s e s s i o n  is 

a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  when b o t h  t r a f f i c k i n g  by pos- 

s e s s i o n  and by o t h e r  means s u c h  as  d e l i v e r y  a re  a l l e g e d  i n  t h e  

a l t e r n a t i v e .  

@ 

The a b o v e  i s s u e  was p r e s e n t  b u t  n o t  r e s o l v e d  i n  E s s e x  V .  

I Sta t e ,  539 So.2d 559 (F la .  4 t h  DCA 19891,  and G a r r i s o n  V .  S t a t e  

530 So.2d 365 (Fla .  5 t h  DCA 1 9 8 8 ) .  I n  b o t h  cases, t h e  s t a t e  

c h a r g e d  t h e  d e f e n d a n t  w i t h  t r a f f i c k i n g  and o f f e r e d  a l t e r n a t i v e  

means of proof .  The c o u r t  i n  E s s e x .  h e l d  t h a t  a n  i n s t r u c t i o n  on 

simple p o s s e s s i o n  s h o u l d  have  been  g i v e n  u n d e r  t h e  d o c t r i n e  of j u r y  

p a r d o n .  The c o u r t  a l s o  n o t e d  t h a t  t h e  e v i d e n c e  s u p p o r t e d  t h e  

i n s t r u c t i o n .  I n  Gar- , 530 So.2d a t  367 ,  t h e  c o u r t  e x p r e s s l y  

d e c l i n e d  t o  a d d r e s s  w h e t h e r  simple p o s s e s s i o n  was a n e c e s s a r i l y  

lesser i n c l u d e d .  The c o u r t  h e l d  t h e  o f f e n s e  was " a t  least ' '  a 
a 

p e r m i s s i v e  i n c l u d e d  o f f e n s e .  U. B e c a u s e  t h e  i n f o r m a t i o n  c h a r g e d  

and t h e  e v i d e n c e  s u p p o r t e d  simple p o s s e s s i o n ,  t h e  f a i l u r e  t o  g i v e  

an  i n s t r u c t i o n  on t h a t  o f f e n s e  was r e v e r s i b l e  error .  U.; 

&.so, Munroe v .  S t a t e ,  514 So.2d 397 (F la .  1st DCA 1987)  ( c o n s p i r a -  

c y  t o  possess c o c a i n e  is, a t  best ,  a permissible lesser i n c l u d e d  

o f f e n s e  of c o n s p i r a c y  t o  t r a f f i c ) .  

A r u l i n g  t h a t  s imple p o s s e s s i o n  is a n e c e s s a r i l y  lesser 

i n c l u d e d  o f f e n s e  of t r a f f i c k i n g  when t h e  g r e a t e r  o f f e n s e  is c h a r g e d  

i n  t h e  d i s j u n c t i v e  is c o n s i s t e n t  w i t h  t h i s  c o u r t ' s  i n t e r p r e t a t i o n  

of F l o r i d a  Ru le  of C r i m i n a l  P r o c e d u r e  3.510 and t h e  j u r y  p a r d o n  

d o c t r i n e .  I f  t h i s  c o u r t  were t o  h o l d  t h a t  simple p o s s e s s i o n  were 
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n o t  a n e c e s s a r i l y  lesser  i n c l u d e d  o f f e n s e  of t r a f f i c k i n g  when 

t r a f f i c k i n g  was c h a r g e d  by a l t e r n a t i v e  means,  t h e  s t a t e  c o u l d  u s e  

t h i s  a l t e r n a t i v e  means of proof t o  c i r c u m v e n t  t h e  r e q u i r e m e n t  of a 

simple p o s s e s s i o n  i n s t r u c t i o n  i n  cases where  t h e  e v i d e n c e  c l e a r l y  

showed p o s s e s s i o n  of c o c a i n e  i n  excess of 28  grams.  T h i s  outcome 

is i n c o n s i s t e n t  w i t h  t h e  d i s t i n c t i o n  drawn by t h i s  c o u r t  i n  

Wimber lv between n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e s  and permis- 

s i v e  i n c l u d e d  o f f e n s e s .  I n  W a e r l v  , t h i s  c o u r t  i n t e r p r e t e d  R u l e  

3.510 t o  require a n  i n s t r u c t i o n  on a n e c e s s a r i l y  lesser i n c l u d e d  

o f f e n s e  r e g a r d l e s s  of t h e  e v i d e n c e  p r e s e n t e d .  S t a t e  V .  Wi- I 

498 So.2d a t  932. A l though  simple p o s s e s s i o n  is a n e c e s s a r i l y  

lesser i n c l u d e d  o f f e n s e  of t r a f f i c k i n g  by p o s s e s s i o n ,  t h e  s ta te  

c o u l d  a v o i d  W- ' s  r e q u i r e m e n t  of an  i n s t r u c t i o n  by p l e a d i n g  

t r a f f i c k i n g  i n  t h e  d i s j u n c t i v e .  T h i s  r e s u l t  would a l s o  b e  c o n t r a r y  

t o  t h e  j u r y ' s  power t o  f i n d  t h e  d e f e n d a n t  g u i l t y  of a lesser  i n -  

c l u d e d  o f f e n s e ,  t h e  j u r y  p a r d o n  d o c t r i n e .  &gr M.; 

S ta t e ,  345 So.2d 719 (F la .  1 9 7 7 ) ;  Weller V .  S t a t e ,  501  So.2d 1 2 9 1  

( F l a .  4 t h  DCA 1 9 8 6 ) ;  S t a t e  V .  A b r e a  , 363 So.2d 1063.  

I n  a d d i t i o n ,  r e q u i r i n g  a n  i n s t r u c t i o n  on simple p o s s e s s i o n  as  

a n e c e s s a r i l y  lesser  i n c l u d e d  o f f e n s e  of t r a f f i c k i n g  would be con-  

s i s t e n t  w i t h  t h i s  c o u r t ' s  p a s t  d o u b l e  j e o p a r d y  a n a l y s i s  o f  t h e  

t r a f f i c k i n g  s t a t u t e .  I n  B e l l  V .  S t a t e  , 437 So.2d 1057 ,  1060 (F la .  
*I 

1983)  , t h i s  c o u r t  s t a t e d ,  

By i n c l u d i n g  s a l e  and p o s s e s s i o n  of d r u g s  
w i t h i n  t h e  t r a f f i c k i n g  s t a t u t e ,  i t  is  a p p a r e n t  
t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  f a c i l i t a t e  
t r a f f i c k i n g  p r o s e c u t i o n s  t h r o u g h  t h e  u s e  of 
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a l t e r n a t i v e  methods  of proof r a t h e r  t h a n  a t -  
t e m p t i n g  t o  p r o v i d e  f o r  m u l t i p l e  c o n v i c t i o n s  
and p u n i s h m e n t s  f o r  c r i m i n a l  c o n d u c t  which  is  
b a s i c a l l y  u n i t a r y .  

The c l a s s i f i c a t i o n  of simple p o s s e s s i o n  a s  a n e c e s s a r i l y  lesser  

i n c l u d e d  o f f e n s e  i s  l o g i c a l  when t r a f f i c k i n g  is  viewed as o n e  

o f f e n s e  encompass ing  a l t e r n a t i v e  means of proof .  The i n s t r u c t i o n  

is  r e q u i r e d  n o t  b e c a u s e  simple p o s s e s s i o n  is a lesser o f f e n s e  of 

d e l i v e r y  o r  s a l e  of c o c a i n e  i n  e x c e s s  of a c h a r g e d  amount b u t  

b e c a u s e  simple p o s s e s s i o n  is a lesser  o f f e n s e  of t r a f f i c k i n g .  T h i s  

r e a s o n i n g  l e d  t h i s  c o u r t  i n  B e l l  t o  r u l e  t h a t  c o n v i c t i o n s  f o r  b o t h  

t r a f f i c k i n g  and p o s s e s s i o n  v i o l a t e d  t h e  p r o s c r i p t i o n  a g a i n s t  d o u b l e  

j e o p a r d y .  A l though  t h i s  c o u r t  r e c e d e d  from B e l l  i n  Rote-rrv V. 

S t a e ,  468 So.2d 9 7 1  (F la .  1 9 8 5 ) ?  R o t e n b e r r v  was o v e r t u r n e d  i n  

Carawan v.  S t a t e  , 515 So.2d 1 6 1  (F la .  1 9 8 7 ) .  

B. An instruc-lsimDle D o s s e s s i o n  is r e u u i r e d  b e c a u s e  it 

P e r m i s s i v e  lesser i n c l u d e d  o f f e n s e s  are t h o s e  o f f e n s e s  t h a t  

may o r  may n o t  b e  lesser i n c l u d e d  o f f e n s e s  d e p e n d i n g  on t h e  

p l e a d i n g s  and t h e  p r e s e n t e d  e v i d e n c e .  Wi lco t t  v .  S t a k e  , 509 So.2d 

261,  262 (F la .  1 9 8 7 ) .  An i n s t r u c t i o n  on p e r m i s s i v e  lesser i n c l u d e d  

o f f e n s e s  must  be g i v e n  "when t h e  p l e a d i n g s  and o t h e r  e v i d e n c e  

d e m o n s t r a t e  t h a t  t h e  lesser o f f e n s e  i s  i n c l u d e d  i n  t h e  o f f e n s e  

c h a r g e d . "  U. I n  t h e  i n s t a n t  case, t h e  d i s t r i c t  c o u r t  h e l d  t h a t  

simple p o s s e s s i o n  was a p e r m i s s i v e  lesser i n c l u d e d  o f f e n s e  of t r a f -  

f i c k i n g ,  b u t  t h e  c o u r t  r u l e d  t h a t  t h e  e v i d e n c e  d i d  n o t  s u p p o r t  t h e  

1 2  



i n s t r u c t i o n .  -do V. S t a t e  736. C o n t r a r y  t o  t h e  d i s -  

t r i c t  c o u r t ' s  d e c i s i o n ,  below s u p p o r t s  a 
'3 

f i n d i n g  of simple p o s s e s s i o n .  f 
__.. . ' 

The e v i d e n c e ,  c o n s t r u e d  most f a v o r a b l y  t o  t h e  s t a t e ,  i n d i c a t e s  

A p p e l l a n t ' s  p o s s e s s i o n  of c o c a i n e .  When t h e  n a r c o t i c  t r a n s a c t i o n  

was b e i n g  d i s c u s s e d ,  A p p e l l a n t  went  across  t h e  s t ree t  t o  where  

Migue l  was o s t e n s i b l y  p r e p a r i n g  t h e  c o c a i n e .  [R39-401 A p p e l l a n t  

l a t e r  a r r i v e d  w i t h  a brown paper bag i n  hand.  [ R 4 1 ]  A p p e l l a n t  g a v e  

t h e  bag t o  Hernandez who handed i t  t o  Defrei tas ,  t h e  u n d e r c o v e r  

o f f icer .  [ R 4 1 1  A p p e l l a n t  s t o o d  n e a r b y  w h i l e  t h e  c o c a i n e  was 

examined.  [R41-441 

A p p e l l a n t ' s  h a n d l i n g  of t h e  c o c a i n e  and h i s  p r o x i m i t y  t o  t h e  

t r a n s a c t i o n  i n d i c a t e  b o t h  h i s  a c t u a l  and c o n s t r u c t i v e  p o s s e s s i o n  of 

t h e  c o c a i n e .  The i s s u e  t h e n  becomes w h e t h e r  t h e  e v i d e n c e  s u p p o r t s  

a f i n d i n g  t h a t  t h e  amount i n v o l v e d  was l e s s  t h a n  t w e n t y - e i g h t  

grams.  T h i s  f i n d i n g  is s u p p o r t e d  by t h e  d i s c r e p a n c y  i n  t h e  s t a t e ' s  

e v i d e n c e  a s  t o  t h e  amount of c o c a i n e  p r e s e n t .  Pa t r i c i a  Pat tee ,  a 

crime l a b  a n a l y s t ,  t e s t i f i ed  t h a t  t h e  s u b s t a n c e  o b t a i n e d  from t h e  

p a c k a g e s  was c o c a i n e  and weighed 58.1 grams.  [R169,170-1721 On t h e  

o t h e r  hand ,  Defreitas t e s t i f i e d  t h a t  t h e  s u b s t a n c e  weighed 56 

grams.  [R571 I t  is a x i o m a t i c  t h a t  a j u r y  is e n t i t l e d  t o  weigh  t h e  

c r e d i b i l i t y  of e v i d e n c e  and c a n  d i s c o u n t  any  e v i d e n c e  i n c l u d i n g  

e x p e r t  t e s t i m o n y .  Given  t h e  d i s c r e p a n c y  i n  t h e  e v i d e n c e  p r e s e n t e d  

a s  t o  t h e  amount of c o c a i n e ,  a c o n c l u s i o n  t h a t  t h e  s t a t e ' s  e v i d e n c e  

of  t h e  amount was u n r e l i a b l e  was w i t h i n  t h e  p r o v i n c e  of  t h e  j u r y .  
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W i t h o u t  c o m p e t e n t  e v i d e n c e  of t h e  w e i g h t  of t h e  c o c a i n e ,  t h e  j u r y  

was e n t i t l e d  t o  f i n d  A p p e l l a n t  g u i l t y  of t h e  lesser  o f f e n s e  of 

simple p o s s e s s i o n .  

By p r o h i b i t i n g  a n  i n s t r u c t i o n  on simple p o s s e s s i o n l  t h e  t r i a l  

c o u r t  f o r e c l o s e d  t h e  j u r y ' s  o p p o r t u n i t y  t o  f i n d  A p p e l l a n t  g u i l t y  of  

t h e  lesser o f f e n s e .  T h i s  f o r e c l o s u r e  was a n  i n v a s i o n  of t h e  j u r y ' s  

p r o v i n c e  as t h e  s o l e  f i n d e r  of f a c t ,  a c o n c e r n  p r e s e n t  i n  Lomax V .  

Stat&, 345 So.2d 719 (F la .  1 9 7 7 ) .  A l though  t h e  g r e a t e r  w e i g h t  of 

t h e  e v i d e n c e  may s u p p o r t  a f i n d i n g  of  i n  e x c e s s  o f  28 grams,  t h i s  

e v i d e n c e  d o e s  n o t  p r e c l u d e  an  i n s t r u c t i o n  on simple p o s s e s s i o n  as 

a p e r m i s s i v e  lesser  i n c l u d e d .  An i n s t r u c t i o n  on a p e r m i s s i v e  

Matter of t h e  U s e  

lesser i n c l u d e d  s h o u l d  o n l y  b e  p r e c l u d e d  where  " t h e r e  is  a t o t a l  

lack of  e v i d e n c e  of t h e  lesser o f f e n s e . "  I n  t h e  

bv t h e  T r i a l  C o u r t s  of t h e  S w r d  J u r v  I w c t i o n s  i n  Crimmal 

Cases and t h e  S t a d a r d  J u r v  I n s t r u c t  i o n  i n  Misdemeanor C a s e s  , 431 

r 
. .  

So.2d 594,  597 (F la .  1 9 8 1 ) .  A s  t h e r e  was no  s u c h  a b s e n c e  o f  

e v i d e n c e  i n  t h e  i n s t a n t  case, t h e  t r i a l  c o u r t  commit ted  r e v e r s i b l e  

error  i n  r e f u s i n g  t h e  r e q u e s t e d  i n s t r u c t i o n  on simple p o s s e s s i o n .  
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ISSUE TWO 

D I D  THE TRIAL COURT ERR I N  ADMITTING 
HEARSAY STATEMENTS ON THE B A S I S  OF THE 
COCONSPIRATOR EXCEPTION TO THE HEARSAY 
RULE? 

Dur ing  t h e  t r i a l  be low,  t h e  S t a t e  s o u g h t  t o  i n t r o d u c e  h e a r s a y  

s t a t e m e n t s  made by Miguel  and Hernandez .  [R28] A p p e l l a n t  o b j e c t e d  

t o  t h e s e  s t a t e m e n t s  a r g u i n g  t h a t  t h e y  were h e a r s a y .  [R28,29,321 

T h e  t r i a l  c o u r t  r u l e d  t h a t  t h e  s t a t e m e n t s  c o u l d  be i n t r o d u c e d  u n d e r  

t h e  c o c o n s p i r a t o r  e x c e p t i o n  t o  t h e  h e a r s a y  r u l e .  [R291 I n  a mot ion  

f o r  a new t r i a l ,  A p p e l l a n t  a g a i n  o b j e c t e d  t o  t h e  s t a t e m e n t s .  [R356- 

-359,431-4341 The t r i a l  c o u r t ' s  o v e r r u l i n g  of t h e s e  o b j e c t i o n s  is  

r e v e r s i b l e  error  b e c a u s e  t h e  S t a t e  f a i l e d  t o  show t h a t  A p p e l l a n t  

p a r t i c i p a t e d  i n  a c o n s p i r a c y - - a  p r e r e q u i s i t e  t o  t h e  a d m i s s i o n  of 

0 c o c o n s p i r a t o r  h e a r s a y  s t a t e m e n t s .  

The S t a t e  o f f e r e d  e v i d e n c e  of t h e  ag reemen t  t o  p u r c h a s e  co- 

c a i n e  by u s i n g  t h e  h e a r s a y  s t a t e m e n t s  of Hernandez and Migue l .  

N e i t h e r  of t h e s e  men t e s t i f i e d  d u r i n g  t h e  t r i a l  below.  On October 

1 7 ,  1 9 8 5  a t  a b o u t  6:OO p . m . ,  t h e  ag reemen t  was made f o r  t h e  p u r -  

c h a s e  of c o c a i n e .  [R27,31] A p p e l l a n t  was n o t  p r e s e n t  a t  t h i s  t i m e .  

Migue l ,  Hernandez and De lgado  were p r e s e n t .  [R27-281 Migue l  s a i d  

t h a t  h e  would n o t  b e  p r e s e n t  f o r  t h e  f i n a l  t r a n s a c t i o n .  [R32] 

However, Migue l ,  p o i n t i n g  t o  Hernandez ,  s a i d  t h a t  someone would be 

p r e s e n t .  [R32] Migue l  t o l d  D e t e c t i v e  Defrei tas  t o  r e t u r n  t o  com- 

p le te  t h e  t r a n s a c t i o n .  [ R 3 3 1  

The S t a t e  i n t r o d u c e d  a d d i t i o n a l  h e a r s a y  s t a t e m e n t s  of Hernan- 

d e z  i n  o r d e r  t o  show t h e  c i r c u m s t a n c e s  immedia t e ly  p r e c e d i n g  t h e  0 
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c o c a i n e  t r a n s a c t i o n .  Defreitas a r r i v e d  a t  t h e  a r r a n g e d  t i m e .  [R361 

H e  came i n  c o n t a c t  w i t h  Hernandez and A p p e l l a n t .  [R37] N o  one  e l se  

was p r e s e n t .  [R37] E i t h e r  Hernandez o r  A p p e l l a n t  s a id  t h a t  t h e  

c o c a i n e  was b e i n g  packaged  a t  t h a t  t i m e .  [R37] Defreitas t e s t i f i e d  

t h a t  Hernandez was d o i n g  most of t h e  s p e a k i n g .  [R38] 

S e c t i o n  90.803(18) (e)  , F l o r i d a  S t a t u t e s  (19871, permits t h e  

a d m i s s i o n  of h e a r s a y  s t a t e m e n t s  of c o c o n s p i r a t o r s  a g a i n s t  a d e f e n -  

d a n t  who is a member of t h e  c o n s p i r a c y .  Before t h e s e  s t a t e m e n t s  

c a n  b e  a d m i t t e d ,  e v i d e n c e  o t h e r  t h a n  t h e  h e a r s a y  s t a t e m e n t s  them- 

s e l v e s  must  e s t a b l i s h  b o t h  t h e  c o n s p i r a c y  and t h e  d e f e n d a n t ' s  

p a r t i c i p a t i o n  i n  t h e  c o n s p i r a c y .  , 542 So.2d 984 

(F la .  1989). I n  S t a t e  V. Mor ales , 460 So.2d 410, 414 (F la .  2d DCA 

1984) , t h e  c o u r t  e s t a b l i s h e d  a t h r e e - p r o n g e d  t e s t  t o  d e t e r m i n e  

admiss  i b i l  i t y  : 

[ T l h e  c o u r t  mus t  d e t e r m i n e  as a f a c t u a l  matter e 
w h e t h e r  t h e  p r o s e c u t i o n  h a s  shown by a pre- 
p o n d e r a n c e  o f  t h e  e v i d e n c e  i n d e p e n d e n t  of t h e  
s t a t e m e n t  i t se l f  (1) t h a t  a c o n s p i r a c y  e x i s t -  
e d ,  ( 2 )  t h a t  t h e  c o c o n s p i r a t o r  and t h e  d e f e n -  
d a n t  a g a i n s t  whom t h e  c o c o n s p i r a t o r ' s  s t a t e -  
ment is o f f e r e d  were members of t h e  c o n s p i r a -  
c y ,  and (3) t h a t  t h e  s t a t e m e n t  was made d u r i n g  
t h e  c o u r s e  and i n  f u r t h e r a n c e  of t h e  c o n s p i r -  
a c y  . 

I n  t h e  i n s t a n t  case,  t h e  s t a t e  f a i l e d  t o  e s t a b l i s h  A p p e l l a n t ' s  

p a r t i c i p a t i o n  i n  a c o n s p i r a c y .  S e c t i o n  777.04(3), F l o r i d a  S t a t u t e s  

(1987) , d e f i n e s  c o n s p i r a c y  as a n  ag reemen t  w i t h  one  o r  more p e r s o n s  

t o  commit a n  o f f e n s e .  An a g r e e m e n t  and a n  i n t e n t i o n  t o  c o m m i t  t h e  

o f f e n s e  a r e  n e c e s s a r y  e l e m e n t s  of c o n s p i r a c y .  King v. S t a b  104 

So.2d 730 (Fla.1973). A p p e l l a n t  was n o t  p r e s e n t  when t h e  a g r e e m e n t  

t o  p u r c h a s e  c o c a i n e  was made by Defrei tas ,  Migue l ,  and Hernandez .  
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[R27-281 Miguel and Hernandez c o n s p i r e d  t o  t r a f f i c  i n  c o c a i n e ;  

however, t h e  s t a t e  f a i l e d  t o  show t h a t  A p p e l l a n t  was a member of 

t h i s  c o n s p i r a c y  a t  t h e  t i m e  t h e  agreement  was made. 

The s t a t e  may have shown t h a t  A p p e l l a n t  a i d e d  and a b e t t e d  

t r a f f i c k i n g  i n  c o c a i n e .  T h e  s t a t e  p r e s e n t e d  t e s t imony  t h a t  Appel- 

l a n t  c a r r i e d  t h e  bag of c o c a i n e  t o  D e t e c t i v e  D e f r e i t a s .  A p p e l l a n t  

was a l s o  p r e s e n t  d u r i n g  t h e  f i n a l  s t a g e s  of t h e  t r a n s a c t i o n .  How- 

e v e r ,  a c o n s p i r a c y  may n o t  be i n f e r r e d  from a i d i n g  and a b e t t i n g  

a l o n e .  Bovd v.  S t a t e  , 389 So.2d 642 (F la .  2d DCA 1 9 8 0 ) .  The re -  

f o r e ,  A p p e l l a n t ' s  t r a n s p o r t a t i o n  of t h e  c o c a i n e  d o e s  n o t  e s t a b l i s h  

a c o n s p i r a c y .  A p p e l l a n t ' s  p r e s e n c e  d u r i n g  t h e  f i n a l  t r a n s a c t i o n  

a l s o  d o e s  n o t  e s t a b l i s h  a c o n s p i r a c y .  A c o n s p i r a c y  requires more 

than  mere p r e s e n c e  a t  t h e  scene of an o f f e n s e .  W e n o f f  V .  S t a k  I 

391 So.2d 289 (Fla .  3d DCA 1980) .  

I n  S t a t e  V .  Edwards , 536 So.2d 288, 293 (F la .  1st DCA 1 9 8 8 ) ,  

t h e  c o u r t  r u l e d  t h a t  a preponderance  of t h e  e v i d e n c e  m u s t  f a v o r  

a d m i s s i b i l i t y  b e f o r e  c o c o n s p i r a t o r  h e a r s a y  s t a t e m e n t s  are admiss i -  

b l e .  See I Romani v .  S t a t e  , 528 So.2d 1 5  (F la .  3d DCA 1 9 8 8 ) ,  

x e v ' d  on o t h e r  g r w ,  542 So.2d 984 (F la .  1 9 8 9 ) .  Because t h e  

s t a t e  f a i l e d  t o  show by a preponderance  of t h e  e v i d e n c e  t h a t  

A p p e l l a n t  c o n s p i r e d  t o  t r a f f i c  i n  c o c a i n e ,  t h e  h e a r s a y  s t a t e m e n t s  

of Miguel and Hernandez were n o t  a d m i s s i b l e  under  t h e  c o c o n s p i r a t o r  

e x c e p t i o n  t o  t h e  h e a r s a y  ru le .  The  t r i a l  c o u r t ' s  r u l i n g  p e r m i t t i n g  

a d m i s s i b i l i t y  i s  r e v e r s i b l e  e r r o r .  
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CONCLUSION 

I f  t h i s  c o u r t  f i n d s  lower c o u r t  error w i t h  r e g a r d  t o  t h e  

i s s u e s  p r e s e n t e d  i n  t h i s  b r i e f ,  A p p e l l a n t  r e s p e c t f u l l y  r e q u e s t s  

t h a t  t h i s  c o u r t  r e v e r s e  h i s  c o n v i c t i o n  and remand t h i s  case f o r  a 

new t r i a l .  
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