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PRELIMINARY S TATEMENT 

P e t i t i o n e r ,  ERNEST0 AMADO, was t h e  d e f e n d a n t  i n  t h e  t r i a l  

c o u r t  and t h e  a p p e l l a n t  i n  a p p e a l  t o  t h e  Second D i s t r i c t  C o u r t  o f  

Appeal. Respondent,  t h e  S t a t e  of F l o r i d a ,  was t h e  a p p e l l e e  i n  t h i s  

appea l .  T h e  appendix  t o  t h i s  b r i e f  c o n t a i n s  a copy of t h e  d e c i s i o n  

r ende red  J a n u a r y  1 9 ,  1990.  
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STATEME NT OF THE CASE 

I n  t h e  

an i n f o r m a t  

C i r c u i t  C o u r t  f o r  H i l l s b o r o u g h  County,  t h e  S t a t e  

on c h a r g i n g  P e t i t i o n e r ,  ERNEST0 AMADO, w i t h  t r a f f  

f i l e d  

c k i n g  

i n  c o c a i n e ,  c o u n t  one,  and d e l i v e r y  of c o c a i n e ,  c o u n t  two. 

[R373-374] Count one of t h e  i n f o r m a t i o n  cha rged :  

[ P e t i t i o n e r ]  d i d  knowingly s e l l ,  manufac ture ,  
d e l i v e r ,  o r  b r i n g  i n t o  t h i s  S ta te ,  o r  was/were 
knowingly i n  a c t u a l  o r  c o n s t r u c t i v e  p o s s e s s i o n  
of Cocaine ,  a c o n t r o l l e d  s u b s t a n c e  as  des -  
c r i b e d  i n  F.S. 893.03 ( 2 )  ( a ) 4 ,  o r  of any 
m i x t u r e  c o n t a i n i n g  c o c a i n e ,  i n  an amount of 
twenty-e ight  (28 )  grams o r  more, b u t  less t h a n  
two hundred (200)  grams. [R3731 

P e t i t i o n e r  appeared  f o r  a j u r y  t r i a l  on May 13 ,  1987. [ R l l  Over 

P e t i t i o n e r ' s  o b j e c t i o n s ,  t h e  t r i a l  c o u r t  d e c l i n e d  t o  i n s t r u c t  t h e  

j u r y  on any lesser inc luded  o f f e n s e s  of t r a f f i c k i n g ,  i n c l u d i n g  

simple p o s s e s s i o n .  [R255] The  j u r y  r e t u r n e d  v e r d i c t s  of g u i l t y  f o r  

b o t h  of t h e  charged  o f f e n s e s .  [R345,4281 

The t r i a l  c o u r t  a d j u d i c a t e d  P e t i t i o n e r  g u i l t y .  [439-4401 The  

c o u r t  s en tenced  P e t i t i o n e r  t o  t h i r t y  y e a r s  imprisonment f o r  c o u n t  

one and f i f t e e n  y e a r s  imprisonment f o r  c o u n t  two, t h e  s e n t e n c e s  t o  

run  c o n s e c u t i v e  w i t h  c r e d i t  f o r  time s e r v e d .  [R362,441-4431 

P e t i t i o n e r  f i l e d  a t i m e l y  n o t i c e  of appea l .  [R4461 I n  an o p i n i o n  

f i l e d  on J u n e  8,  1990, t h e  Second D i s t r i c t  Cour t  of Appeal r e v e r s e d  

P e t i t i o n e r ' s  s e n t e n c e .  However, t h e  c o u r t  h e l d  t h e  t r i a l  c o u r t  d i d  

n o t  . e r r  i n  f a i l i n g  t o  i n s t r u c t  t h e  j u r y  on simple p o s s e s s i o n  of 

c o c a i n e  . 
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STATEMENT OF THE FACTS 

On October  1 6 ,  1 9 8 5 ,  D e t e c t i v e  B l a i n e  Defrei tas  was informed 

t h a t  a s u s p e c t  Miguel was s e l l i n g  c o c a i n e  a t  1 2 1 3  E a s t  Columbus 

Avenue. [R16-171 T h i s  r e s i d e n c e  was similar t o  a rooming house.  

[ R l l O I  Harry Enos, a c o n f i d e n t i a l  i n fo rman t ,  p rov ided  t h i s  

i n fo rma t ion .  [R171 Enos d i d  n o t  ment ion P e t i t i o n e r .  [R85] 

Defreitas and Enos proceeded t o  t h e  above address i n  o r d e r  t o  make 

a c o n t r o l  p u r c h a s e  of c o c a i n e .  [R20] Enos e n t e r e d  t h e  r e s i d e n c e  

and r e t u r n e d  w i t h  a half-gram of c o c a i n e .  [R21-221 T h i s  pu rchase  

d i d  n o t  i n v o l v e  P e t i t i o n e r .  [R861 

Defreitas a t t e m p t e d  t o  arrange a p u r c h a s e  t h a t  evening  of two 

ounces  of c o c a i n e .  [R22] When Defreitas and Enos r e t u r n e d  t o  t h e  

r e s i d e n c e ,  a small g roup  of L a t i n  males said t h a t  Miguel was n o t  

a v a i l a b l e .  [R24] 

On October  1 7 ,  1 9 8 5  a t  abou t  6:OO porn., Defreitas and Enos 

a g a i n  went t o  t h e  r e s i d e n c e .  [R26] Hernandez and Delgado, two 

L a t i n  males, were a t  t h e  house.  [R27-281 About f i v e  minu tes  a f t e r  

Defreitas a r r i v e d ,  Miguel a r r i v e d .  [R271 An agreement  was made f o r  

t h e  pu rchase  of c o c a i n e .  [R27,31]  Miguel s a i d  t h a t  h e  would n o t  be 

p r e s e n t  f o r  t h e  t r a n s a c t i o n .  [R32] However, Miguel ,  p o i n t i n g  t o  

Hernandez, s a id  t h a t  someone would be p r e s e n t .  [R321 Miguel t o l d  

D e f r e i t a s  t o  r e t u r n  a t  a b o u t  8:30  p.m. [R331 

D e f r e i t a s  and Enos a r r i v e d  a t  t h e  r e s i d e n c e  a t  t h e  a r r a n g e d  

t i m e .  [R36] They came i n  c o n t a c t  w i t h  Hernandez and P e t i t i o n e r .  

[R37] No one e lse  was p r e s e n t .  [R37] E i t h e r  Hernandez o r  
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P e t i t i o n e r  s a i d  t h a t  t h e  c o c a i n e  w a s  b e i n g  packaged  a t  t h a t  t i m e .  

[R37] The word c o c a  was used .  [R37] D e f r e i t a s  t e s t i f i e d  t h a t  

Hernandez was d o i n g  most  o f  t h e  s p e a k i n g  and P e t i t i o n e r  was 

a g r e e i n g  w i t h  what  was s a i d .  [R38] Accord ing  t o  D e f r e i t a s ,  

P e t i t i o n e r  s p o k e  E n g l i s h .  [R38,401 However, P e t i t i o n e r  t e s t i f i e d  

t h a t  h e  knew l i t t l e  E n g l i s h .  [R2181 

0 

Defreitas t e s t i f i e d  t h a t  P e t i t i o n e r  t o l d  him t h a t  h e  would 

i n q u i r e  as  t o  what  Miguel  was d o i n g .  [R391 P e t i t i o n e r  went  a c r o s s  

t h e  s t reet  and r e t u r n e d  s h o r t l y  t h e r e a f t e r .  [R391 Accord ing  t o  

Defre i tas ,  P e t i t i o n e r  s a i d  t h a t  Miguel  was making t h e  package  and 

i t  would soon be r e a d y .  [R39-40] D e f r e i t a s ,  Enos,  and Hernandez 

e n t e r e d  t h e  r e s i d e n c e ;  P e t i t i o n e r  l e f t  t h e  r e s i d e n c e .  [R40] While  

t h e  t h r e e  w a i t e d  i n  t h e  k i t c h e n ,  P e t i t i o n e r  a r r i v e d  w i t h  a brown 

paper bag. [R41] D e f r e i t a s  d i d  n o t  know where  t h e  bag came from. 

@ [R1341 The bag was c l o s e d .  [R135] Defreitas t e s t i f i e d  t h a t  

P e t i t i o n e r  handed t h e  bag t o  Hernandez who handed i t  t o  Defreitas. 

[R411 

D e f r e i t a s  opened t h e  bag and o b s e r v e d  what  h e  t h o u g h t  were 

t h r e e  p a c k a g e s  o f  c o c a i n e .  [R41] Defreitas p u l l e d  t h e  p a c k a g e s  

o u t  o f  t h e  bag. [R42] P e t i t i o n e r  o b s e r v e d  t h e  c o c a i n e  b e i n g  p u l l e d  

o u t  o f  t h e  bag ,  D e f r e i t a s  t e s t i f i e d .  [R421 D e f r e i t a s  p l a c e d  t h e  

p a c k a g e s  on t h e  k i t c h e n  t a b l e .  [R421 Accord ing  t o  D e f r e i t a s ,  

P e t i t i o n e r  began  p a c i n g  a b o u t  as  i f  n e r v o u s .  [R43,441 D e f r e i t a s  

in formed Hernandez t h a t  Enos would o b t a i n  t h e  money f rom t h e  car. 

[R431 
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D e f r e i t a s  t e s t i f i e d  t h a t  P e t i t i o n e r  and Hernandez began  

s p e a k i n g  S p a n i s h .  [R44] S h o r t l y  t h e r e a f t e r ,  Hernandez t u r n e d  on 

t h e  f a u c e t  t o  t h e  s i n k .  [R44] A S ta t e  w i t n e s s  t e s t i f i e d  t h a t  t h e  

r u n n i n g  water c o u l d  have  been  a method o f  d i s p o s i n g  o f  t h e  c o c a i n e  

if law e n f o r c e m e n t  a r r i v e d .  [R1981 However, t h e  w i t n e s s  a d m i t t e d  

t h a t  t h e  water c o u l d  have  been  t u r n e d  on f o r  o t h e r  r e a s o n s .  [R202] 

Enos r e t u r n e d  w i t h  t h e  money. [R441 D e f r e i t a s  c o u n t e d  t h e  

money i n  f r o n t  o f  P e t i t i o n e r  and Hernandez.  [R51] Meanwhile,  law 

e n f o r c e m e n t  o f f i c e r s  were s i g n a l e d .  [R45] O f f i c e r s  a r r i v e d  and 

announced t h e i r  p r e s e n c e  i n  b o t h  S p a n i s h  and E n g l i s h ,  [R52] R.  L. 

A l v a r e z ,  one  of  t h e  o f f i c e r s ,  t e s t i f i e d  t h a t  P e t i t i o n e r  r a n  o u t  t h e  

f r o n t  d o o r  when t h e  o f f i c e r s  announced t h e i r  p r e s e n c e .  [R175,-  

176-1771 O f f i c e r  R o b e r t  Ho l l and  t e s t i f i e d  t h a t  h e  apprehended  

P e t i t i o n e r .  [R188] However, Ho l l and  s t a t e d  i n  a d e p o s i t i o n  t h a t  

h e  was n o t  s u r e  i f  P e t i t i o n e r  o r  Hernandez was t h e  one  c h a s e d .  

[R1911 M i c h a e l  George and W.J. H i l l ,  two o f f i c e r s  who e n t e r e d  t h e  

home w i t h  A l v a r e z ,  t e s t i f i e d  t h a t  t h e y  d i d  n o t  see P e t i t i o n e r  i n  

t h e  r e s i d e n c e .  [ R 2 1 0 , 2 1 2 , 2 1 3 , 2 1 5 ]  

P a t r i c i a  Pa t tee ,  a crime l a b  a n a l y s t ,  t e s t i f i e d  t h a t  t h e  

s u b s t a n c e  o b t a i n e d  f rom t h e  p a c k a g e s  was c o c a i n e  and weighed 5 8 . 1  

grams. [R169,170-172]  On t h e  o t h e r  hand,  D e f r e i t a s  t e s t i f i e d  t h a t  

t h e  s u b s t a n c e  weighed 56 grams. [R571 

P e t i t i o n e r  t e s t i f i e d  t h a t  h e  l i v e d  a t  t h e  r e s i d e n c e  on 

Columbus Avenue. [R2161 Miguel  was i n  c h a r g e  o f  t h e  house .  [R2161 

P e t i t i o n e r  d e n i e d  h a v i n g  p a r t i c i p a t e d  i n  any d r u g  t r a n s a c t i o n .  

[R220] When D e f r e i t a s  and Enos a r r i v e d  and began  s p e a k i n g ,  
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P e t i t i o n e r  t e s t i f i e d  t h a t  h e  c r o s s e d  t h e  s t reet  i n  o r d e r  t o  p i c k u p  

h i s  d i n n e r .  [R219] P e t i t i o n e r  r e t u r n e d  w i t h  a y e l l o w  p l a s t i c  box 

t h a t  c o n t a i n e d  h i s  food .  [R219] P e t i t i o n e r  s a i d  t h a t  h e  went  i n t o  

t h e  k i t c h e n  w i t h  t h e  food .  [R220] 

P e t i t i o n e r  t e s t i f i e d  t h a t  h e  t o l d  Hernandez i n  S p a n i s h  t h a t  h e  

s h o u l d  l o o k  f o r  work i n s t e a d  o f  s e l l i n g  d r u g s .  [R221] P e t i t i o n e r  

t h e n  l e f t  t h e  k i t c h e n .  [R221] According  t o  P e t i t i o n e r ,  Delgado was 

t h e  one  who b r o u g h t  t h e  c o c a i n e  i n t o  t h e  k i t c h e n .  [R222] E x p l a i n -  

i n g  why he  r a n  when he  knew t h e  p o l i c e  were coming, P e t i t i o n e r  

s t a t e d  t h a t  h e  was s c a r e d  b e c a u s e  t h e  po l ice  had m i s t r e a t e d  him 

d u r i n g  a n  u n r e l a t e d  s e a r c h .  [R222-223] 
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SUMMARY OF T HE ARGUME NT 

The o p i n i o n  of t h e  Second D i s t r i c t  C o u r t  of Appeal on t h e  

i s s u e  r e g a r d i n g  a j u r y  i n s t r u c t i o n  on simple p o s s e s s i o n  of c o c a i n e  

c o n f l i c t s  w i t h  d e c i s i o n s  of t h e  F o u r t h  and T h i r d  D i s t r i c t  C o u r t s  of 

Appeal. The Second D i s t r i c t  C o u r t  of Appeal h e l d  t h a t  a d e f e n d a n t  

who is c h a r g e d  w i t h  t r a f f i c k i n g  i n  c o c a i n e  is n o t  e n t i t l e d  t o  a 

j u r y  i n s t r u c t i o n  on simple p o s s e s s i o n  of c o c a i n e  where  t h e  e v i d e n c e  

d o e s  n o t  s u p p o r t  t h e  c h a r g e .  [App. a t  61 T h i s  h o l d i n g  c o n f l i c t s  

w i t h  E s s e x  V .  St- , 539 So.2d 559 ( F l a .  4 t h  DCA 19891,  and 

C a r v a l h o  v.  S t a t e ,  513 So.2d 1 3 2 1  (Fla .  3d DCA 1 9 8 7 ) ,  where  t h e  

c o u r t s  h e l d  t h e  f a i l u r e  t o  g i v e  s u c h  a n  i n s t r u c t i o n  was r e v e r s i b l e  

error even  though  t h e  e v i d e n c e  d i d  n o t  s u p p o r t  t h e  i n s t r u c t i o n .  

T h i s  c o u r t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  and a r e s o l v e  t h i s  c o n f l i c t .  
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ARGUMENT 

ISSUE 
DOES THE DECISION I N  W D O  V. S TATE 
Case N o .  87-01859 (Fla.  2d DCA J u n e  
8,  1990)  , CONFLICT WITH DECISIONS OF 
THE FOURTH AND THIRD DISTRICT COURTS 
OF APPEAL WHICH HOLD THAT A DEFEN- 
DANT CHARGED WITH TRAFFICKING I N  
COCAINE I S  ENTITLED TO A J U R Y  I N -  
STRUCTION ON SIMPLE POSSESSION OF 
COCAINE EVEN THOUGH THE EVIDENCE MAY 
NOT SUPPORT THE CHARGE? 

The s t a t e  f i l e d  a n  i n f o r m a t i o n  c h a r g i n g  P e t i t i o n e r  w i t h  

t r a f f i c k i n g  i n  c o c a i n e ,  c o u n t  o n e ,  and d e l i v e r y  of c o c a i n e ,  c o u n t  

two. [R373-3741 Over P e t i t i o n e r ' s  o b j e c t i o n s ,  t h e  t r i a l  c o u r t  

d e c l i n e d  t o  i n s t r u c t  t h e  j u r y  on any  lesser i n c l u d e d  o f f e n s e s  of 

t r a f f i c k i n g ,  i n c l u d i n g  simple p o s s e s s i o n .  [R255] On appeal of t h i s  

i s s u e ,  P e t i t i o n e r  a r g u e d  t h e  f a i l u r e  t o  i n s t r u c t  t h e  j u r y  on simple 

p o s s e s s i o n  of c o c a i n e  was r e v e r s i b l e  error.  [App. a t  51 The Second 

Dis t r ic t  C o u r t  of Appeal h e l d  t h a t  t h e  f a i l u r e  t o  i n s t r u c t  was n o t  

r e v e r s i b l e  error b e c a u s e  t h e  e v i d e n c e  d i d  n o t  s u p p o r t  t h e  c h a r g e .  

[App. a t  61 The c o u r t  n o t e d  c o n f l i c t  w i t h  E s s e x  V .  S t a t e  539 

So.2d 559 ( F l a .  4 t h  DCA 1 9 8 9 ) .  [App. a t  61 

The c o u r t  i n  Esseg h e l d  t h e  f a i l u r e  t o  i n s t r u c t  t h e  j u r y  on 

simple p o s s e s s i o n  of c o c a i n e  was r e v e r s i b l e  error e v e n  though  

c o u n s e l  s t i p u l a t e d  t h a t  t h e  amount of c o c a i n e  was more t h a n  twen ty -  

e i g h t  grams.  The c o u r t  s t a t e d  t h e  d o c t r i n e  of j u r y  p a r d o n  r e q u i r e d  

t h e  i n s t r u c t i o n .  The c o u r t  i n  C a r v a l h o  v.  S t a t e ,  513  So.2d 1 3 2 1  

(Fla .  3d DCA 1 9 8 7 ) ,  r e a c h e d  t h e  same r e s u l t  s a y i n g  t h e  f a i l u r e  t o  
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i n s t r u c t  t h e  j u r y  on s i m p l e  p o s s e s s i o n  of c o c a i n e  was p e r  se 

r e v e r s i b l e  e r r o r .  

The Second D i s t r i c t  C o u r t  of A p p e a l ' s  d e c i s i o n  i n  t h e  i n s t a n t  

case e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  d e c i s i o n s  of two 

o t h e r  d i s t r i c t  c o u r t s  of appea l .  T h i s  c o u r t  shou ld  r e s o l v e  t h i s  

c o n f l i c t  by e x e r c i s i n g  its d i s c r e t i o n a r y  j u r i s d i c t i o n  under  F l o r i d a  

Rule of A p p e l l a t e  P rocedure  9.030 (a)  ( 2 ) .  
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CONCLUSIO N 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  arguments  and a u t h o r i t i e s ,  

p e t i t i o n e r  had demons t r a t ed  t h a t  c o n f l i c t  d o e s  e x i s t  w i t h  t h e  

i n s t a n t  d e c i s i o n  and o t h e r  d i s t r i c t  c o u r t s  of a p p e a l  s o  as t o  

invoke d i s c r e t i o n a r y  rev iew of t h i s  Cour t .  
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