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STATEMENT OF THE CASE

The Respondent accepts the Statement of the Case contained in
the Complainant's Initial Brief, with the following exceptions:

1. The fifth sentence in discussing the Referee's Report (C-1)
and recommendation of a private reprimand, céntains the clause, "al-
though such a recommendation was not authorized by the Rules." Said
clause is not a proper part of the Statement of the Case but rather
a self serving conclusion of the Complainant's position.

2. On page two of Complainant's Statement of the Case, the Com-
plainant alleges that the Referee made no findings as to some rules
violations alleged by the Complainant. The report is very clear as
to which Rules the Referee deems the Respondent to have violated.
Therefore, the Referee found the Respondent not guilty of any other
rules violations.

3. The last sentence of the Complainant's Statement of the Case
is merely self serving hearsay and is not supported by any reference

to the record on appeal and should therefore be stricken.




STATEMENT OF THE FACTS

The Referee's findings of fact are presumed to be correct for
the purposes of this appeal. These findings are word for word, those
submitted to the Referee in their proposed Report. The Respondent is
at a disadvantage to explain the facts since.Respondent was not pro-
vided with a transcript of the hearing or a record of the appeal, as
set forth in Respondent's Motion to Dismiss filed simultaneously here-
with. However, without beingkable to provide citations from the tran-
script, to the record, the Respondent would provide the following
comments on the Statement of the Facts contained in the Complainant's
Initial Brief,

1. At the bottom of page four, the Complainant states that the
Kentucky foreclésure sale could not be finalized until Mr. Flanary paid
the $756.20 commissioner's fee. In fact, the letter from the Kentucky
attorney shows that unless this fee was paid immediately, the fore-
closure sale and deed would be set aside and the entire foreclosure
would be dismissed. |

2. At page six of the Complainant's Statement of Facts they dis-
cuss how because the loan was by deed and option to repurchase instead
of by mortgage, Mr. Flanary lost his right of redemption. They neglect
to point out that Mr. Flanary was offered the right to redeem the pro-

perty throughout the grievance process but declined to do so.



SUMMARY OF THE ARGUMENT

The Referee's recommendation of a private reprimand is appropriate
in this case. Rule 3-5.1(b) (1) defines the criteria for when a pri-
vate reprimand is the appropriate panalty. The Bar, in their argument,
did not even discuss this rule. It should be undisputed that in this
case, none of the exceptions contained in Rule 3-5.1(b) (1) apply and
therefore, the Referee's Report providing for admonishment should not
be overturned.

The findings contained in the Referee's Report are entirely com-
patable with the definition of minor misconduct contained in Rule
3-5.1(b) (1). In their argument of the section, the Complainant does
not even allege that this case does not fit within such criteria.

The Bar's argument appears to be taht if the Board of Governors
recoemmends probable cause, then the Referee may never recommend a
private reprimand. Under their theory, the Referee could recommend a
lesser punishment and fund the attorney not guilty of any wrongdoing.
Also, the Referee could find the attorney guilty of major misconduct
and award a severe penalty. However, for some unexplained reason, the
Bar's theory is that the Referee should be prevented from recommending

the penalty of admonishment which is in the middle.




ARGUMENT

POINT ONE
A PRIVATE REPRIMAND AND PAYMENT OF COSTS IS AN
APPROPRIATE DISCIPLINE GIVEN THE NATURE OF THE
MISCONDUCT.

The Complainant's argument is that a public reprimand is a more
appropriate discipline in the instant case, given the nature of the
misconduct. Rule 3-7.7(c) (5) provides that that Bar has the burden to
show that the Referee's Report is "erronious, unlawful, or unljustified."”
Therefére, the proper question is not whether one penalty is more ap-
propriate than another, but rather was the penalty provided by the
Referee unjustified or erronious.

Rule 3-5.1(b) (1) defines the criteria for when a private reprimand
is the appropriate penalty. The Bar, in their argument, did not even
discuss this rule. It should be undisputed that in this case, none of
the exceptions contained in Rule 3-5.1(b) (1) apply and therefore, the
Referee's Report providing for admonishment should not be overturned.

At Page eleven of Complainant's Initial Brief, the Bar states that
this was a "rush deal" to get Mr. Flanary to sign the paperwork as soon
as possible. The Bar does not go on to state that the undisputed tes-
timony of both Mr. Flanary and Respondent was that Mr. Flanary received
a letter from his attorney in Kentucky. The basis of the letter was
that Mr. Flanary would immediately lose the property in Kentucky unless
he paid certain costs associated with the foreclosure. (This letter is
part of the record on appeal although, as discussed, I am unable to
provide a proper citation for same.) Mr. Flanary could not afford to
pay those costs and therefore approached Respondent to borrow money.

If Respondent did not loan him the money, he would have definitely lost
the Kentucky property. This loan gave him a chance to keep it. The

transaction was structured in such a way that I was capable of doing it
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on such short notice. Also, given the small amount of money involved,
i.e. $2,500.00, Respondent did not want to have to foreclose on out-

of-state property in the event of a default of payment. The use of a
Deed with an option to repurchase is perfectly acceptable in Kentucky.

Respondent now realizes that he should have either refused Mr.
Flanary's loan request completely or required that he seek independent
counsel. That because of the small amount of the loan involved, Re-
spondent did fail to adhere to the requirement of Rule 4-1.8(a). How-
ever, even by Mr. Flanary's own testimony, Respondent never misled him
in any way. All of his allegations of improper advice as to the type
of transaction involved concerned conversations that he had with the
mortgage broker involved, Davis Hamilton. It is Respondent's recollec-
tion that Mr. Flanary testified that he never even discussed the loan
with Respondent. However, in no way was the transaction unfair to Mr.
Flanary. Rather, it allowed him to repurchase the Kentucky property
by merely repaying the amount borrowed together with interest thereon
at the rate of eighteen percent (18%) per annum.

All of the cases cited by the Bar are irrelevant to the instant
case., In each{case cited, the awarding of a private reprimand was im-
proper because the conditions of Rule 3-5.1(b) (1) were not met. There-
fore, all of these cases are clearly distinguishable from the case at
Bar. Also, none of these cases discuss the real issue of whether the
instant case meets the Rule 3-5.1(b) (1) test and‘that the Referee's

ruling shall remain undisturbed.




POINT IT
THE REFEREE'S RECOMMENDATION FOR DISCIPLINE OF A
PRIVATE REPRIMAND, IS APPROPRIATE IN LIGHT OF
RULE 3-5.1(b) OF THE RULES OF DISCIPLINE WHICH
PROVIDES THAT MINOR MISCONDUCT IS THE ONLY TYPE
OF MISCONDUCT FOR WHICH A PRIVATE REPRIMAND IS
APPROPRIATE; AND RULE 3-7.5(k) (1) (3) WHICH PROVIDES
THAT A REFEREE MAY RECOMMEND A PRIVATE REPRIMAND
IN CASES OF MINOR MISCONDUCT.

The Complainant's argument in this section appears to be based
on the personal beliefs of the author since there are no citations to
support statements which attempt to be presented as fact or law. Rule
3-7.5(k) (1) (3) provided that a Referee may only recommend admonishment
in cases based upon minor misconduct. The definition of minor miscon-
duct is contained in Rule 3-5.1(b) (1).

The findings contained in the Referee's Report are entirely com-
patable with the definition of minor misconduct contained in Rule
3-5.1(b) (1). In their argument of the section, the Complainant does
not even allege that this case does not fit within such criteria.

The Bar's argument appears to be that if the Board of Governors
recommends probable cause, then the Referee may never recommend a pri-
vate reprimand. Under their theory, the Referee could recommend a
lesser punishment and find the attorney not guilty of any wrongdoing.
Also, the Referee could find the attorney guilty of major misconduct
and award a severe penalty. However, for some unexplained reason, the
Bar's theory is that the Referee should, for some unknown reason, be
prevented from recommending the penalty of admonishment which is in
the middle.

The Bar's argument is even more illogical when it is considered

that the Referee's Report is only a recommendation to this Court. The

safeguard against Referee's adjudging private reprimands is that this

Court may review and decline to accept the report and the Bar may
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appeal if the case does not fit the requirements of Rule 3-5.1(b) (1),

as they have done in Argument One of their Initial Brief.




CONCLUSION

WHEREFORE, the Respondent respectfully requests this Honorable
Court to review the Report of the Referee, the findings of fact,
and recommended discipline and uphold the discipline set forth in
the Report of Referee, namely, private reprimand, and payment of

costs of the proceeding in the amount of $2,616.52.
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