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STATEHEFIT OF THE C A S E  

T H E  D E F E N D A N T  WAS C H A R G E D  B Y  I N F O R M A T I O N  W I T H  T H E  C R I M E S  O F  S E X U A L  

B A T T E R Y  ( 3  C O U N T S )  A N D  POSSESSION O F  A C O N T R O L L E D  S U B S T A N C E S  ( R .  7 ) .  

T H E  D E F E N D A N T  F I L E D  M O T I O N S  T O  S U P P R E S S  P H Y S I C A L  EVIDENCE ( E .  2 5 )  

A N D  S T A T E M E N T S  ( R .  26). 
T H E  D E F E N D A N T  I' lOVED T O  S T R I K E  O T H E R  C R I M E S  EVIDENCE (R. 28). 
T H E  D E F E N D A N T ,  A T  T R I A L ,  W A S  C O N V I C T E D  OF S E X U A L  B A T T E R Y  (1  C O U N T )  

AND P O S S E S S I O N  O F  A C O N T R O L L E D  S U B S T A N C E .  

T H E  D E F E N D A N T  WAS S E N T E N C E D  O U T S I D E  T H E  S E N T E N C I N G  G U I D E L I N E S  T O  

1 5  Y E A R S  I M P R I S O N M E N T  ON T H E  B A S I S  T H A T  H E  A B U S E D  t i I S  F A M I L I A L  A U T H O R I T Y  

A C J D  T R U S T  ( R .  6 4 ) .  

THIS A P P E A L  FOLLOWS.  

STATEMENT OF TI1E F A C T S  

A T  T H E  TRIAL T H E  FOLLOWING F A C T S  W E R E  ELICITED: 

B-B-THE D E F E I I D A N T ' S  D A U G H T E R  ( T .  337 )  WAS 19, A L M O S T  

20, A T  T H E  T I I l E  O F  T H E  O F F E N S E  ( T .  3 3 6 - 3 3 7 ) .  

SHE LIVED WITH H E R  MOTHER ( T .  336) A N D  H A R D L Y  E V E R  S A W  T H E  D E F E N D A N T  

A F T E R  T H E  D E F E N D A f J T  S E P E R A T E D  F R O M  H E R  PIOTHER ( T .  3 3 9 ) .  

O I J  T H E  D A T E  O F  T H E  I N C I D E N T ,  S H E  WENT, W I T H  H E R  B O Y F R I E N D  A N D  SON, 

TO T H E  D E F E N D A N T ' S  A P A R T M E N T  T O  V I S I T  T H E  D E F E N D A N T  ( T .  3 4 7 ) .  D U R I N G  T H E  

V I S I T ,  I-;::'{ L O O K E D  A T  F A M I L Y  P I C T U R E  A L B U I l S  ( T .  3521, R A N  A N  E R R A N D  W I T H  

T H E  D E F E N D A N T  ( T .  3541, WENT S W I F l M I I I G  ( T .  3 5 8 ) )  A N D  WAS G I V E N  C L O T H E S  B Y  

C L E S T E ,  T H E  D E F E N D A N T ' S  G I R L F R I E N T  ( T .  3 6 1 ) .  

D U R I N G  T H E  E V E N I N G J  T H E  D E F E N D A N T  U S E D  C O C A I N E  (1. 3 4 9 ) .  

LATER, I N  T H E  E V E N I N G ,  T H E  D E F E N D A N T  I N V I T E D  H E R  A N D  H E R  B O Y F R I E N D  T O  

S T A Y  THE NIGHT, B U T  H E R  BOYFRIEND R E F U S E D .  B-ACCEPTED T H E  D E F E N D -  
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\ I H I L E  B-WAS I N  T H E  BATHROOM P U T T I N G  ON HER N I G H T G O W N J  SHE 

T E S T I F I E D  T H A T  T H E  D E F E N D A N T  E N T E R E D  AND T R I E D  T O  L I F E  I T ,  W H I C H  SHE 

RESISTED ( T .  371) .  

THE D E F E N D A N T  THEN T O O K  B-INTO T H E  B E D R O O M  W H E R E  H E  HIT H E R  

O N  THE B U T T O C K S  WITH A C L O T H E S  H A N G E R  (T. 3811, T H E N  COMMITTED S E X  A C T S  

O N  HER (T. 389-3951. 

SHE C O N S I D E R E D  R U N N I N G  AWAY, B U T  C O U L D N ' T  B E C A U S E  HER SON WAS THERE 

AND SHE DIDN'T WANT T O  L E A V E  HIM ( T .  3 8 3 ) .  

LATER, T H E  D E F E N D A N T  TOOK B-BACK TO HER M O T I i E R ' S  HOUSE (T. 
399) .  HER BOYFRIEND A N D  SISTER T O O K  H E R  T O  T H E  R A P E  T R E A T M E N T  C E N T E R  

( T .  401) WHERE S H E  WAS E X A t ' l I N E D  (T. 403) AND T O L D  B O T H  T H E  DOCTOR (T. 
404)  A N D  DETECTIVE T A B E R  (T. 405)  W H A T  H A D  H A P P E N E D .  

C E L E S T E  HOLMES L I V E D  W I T H  T H E  D E F E N D A N T  A T  T H E  T I M E  O F  T H E  I N C I D E N T  

( T O  452) .  T H A T  E V E N I N G ,  SHE SAW B-EXIT T H E  BATHROOM, T H E  D E F E N D  

A N T  B E H I N D  HER ( T .  4 6 1 ) .  C E L E S T E  WENT I I J T O  T H E  L I V I N G  ROOM, W H I L E  T H E Y  

WENT TO THE B E D R O O M  (T. 463) .  S H E  L A T E R  W E N T  T O  T H E  B E D R O O M  A N D  S A W  

-ON T H E  BED, N A K E D  AND C R Y I N G  ( T .  4 6 7 ) .  T H E  D E F E N D A N T  A S K E D  HER 

IF SHE W A N T E D  T O  S U C H  B-s NIPPLES WHICH S H E  R E F U S E D  ( T .  468). 
SHE T H E N  L E F T .  WHEN T H E  P O L I C E  CAME TO A R R E S T  T H E  D E F E N D A N T ,  T H E  D E F E N D -  

ANT A S K E D  C E L E S T E  TO "STICK B Y  HIM" ( T .  477). 
T-B- 24 A T  T I M E  O F  TRIAL ( T .  5361, T O O K  B-TO T H E  

RAPE T R E A T M E N T  C E N T E R .  Y E A R S  BEFORE CItiEN T t I E  D E F E N a A N T  L I V E D  A T  H O M E  W I T H  

THE FAr ' l ILYJ  T H E  D E F E N D A N T  H A D  P E R F O R f l E D  S E X  A C T S  U I T H  HER ( T .  543, 545, 

547, 549 ) .  

L,fw-HAD B E E N  M A R R I E D  TO T t l E  D E F E N D A N T  (1. 5 6 0 ) .  SHE SAW 

MARKS ON - S  B U T T O C K S  A T  T H E  R A P E  T R E A T M E N T  C E N T E R  (T. 563) .  H E R  

DAUGHTER, T- HAD, Y E A R S  B E F O R E  RUN AWAY A F T E R  SHE S A I D  T H A T  T H E  

DEFENDANT A T T E M P T E D  T O  H A V E  S E X  WITH H E R  ( T .  5 6 8 ) .  

DETECTIVE T H O M A S  T A B E R  O B T A I N E D  S P E C I P I E N  SAIalPLES T A K E N  F R O f ~ l  3 
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A T  T H E  R A P E  T R E A T I I E ~ ~ T  C E N T E R  ( T .  5 8 2 ) )  I r l T E R V I E W E D  ( T .  583) )  

SAW H A R K S  Oi4 HER B U T T O C K S  ( T .  592) A i l E  O B T A I N E D  A FORI ' IAL S T A T E M E N T  FROF1 

3-(T. 5 3 7 ) .  

HE T H E N  O B T A I l J E D  A S E A R C i l  b!ARRANT F O R  T H E  D E F E r J D A i J T ' S  A P A R T M E N T  (1. 
593)  \ / t l I C H  H E  S E R V E D  ( T .  596) S E I Z I N G  S E V E R A L  I T E r l S  ( T .  605) I N C L U D I f i G  

WHITE POCIDER ( T .  5 0 7 ) .  

I fE  O B T A I N E D  A F O R H A L  STATEk lE IJT  FRO?! C E L E S T E  I I O L H E S  (i. 6 1 8 ) .  / fE  

A D V I S E D  T H E  O E F E t J D A N T  O F  H I S  " r \ I G H T S ' '  ( T .  621, 622) AND V A S  P R E S E N T  DURIi iG 

9 E T E C T I V E  S I M M O N S  I N T E R V I E W  OF T H E  DEFEMDAi4T  ( T .  624). 
LEONARDO B L A C K A R  E X A M 1  N E 3  3-AT T H E  R A P E  T R E A T H E N T  C E N T E R  

( T .  6 3 0 ) .  I IE  I N T E R V I E W E D  HER ( T .  633) AND SAW M A R K S  O N  HER B U T T O C K S  

( T .  635) .  

C R I M E  L A B  T E C H M I C I A N  CJALTER B A D I E  FOUND T H E  P R E S E N C E  OF C O C A I h E  O N  

I T E N S  T A K E N  FRO11 T H E  D E F E N D A H T ' S  A P A R T M E N T  ( T .  671). 
SEROLOGY C R I N E  L A B  T E C H i l I C I A N  T E R E S A  1.1ERIT T E S T I F I E D  T H A T  N O  S P E R l l  

CJAS FOUi4D O N  T H E  S \ l A B S / S P E C I P l i N S  T A K E r i  FROM E-(T. 6 9 8 ) .  

O E T E C T I V E  DAVID S IMI . lO t iS  T E S T I F I E D  T H A T  HE I I d T E R V I E 1 I E D  T H E  D E F E N D A N T  

( T .  7 1 4 )  A N D  T H A T  T H E  D E F E N D A N T  W A S  ADVISED OF HIS " R I G H T S "  ( T .  718)  A N D  

S I G N E D  A W R I T T E N  FORM S T A T I N G  S O  ( T .  722). 
T H E  D E F E N D A N T  T H E N  GAVE A S T A T E f l E N T  A D H I T T I N G  T H E  A C T S  ( T .  7 2 6 ) .  

THIS A P P E A L  FOLLOCIS. 
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S U M i l A R Y  OF T l i E  A3Gill.1EidT 

T t i E  T R I A L  C O U R T  E R R E D  I N  S E N T E r J C I i ’ J G  T H E  D E F E N D A P I T  O U T S I D E  ( A B O V E )  

T H E  S E N T E N C I N G  G U I D E L I I J E S  S O L E L Y  O N  T H E  B A S I S  i)F A V I O L A T I O N  O F  F A l l I L I A L  

T i l U S T .  T H E  V I C T I I . 1  W A S  T H E  D E F E N D A N T ’ S  E M A N C I P A T E D  19 Y E A R - O L D  D A U G H T E R  

i l H O  D I D  P4OT L I V E  W I T H  T H E  D E F E N D A N T .  T H E  C R I P I E  WAS [.JOT M A D E  P O S S I B L E  

D U E  T O  A B R E A C H  O F  T R U S T J  B U T  B E C A U S E  O F  T H E  V I C T I f l ’ S  F E A R  OF P H Y S I C A L  

V I O L E i ’ i C E .  



I 

T H E  TRIAL COURT E R F ~ E D  IN D E P A R T I N G  
F R O M  T H E  S E N T E N C I I \ I G  G U I D E L I N E S  OrJ  T H E  
S O L E  B A S I S  OF A B U S E  OF F A H I L I A L  A U T H O R I T Y  
A r m  T R U S T  \ / H E N  T H E  V I C T I M  \ / A S  19, D I D  
i i O T  LIVE \ / I T H  T H E  n E F E i l D A N T  AND \ / A S  I I O T  
I r j  t i  I S  C U S T O D Y  

C H A R G E D  WITH T H R E E  C O U N T S  O F  S E X U A L  R A T T E R Y ,  T H E  D E F E N D A N T  U A S  C O N -  

V I C T E D  OF O N L Y  1 ( I N  A D D I T I O N  TO POSSESSIO;4  OF C O C A I N E ) .  T H E  D E F E N D A N T ' S  

G U I D E L I N E S  WAS 4 1/2 TO 5 1/2 YEARS ( T .  8 7 4 ) .  

T H E  D E F E N D A N T  WAS SEIJTENCED TO I S Y E A R S  AND 5 Y E A R S  C O N S E C U T I V E L Y ,  

T O T A L L I N G  Z G  Y E A R S  ( T .  385) .  T H E  DEFEPIDAT iT 'S  S E N T E N C E  WAS, THEREFORE,  

Q U A D R U P L E D .  

T H E  S O L E  R E A S O N  G I V E N  FOR G U I D E L I I J E S  D E V I A T I O N  ( 9 .  64) WAS T H A T  T H E  

D E F E I i D A N T  A B U S E D  H I S  F A M I L I A L  A U T H O R I T Y  A I ID  T R U S T  W I T H  H I S  D A U G H T E R .  

THE S E N T E N C  I NG TRAWSCR I P T  I I) I C A T E S  T H E  TR I A L  COURT WANTED T O  SENTENC 

T H E  D E F E i i D A i J T  i i A R S H L Y  ( T .  8 7 7 )  EVEIJ THOUGH HE S T A T E D  HE D I D  NOT SEE ANY 

L E G A L  GROUNDS ( T .  8781, D I D  FJOT F E E L  HE \ /AS  " C O N F I N E D "  TO T H E  E V I D E N C E  

t i E  H E A R D  A T  T R I A L  ( T .  881)  AND E V I D E N T L Y  B A S E D  P A R T  OF H I S  D E V I A T I O N  R E A -  

SONING U P O N  T H E  D E F E N D A N T ' S  " P A T T E R N "  O F  O F F E N S E  ( T .  8 8 3 ) .  

T H E  D E F E N D A N T  WAS CHARGED W I T H  AND C O N V I C T E D  OF S E X U A L  B A T T E R Y  BY 

MEANS OF P H Y S I C A L  FORCE PIOT L I K E L Y  TO C A U S E  S E R I O U S  I N J U R Y  ( R .  7 ) .  

B-WAS 19  A T  T H E  TINE. S H E  DID N O T  LIVE WITH THE D E F E N D A N T .  

SHE H A D  NOT S E E N  T t i E  D E F E N D A N T  FOR SOHE T I M E .  SHE W A S  NOT I N  T H E  D E F E N D -  

A N T ' S  C U S T O D Y .  SHE D I D  NOT S U B M I T  TO T t i E  DEFENDAFjT  B E C A U S E  H E  WAS HER 

F A T H E R ,  B U T  B E C A U S E  SHE D I D N ' T  WANT TO GET H I T  ANYPlORE ( V I O L E N C E )  AND 

WANTED T O  RUN B U T  C O U L D  PIOT L E A V E  HER S O N  ( T .  3 8 3 ) .  U N T I L  SHE WAS H I T ,  

SHE R E F U S E D  TO S U B M I T  ( T .  373) .  

I N  C O N T R A S T  T O  T H E  C A S E S  CITED IN T H E  C O U R T ' S  O R D E R ,  13-WAS 

NOT A N I N O R  ( 1 9 ) ,  WAS NOT RETARDED,  WAS E M A N C I P A T E D  U I T H  A C H I L D  OF HER 

O W N J  U I D  NOT L I V E  \ / I T H  T H E  DEFE iJDA iJT  Ai4D WAS NOT I N  H I S  C U S T O D Y .  SHE D I D  
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N O T  S U B H I T  D U E  T O  f l E N T A L  I N C A P A C I T Y  OR T E r d D E R  A G E  OR B E C A U S E  S H E  D E P E N D E D  

O b i  T H E  D E F E N D A N T .  S H E  S U B l l I T T E D  B E C A U S E  S H E  H A D  R E F U S E D  H I S  A D V A i d C E S  A N D  

H E  H I T  H E R .  T H E  D E F E N D A N T ‘ S  “ F A f l I L I A L  A U T H O R I T Y “  D I D  N O T  C A U S E  H E R  TO 

S U B N I T .  V I O L E f l C E  A I i D  T H E  T H R E A T  O F  F U T U R E  V I O L E N C E  D I D .  

T H E  D E F E N D A P J T  S U B H I T S  T H A T  H I S  S E I I T E N C E  W A S  A G G R A V A T E D / G U  I D E L  I N E S  

E X C E E D E D  S O L E L Y  B E C A U S E  T H E  V I C T I M  WAS A R E L A T I V E .  HE S U B N I T S  T H A T  T H A T  

I S  N O T  A C L E A R  A N D  C O I . J V I r l C I N G  R E A S 0 i . J  F O R  G U I D E L I N E S  D E P A R T U F I E .  I F  I T  

W E Z E J  A N Y  W O R T H L E S S  C H E C K  B E T W E E I I  C O U S I N S  W O U L D  B E  A S A S I S  F O R  D E P A R T U R E  

A N D  A J A I L  S E N T E N C E .  A C H I L D  ( O F  1 8 - 5 0 >  S T E A L I N G  F R O M  H I S  P A R E N T  C O U L D  

B E  S E r i T E N C E D  T O  T H E  S T A T U T O R Y  f : lAXII . . lUM. H O \ /  M A N Y  T E E i I I A G E  C H 1 L D R E I . J  WHO 

S T E A L  F R O N  T H E I R  P A R E N T S  ( T O  S U P P O R T  A D R U G  H A B I T  OR O T H E R W I S E )  W O U L D  F A C E  

T H E  P R O S P E C T  O F  P R I S O N  F O R  T H E I R  F I R S T  C O F I V I C T I O N ,  L I K E  T H I S  D E F E f J D A N T  

( H E  H A D  N E V E R  P R E V I O U S L Y  B E E N  A D J U D I C A T E D  F O R  A C R I M E ) .  

I N  I T S  O P I N I O N ,  T H E  DISTRICT C O U R T  S T A T E D ,  I N  P E R T I f J E N T  P A R T :  

IFJ O U R  V I E W  T H E  S A l l E  R U L E  ( A S  T O  F A l l I L I A L  A U T H O R I T Y )  A P P L I E S  I i O T  
W I T H S T A N D I i l G  T H A T  T H E  R A P E  V I C T I M  I S  T H E  D E F E N D A N T ’ S  E M A N C I P A T E D  T E E N -  
A G E D  D A U G H T E R .  I T  \ / A S  F A R I L I A L  R E L A T I O N S H I P  W H I C H  B R O U G H T  T H E  G I R L ,  
A L O I I G  W I T H  H E R  I i J F A l l T  C H I L D ,  B A C K  TO H E R  F A T H E R ’ S  H O M E  F O R  A V I S I T  
W H E R E  S H E  WAS F O R C E D  T O  S U B M I T  T O  H E R  F A T H E R ’ S  A D V A N C E S  U N D E R  T H E  
T H R E A T  O F  V I O L E I J C E  (A. 1-21 

T i i E  S O L E  AUTHORITY CITED 1r.i T H E  DISTRICT C O U R T  OPINION W A S  G O P A U L  v .  

S T A T E ,  53G S O . 2 D  2 9 5  ( F L A .  3 D  D C A  1 9 8 8 ) ~  A C A S E  114 I I H I C t i  A 1 9  Y E A R - O L D  

A S S A U L T E D  A N I N E T E E N - M O N T H - O L D  B A B Y  C O U S I N  W H I L E  B A B Y S I T T I N G .  

T t m  C O U R T  114 DAVIS v .  S T A T E ,  5 1 7  s 0 . 2 ~  G70 ( F L A .  19871,  F O U N D  GUIDE- 

L I N E S  D E V I A T I O N  F O R  A B U S E  O F  A t . 1 I L I A L  T R U S T  I I I P R O P E R  I N  A C A S E  W H E R E  A 

W I F E  K I L L E D  H E R  H U S B A N D  W H I L E  H E  WAS S L E E P I N G  I N  T H E  N A R T I A L  BED F I N D I N G  TtAT 

I F 4  T H E  I N S T A N T  C A S E ,  IJO P A R T I C U L A Z  T R U S T  B E S T O W E D  ON D A V I S  B Y  T H E  
V I C T I M  F O R M E D  T H E  D O U N D A T I O N  O F  T H E  C R I H E ;  T H E  C R I M E  WAS PJOT D I R E C T L Y  
R E L A T E D  T O  A S P E C I F I C  T R U S T  A S  I N  T H E  A B O V E  C A S E S  ( P .  674). 

O V E R  A V I C T I I . 1  WHO WAS A Y O U N G  C H I L D  ( P .  674). 
DAVIS, I f 4  C O N T R A S T  D I D  N O T  T A K E  A D V A N T A G E  O F  A P O S 1 T I O I . I  O F  A U T H O i i I T Y  

LIKEWISE, I N  H A L L  V .  S T A T E ,  5 1 7  S O . Z D  6 9 2  ( F L A .  1 9 8 8 ) ~  T H I S  C O U R T  

F O U N D  G U I D E L I N E S  D E V I A T I O F J  F O R  B R E A C H  OF F A N I L I A L  T R U S T  I M P R O P E R  I N  A 

C A S E  W H E R E  P A R E P I T S  C O P l M I T T E D  C H I L D  A B U S E  O N  T H E  I R TWO Y O U N G  C H  I L D R E P i .  
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/ I i: 
A L S O ,  O D O M  V .  S T A T E J  15  FL\ I  01347 ( F L A .  5 T H  DCA 1 9 9 O ) J  T H E  C O U R T  F O U N D  

G U I D E L I N E S  D E V I A T I O N  F O R  B R E A C H  O F  F A M I L I A L  T R U S T  I P l P R O P E R  IN  A C A S E  

W H E R E  T H E  D E F E N D A N T  W A S  T H E  V I C T I M ' S  S T E P D A U G H T E R  ArdD V I C T I E l  L I V E D  W I T H  

T H E  D E F E N D A N T .  

S I i ' 4 C E  T H E  f i I S T R I C T  C O U R T ' S  D E C I S I O N ,  T H I S  C O U R T  H A S  R U L E D  I N  \ / I L S O N  

v .   STATE^ 1 5  FLU S 4 2 9  ( F L A .  1990) T H A T  A N  A B U S E  O F  A POSITION O F  FAMILIAL 

A U T H O R I T Y  I S  N O T  A C L E A R  A N D  C O N V I N C I N G  R E A S O N  T O  D E P A R T  F R O M  T H E  S E N -  

TENCING GUIDELINES. THIS C O U R T ' S  HOLDING or4 T H E  PRECISE QUESTION I N -  

V O L V E D  ;:.:: H A V E  B E E N  F O L L W E D  (IN PETITIONER'S F A V O R )  IN T H E  DISTRICT 

C O U R T  O P I N I O N S  O F  P E R K I N S O r i  V .  S T A T E J  1 6  FLCI D 2 9 5  ( F L A .  1 S T  D C A  1 9 9 1 ) ;  

LONETT V .   STATE^ 1 5  FL\d D2790 ( F L A .  2 D  D C A  1 9 9 0 ) ;  F L E T C H E R  V .  S T A T E ,  1 6  

FLlJ 093 ( F L A .  2 D  DCA 1 9 9 1 ) ;  S A N D E R S  V.   STATE^ 1 5  FLV 02709  (FLA.  3 D  DCA 
1 9 9 0 ) ;  H A R R I S  V .  S T A T E ,  1 5  FLCl TI2111 ( F L A .  5 T H  D C A  1990). 

T H E  P O S I T I O N  A D V A N C E D  B Y  P E T I T I O N E R  A N D  A P P R O V E D  B Y  T H I S  C O U R T  I N  

I / I L S O I J  V .  S T A T E ,  S U P R A ,  I S  N O W  T H E  L A W  ( A S  SEEl'4 B Y  T H E  A B O V E  C I T A T I O N S )  

I N  T H E  S T A T E  OF F L O R I U A .  

THIS C A U S E  P I U S T  B E  R E M A N D E D  W I T H  D I R E C T I O N S  T O  R E S E N T E N C E  T H E  

P E T  I T I 0 N E  R/D E FE PIDA N T  1J I T H  I N T H E  S E N T E  N C  I I".I G G U  I D E  L I N E S . 
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