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STATEMENT OF THE CASE AND FACTS

The Statement of the Case and Facts as set forth in Petitioner’s Brief on
Jurisdiction is an accurate and complete statement of the matters stipulated to
in this proceeding and also as to the Conclusion reached by the Second District
Court of Appeals. The Respondent acknowledges and agrees to the facts as set

forth in Petitioner’s Brief on Jurisdiction.




SUMMARY OF ARGUMENT

The issue involved in the case at bar, has been decided by three separate
District Courts of Appeal in the State of Florida,all of whom have reached the
same conclusion. There is no need for the Supreme Court of Florida to invoke
discretionary jurisdiction to decide an issue in which all District Courts of

Appeal, considering the matter to date have agreed upon.




ARGUMENT

The Petitioner seeks to invoke discretionary jurisdiction of the Florida
Supreme Court under the reasoning that the Second District Court of Appeal
opinion has expressly construed a provision of the State Constitution and that
while the result of the decision is in conformity with other District Court of
Appeal Opinions the reasoning applied in obtaining such results was not identical
in each District. The question to be construed was whether a decedent had the
power to devise homestead property when survived by a surviving spouse who had
waived her homestead rights and where such decedent was also survived by an adult

child. The Petiticner is correct in that the Court’s in City National Bank vs.

Tescher, 557 So. 2d 615 (3d DCA Fla. 1990), and Wadsworth vs. First Union

National Bank, No. 89-272, (5th DCA Fla. 2/2/90) [15 FLW D1989 (substituted on

en banc rehearing for Wadsworth vs. First Unjon National Bank, 15 FLW D511.1),

applied different legal theories to reach the same conclusion.

However, the specific legal theories applied by the various District Courts
does not change the fact that the ultimate conclusion reached was identical in
each instance. Respondent would argue that each of the three Courts of Appeals
involved were all, in fact, correct and that each of the legal theories relied
upon were non-exclusive valid reasons for reaching the correct conclusion.

Respondent would further argue that Florida law concerning the 1issue
involved in the instant case is settled and that the Florida Supreme Court should
not invoke discretionary jurisdiction simply to resolve which underlying legal

theory leads to a conclusion which is undisputed.
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CONCLUSION

Three District Courts of Appeal in the State of Florida have addressed the
issue involved in the 1instant case and all of such courts agree as to the
ultimate conclusion. Any variance as to the specific legal theory applied in
reaching the conclusions involved is not sufficient to warrant the Supreme Court
exercising discretionary Jjurisdiction in order to "resolve" District Court of

Appeal decisions which are not in conflict.
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