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PRELIMINARY STATEMENT
Appellant was the defendant and Appellee was the prosecution
in the Criminal Division of the Circuit Court of the Nineteenth
Judicial Circuit, in and for Martin County, Florida. In the brief,
the parties will be referred to as they appear before this
Honorable Court.
The following symbols will be used:
"R" Record on Appeal
"2SR" Supplemental Record
(Pursuant to this Court’s Order of December 18,

1992 -- received February, 1992).

STATEMENT OF THE CASFE

Appellant, Stanley Ray Rogers, was charged with one count of
first degree murder, two counts of kidnapping, and one count of
attempted sexual battery (R2994-2998). Jury selection began on May
21, 1990. At the close of the state’'s case, and at the close of
all the evidence, Appellant moved for judgment of acquittal
(R1519,1910-1911,2086-2097). Appellant’s motions were denied
(R1520,2097). The jury found Appellant guilty of all offenses as
charged (R2536-2537). Appellant was adjudicated guilty of all
offenses (R4347). The jury recommended the death penalty (R2880).
The trial court sentenced Appellant to death for the murder charge
(R4349). The trial court departed from the recommended guideline
sentence and sentenced Appellant to life in prison for the two
kidnapping counts and to thirty years in prison for the attempted

sexual battery (R4350-4356). A timely notice of appeal was filed
(R4229-4330).




STATEMENT OF THE FACTS

The relevant facts are as follows. Stacey Bevis testified
that on April 3, 1989, she was driving on State Road 707 in Jensen
Beach with her husband when a car swerved into her lane (R977-978).
The other vehicle was moving extremely slow (R986). Mrs. Bevis
could see that two people were struggling in the middle of the car
(R979). Mrs. Bevis drove a little bit further, but decided to go
back because of the fighting she had seen (R979). She pulled up
thirty feet from the car with her headlights facing the car (R979).
Appellant walked away from the car to the other side of the road
(R980-981). His shirt was ripped (R988). Appellant put his hand
toward his back pocket (R980-981). Mr. Bevis walked to the other
car and yelled into it (R981). He then returned to the car and
the Bevises went to the "Li’l Saints Store" and called 911 (R982).
Later, the Bevises were taken to Orange Avenue by the police where
they identified Appellant (R984).

Walter Bevis, Jr., testified that on April 3, 1989, he and his
wife were travelling westbound on State Road 707 when they came
around a bend at Beacon 21 and a vehicle was in their lane moving
at two miles per hour (R994). The interior light of the car was
on, but it appeared that something flew up and knocked it out
(R1000). Mrs. Bevis honked the horn and the vehicle swerved and
slammed on its brakes (RY995). As the car swerved, Mr. Bevis heard
a "pop" sound (R995). It appeared that somebody had been fighting
in the car so the Bevises turned their car around and came back
(R995). Appellant exited the front passenger’s side door with his

hand in his right back pocket (R995). Appellant walked directly




in front of the Bevises’ car (R995). Appellant’s shirt was ripped
and he looked "very disheveled" and "messed up" (R1002). At that
time Mr. Bevis thought Appellant might be a victim (R1001-1002).
Appellant passed by and Mr. Bevis proceeded to holler into the
other car but got no response (R995). The Bevises left to call
the sheriff’s department (R995). Mr. Bevis later returned to the
car where a person was working on someone inside the car and asked
for help (R997). About an hour later Mr. Bevis was asked to go to
the area of Orange Avenue where he identified Appellant as the
person he had seen walk away from the vehicle (R998).

Rene Daniel testified that at approximately 6:00 p.m. she
arrived at "Mr, Laffs" to meet with friends and co-workers for a
going away party (R1146-1147). After all Daniel’s friends left,
Daniel stayed with Mark Hastings and danced (R1201). Daniel stayed
at Mr. Laff’s until approximately 12:30 a.m. at which time she and
Mark Hastings walked to her car (R1153). They leaned against her
car and talked (R11l54).

Daniel testified that as she and Hastings were talking, she
noticed Appellant by a truck (R1207). Appellant could have been
talking to the person in the truck (R1207). The truck left the
parking lot (R1207). Appellant went over to a vehicle with its
hood open and after a while approached them (R1154,1208).
Appellant indicated that he had trouble with a wire in his car and
asked them if they had a flashlight (R1156,1205). Appellant also
said something about his friend not having a flashlight and not
giving him a ride home (R1156). Daniel indicated that she didn’t

have a flashlight and Hastings suggested that Appellant check with




the bouncers (R1156). Appellant returned to his car which had its
hood up (R1156,1158).

Daniel testified that Appellant later returned to her car and
asked for a ride (R1159). Daniel suggested that they could pull
her car around to use her headlights (R1161). Appellant indicated
that he didn’t have the necessary tool and asked for a ride
(R1161). Appellant said that he lived a half mile away (R1161).
Daniel and Hastings agreed to give Appellant a ride (R1161).
Hastings decided to drive and Daniel sat in the front passenger’s
seat (R1161). Appellant got in the back seat (R1161). When they
were ready to pull out of the lot Daniel mentioned that there was
a back way and Appellant also said to go out the back way (R1163).
The car turned onto State Road 707 (R1163).

Daniel testified that at some point while they were travelling
on State Road 707, she looked back and saw Appellant pointing a gun
at the back of Hastings’ head (R1167). Daniel did not remember
when the gun came out (R1214). Hastings started asking questions
(R1168). Appellant answered that Hastings was in no position to
be asking questions (R1168). Daniel kept taking her seatbelt off
and putting it back on (R1168). Appellant told Daniel to take her
clothes off (R1168). Daniel testified that Appellant never
threatened her nor did she ever see the gun pointed at her (R1211-
1212), Daniel just sat there (R1168). Appellant then told
Hastings, "Make her take off her clothes" (R1168). Hastings said
that he couldn’t (R1168). Appellant squeezed Daniel’s left breast
(R1169). Daniel said, "Please don’t do that" (R1169). At this

point Hastings slowed the car down and indicated that he wasn’t




from the area and turned the car around (R1169). Appellant told
Hastings to take a right turn (R1169).

Daniel testified that instead of taking the turn, Hastings
eased on by (R1169). Appellant twice told Hastings to take the
right or he would pull the trigger (R1169). Hastings responded
that he didn’t want to do that because they would have a wreck
(R1169). Daniel looked back and saw that Hastings had Appellant
pinned against the seat (R1170). Hastings had turned to pin
Appellant (R1220). Hastings told Daniel twice to get out of the
car and run (R1170). Daniel jumped out of the car and ran (R1170).
As she ran she heard a horn and then a shot (R1170). She then ran
for help (R1170). Daniel called 911 and spoke with a dispatcher
(R1172), Later, Daniel identified Appellant at a tree where he
was handcuffed (R1174).

Daniel testified that she had taken acting lessons (R1192).
Daniel learned from the prosecutor that Appellant lived back of the
first right (R1218). Notwithstanding this, Hastings continued
going straight when told to take the right turn (R1218).

Laura Dunne testified that she lives at Beacon 21 in Jensen
Beach (R1026). On April 13, 1989, Dunne and her roommate were
getting ready for bed when she heard banging on her door (R1029).
Rene Daniel was hysterical and asked for help (R1056). Daniel said
she thought someone had been shot (R1056). Daniel came inside and
said she wanted to call 911 (R1087). Daniel dialed 911 and Dunne
went to change (R1088,1090). Dunne returned and saw Daniel talking
on the phone, but she couldn’t hear what was said (R1090). Daniel

was excited and so was Dunne (R1090).




After the call, Daniel’s legs collapsed (R1092). Daniel was
helped up, but was able to stand on her own (R1093). Daniel sat
in the livingroom and Dunne and her roommate got her a soda
(R1058). Then they asked Daniel what happened (R1059). Over
objection (R1044-1046), Dunne testified that Daniel told her what
had happened that night (R1039). Dunne was told that Daniel was
at Mr. Laff’s having some drinks (R1059). She met a guy named Mark
(R1059). She decided to go home (R1059). Mark walked to her car
(R1059). Dunne was told that Appellant approached and asked for
a flashlight (R1059). Dunne was told that they said no, and
Appellant walked back to his car (R1059). Dunne was told that a
few moments later Appellant returned and asked for a ride (R1059).
Dunne was told that Daniel and Hastings looked at one another and
agreed to give the ride (R1059). Dunne was told that they got into
the car (R1059). Dunne was told that they drove a couple of miles
and Appellant started touching Daniel (R1061). Dunne was told that
Appellant told Daniel to take her clothes off (R1061). Dunne was
told that Hastings asked what was happening (R1061). Dunne was
told that Appellant responded by threatening to blow Hastings
brains out (R1061). Dunne was told that Hastings slowed the car
down, shielded the gun, and told Daniel to get out of the car and
run (R1061). Dunne was told that Daniel got out of the car and ran
to her house (R1061). Dunne was told that Appellant had held the
gun on Hastings (R1061). Dunne testified that the prosecutor had
given her a copy of Rene Daniel’'s statement to see if there were
any inconsistencies with what Daniel had told Dunne the night she

came to the door (R1073).




Sheila Collins testified that during the early morning hours
of April 3, 1989, she looked out her condominium at State Road 707
and saw a car stopped on the road (R1014-1017). Collins saw a
person run away from the car (R1018). Collins could not tell if
the person was a man or a woman (R1019). Collins went around to
the front of her condo and went outside to look (R1019). The car
had moved approximately 100 yards (R1019). Collins noticed a young
man walk up to the car and say, "Buddy are you all right?" (R1019-
1020). Collins went back inside and called 911 (R1020). Collins
returned outside and another young man told her to call 911 and to
tell them it’s an apparent gunshot wound to the head (R1020).
Collins returned inside and woke her husband (R1021). They went
outside to see if they could be of any assistance (R1022). Collins
checked Mark Hastings for a pulse (R1022). There was no pulse
(R1022).

Deputy Sheriff Jeffrey Smith of the Martin County Sheriff’'s
Department testified that he received a 911 emergency call at 1:02
a.m. on April 3, 1989, from Rene Daniel (R1240). Daniel seemed
like she was out of breath, almost on the verge of hysteria
(R1241). Daniel stated that she had picked up a person in front
of Mr. Laff’s and had given him a ride up towards Beacon 21
(R1241). She said that a gun had been pulled and she had run from
the vehicle and went to an apartment to make the call (R1241). She
gave a description of the vehicle and the armed person (R1241).

Robert Volzinski testified that he was driving home on State
Road 707 and he saw a car parked in the middle of the road with its

door open (R1008). Volzinski walked up to the car and noticed a




man slumped over the steering wheel (R1009). Volzinski smelled
alcohol and thought the man had been drinking and got into a fight
with his girlfriend and she had run off (R1009). Volzinski tried
to wake up the man, but he would not respond (R1009). Volzinski
put his hands behind the neck of the man and then noticed blood all
over his hands (R1009). The engine of the car was still running
(R1009). The brake light was on (R1010). When the paramedics
arrived and removed the man from the vehicle the car started moving
forward (R1010). The man was in respiratory arrest when Volzinski
arrived and Volzinski provided emergency aid (R1011).

Deputy James Warren of the Martin County Sheriff’s Department
testified that he went to the scene at State Road 707 and followed
some footprints that led from the scene (R1259). Warren concluded
that the prints showed someone was running. The prints went to a
river bank and then would periodically appear in the grass area
back to Orange Street (R1265).

Sergeant Bill Ward of the Martin County Sheriff'’s Department
also testified that the prints were of a running type (R1278). The
prints periodically could not be followed (R1278). The prints were
lost at Orange Street to a grassy area (R1279). Officers were
checking the area when Deputy Baker hollered, "He'’s here" (R1280).
Ward ran to a big tree where Appellant was located (R1281). Baker
had Appellant face down on the ground (R1285).

Deputy William Baker of the Martin County Sheriff’s Department
testified that he also tracked the prints from the scene (R1290-
1291). Baker followed the prints to an area near Orange Street

(R1294). Baker saw Appellant sitting, leaning, or crouched against




a tree (R1295,1297). Baker drew his gun and told Appellant not to
move (R1295). Baker arrested Appellant (R1295).

Crystal Haubert testified that she was a paramedic who arrived
at the scene of the arrest at approximately 2:34 a.m. (R1327).
Appellant was on the ground with his hands cuffed (R1327).
Appellant had a scratch on his face (R1331). Haubert checked
Appellant to see if he was conscious (R1330). The reaction of his
pupils to light was sluggish (R1334). This is normal for a person
who has been drinking (R1334). An ammonia ampule placement
resulted in Appellant opening his eyes and coughing (R1333).
During a second placement, Appellant held his breath (R1333). The
eyelid flutter test showed that Appellant was not totally uncon-
scious (R1330). From the examination, Haubert concluded that
Appellant had been in a state of semi-consciousness (R1335).

John Holman of Martin County Fire Rescue testified that he
also did a quick examination of Appellant at the arrest scene
(R1308-1312). From the examination there were indications of some
consciousness (R1314). Holman was unable to make a definite
conclusion whether Appellant was aware of his surroundings (R1322).

Scott Marcum of the Martin County Sheriff’s Department
testified that he did the crime scene investigation on April 3
(R804-805). Marcum was informed that the suspect was apprehended
and went to that location (R806-807). Appellant had been found
approximately one-eighth (1/8) of a mile from the scene of the
gshooting (R909-910). Appellant was searched (R911). A gun was
found in his pocket (R912). There was one bullet in the chamber

(R913). There were no bullets in Appellant’s other pockets (R912).




Rene Daniel’s car was examined and three cartridges were found --
two live and one spent (R915).

Marcum also testified that he later collected Appellant’s and
Mark Hastings’ clothes at the hospital (R825). Both Appellant and
Mark Hastings were swabbed for gun shot residue (R920-921). The
swabs were sent to the FBI (R922). Marcum does not believe that
requests were made for analysis of Appellant’s or Hastings'’
clothing (R927). Photographs were not sent for a blood splatter
analysis (R929). FBI results as to the swab test on Appellant came
back (R923). No results were returned as to the Hastings swab
(R925). No further tests were sought (R925).

Dr. Stewart Goodman testified as an expert in neurosurgery
(R1340). On April 3, 1989, Goodman was on call at St. Mary'’'s
Hospital in Palm Beach County (R1340). Goodman saw Mark Hastings
for a gun shot wound to the head (R1341). Hastings was almost to
the point of brain dead (R1342). Hastings was pronounced dead at
9:45 p.m. on April 3, 1989 (R1343). The cause of death was severe
brain injury caused by a bullet that penetrated into the brain
(R1343). From the CT scan it looked like the bullet entered just
above the back of the ear (R1343-44).

Dr. Raul Vila, associate medical examiner with Broward County,
testified as an expert in forensic pathology (R1348). Vila
performed the autopsy on Mark Hastings on April 4, 1989 (R1348,
1357). Hastings had a gunshot wound to the head on the right side
(R1348). The "projectile went through a right to left back and
front and slightly upward trajectory" (R1351). The cause of death

was a gunshot wound to the head (R1354). The wound was not a
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contact wound (R1354). The shot was from 12 to 15 inches (R1354).
Hastings was six feet tall and 180 pounds (R1358). Hastings was
a muscular individual (R1358). There was 51 nanograms/millimeter
of marijuana in Hastings’ blood (R1362). In the cases that Vila
has seen, this is not really a high level (R1366). Vila had no
idea as to the position of Hastings’ head when the shot was fired
(R1373). Vila could not tell where the gun was pointed (R1360).

Detective Tim Fury of the Martin County Sheriff’s Department
testified that he searched the Rio area of Jensen Beach trying to
locate the residence of Appellant (R1386). Fury testified that one
could travel eastbound on State Road 707 and turn right at either
Rio or the next road to get to Appellant’s house (R1391). If one
of the roads was taken, one could walk across a yard to reach
Appellant’s house (R1391). Both roads would lead one directly to
Appellant’s house (R1392).

Detective William Pakonis testified that he spoke with
Appellant’s landlord and searched through Appellant’s trash
(R1395). Pakonis found a box of twenty-five caliber ammunition in
a plastic K-Mart bag (R1396).

FBI Agent Jack Riley testified that swabs for residue were
taken from the victim’s hands but were not tested (R1413).

John O’Rourke, an expert in the field of firearms examination,
testified that Appellant’s gun was a single action firearm (R1426).
The static pressure required to pull the trigger was 3.8 to 4.7
pounds, which is below the 4 to 6 pounds average pressure (R1429,
1433). O’Rourke testified that if one person held the qun with his

finger on the trigger and another person was grabbing the top of

- 11 =



the gun during a struggle, the gun could go off and, after the
round is ejected, the gun would be left with its hammer back
(R1460). O'Rourke also testified that if one finger was on the
trigger and it remained still while a person on top pulled the gun
the finger could be pulled back against the trigger (R1460-1461).
The results might be different if no one’s finger was on the
trigger (R1455-1458).

The chief criminologist at the regional crime laboratory,
Daniel Nippes, testified that he test fired Appellant’s gun
(R1465,1468). Nippes also examined Mark Hastings’ shirt (R1471).
Two buttons were missing from the shirt (R1473). One of the
buttons was recovered from the back seat of Rene Daniel’s car
(R1473). Hair samples from Daniel were found on Hastings (R1484).
From his examinations, Nippes concluded that the gun was fired at
a range of less than 3 feet (R1487). The best estimation was 2
feet (R1492).

Deputy Sheriff Charles Rowe of the Martin County Sheriff’s
Department testified that he met with Rene Daniel on the night of
the shooting (R1538). Rowe thought Daniel told him the gun was
pulled after Hastings turned the car around (R1540). Daniel stated
that after the turn Appellant appeared to become irrational
(R1540).

Appellant testified that he went with his boss, John Privuznak
to examine a car (R1665). Appellant bought the car for $100.00
(R1665). When Appellant got the car to the shop the motor cut off
and the car would not restart (R1666). David McKenney said that

he would work on the car (R1667). On April 2, 1989, Appellant
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packed a cooler and waited for Brooks Emerson (R1667). They were
going to go to the races (R1667). However, Emerson changed his
mind (R1669). Appellant went to Sid Tinkler’s house and drank some
beers (R1670). The two men then bought a twelve pack and decided
to go to the beach (R1670). After the beach, the two men went to
“Shuckers" and had some drinks (R1671). They left for Tinkler’s
house at approximately 4:00 or 5:00 p.m. (R1671-1672). They agreed
to meet at Mr. Laff’s later (R1672). Donnie Strasner stopped by
Appellant’s place and the two went to Mr. Laff’s together in
Strasner’s car (R1673). They arrived at around 8:00 p.m. (R1673).

Appellant testified that as the night went on he did not see
Strasner (R1675). Appellant was concerned about being stranded
there without a ride home (R1678). Appellant wanted to go home and
to return with his car (R1678). Appellant asked Sid Tinkler for
a ride home (R1675). Tinkler and a woman gave Appellant a ride
home (R1676). Appellant returned to Mr. Laff’s with his car. As
Appellant pulled into the lot, his car cut off and coasted into a
space (R1678). Like the prior day, the car again would not start
up (R1679). Appellant told Sid Tinkler about his car problem and
asked him for a flashlight and screwdriver (R1679). Tinkler did
not have a flashlight (R1679). Appellant again asked Tinkler for
a ride home (R1679). Tinkler refused by saying that he had just
given Appellant a ride and he had met a lady (R1680).

Appellant testified that he saw Mark Hastings and Rene Daniel
parked by a tree (R1680). He walked over to them and asked them
if they had a flashlight (R1683). They said they didn’t (R1683).

Appellant went back to his car with the hope that it would start
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(R1684). It wouldn’t start (R1685). Appellant shut the hood
(R1685). He was tired because he had been drinking all day
(R1685). Appellant decided to walk home (R1685). He took his gun
from the glove compartment of the car because the lock did not work
(R1686). Appellant put the gun in his pocket, closed the door to
the car, and began to walk (R1689).

Appellant testified that Mark Hastings asked something about
whether Appellant had accomplished anything with his car (R1689-
1690). Appellant walked over and told him that he couldn’t see,
was tired, and wanted to go home (R1690). Appellant asked Hastings
if he would give him a ride (R1690). It seemed like Hastings had
other things on his mind, so Appellant told Hastings that they
could do a couple of lines of coke if he gave him a ride (R1690.
Appellant made the offer because from his experience people that
go to Mr. Laff’s use cocaine (R1691). Appellant thought if he
offered he might get a ride (R1692). Hastings seemed interested
(R1690). Appellant stepped away to let Hastings and Daniel talk
about it (R1690). They said it sounded like a good idea and
everyone got in the car (R1691).

Appellant testified that Hastings asked which way they should
go (R1692). Appellant’s residence was on Bernard street, two
streets behind the Li’l Saints store (R1676). One can take Rio,
or the next street, to get to his residence (R1676-1677). The
easiest way to the Rio area is by State Road 707 (R1692).
Appellant answered Hastings that they should go up State Road 707,
which they did (R1692). Appellant thought about going hone,

sleeping, and arranging to get his car the next day (R1693). As




they approached the Li’l Saints store, Appellant pointed toward the
store and told Hastings to let him out there (R1693). Hastings
asked, 'What about the coke?" (R1693). Appellant said that he was
sorry that he was withdrawing the offer, but he was tired and just
wanted to go home and go to bed (R1694). Hastings proceeded like
he was going to pull into the lot (R1696). Appellant was ready to
get out, but Hastings did not stop (R1696). Hastings gunned the
car (R1696). He appeared very angry (R1696). Appellant asked to
be let out (R1696). Appellant was very scared because Hastings
did not let him out (R1697). Appellant yelled to be let out
(R1697). Appellant yelled for Hastings to take the next right
which would be Rio (R1697). The car passed Rio (R1697). Appellant
told Hastings he had a gun and to let him out of the car (R1699).
Hastings told Appellant that he didn’t have a gun (R1699).
Appellant pulled out the gun, tapped Hastings on the shoulder, and
told him to let him out (R1699). Hastings said "allright" and
began to slow the car down (R1700). Appellant testified that his
finger was on the trigger, but that he did not threaten to pull the
trigger (R1773-1774). Then, Hastings abruptly stopped the car and
grabbed Appellant’s hand (R1701). Hastings started over the seat
(R1701). Hastings hovered over Appellant and was grabbing at his
throat (R1702). The two men were struggling with the gun (R1702).
Appellant was jerking the gun to get control of it (R1702). When
the men were jerking the gun Appellant could hear the clicks
(R1703). During the struggle, Appellant went down in the seat
(R1703). Appellant pushed at Hastings with his feet (R1704).

Hastings went back and Appellant jerked back and the gun fired
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(R1704). Hastings slumped over (R1704). Appellant got out of the
car (R1704). Appellant remembers that everything was bright and
nothing was clear in his mind until later when he woke up in the
hospital (R1705). Appellant testified that he brought out the gun
because he was scared (R1708).

David McKenney testified that he was an automobile mechanic
who worked in the shop next to where Appellant worked (R1546-1547).
On the Saturday before his arrest, Appellant brought in an old car
he had bought (R1548). There was a problem getting the car running
(R1549). Some wires that go to the distributor were burnt up
(R1549). McKenney worked on the car and got it running by splicing
some wires (R1549). McKenney testified that, due to its condition,
the car could short out again (R1550). The car could not be fixed
unless one knew what to look for (R1550). McKenney testified that
if he had to fix the car in the dark he would "probably kicked it
and walked home" (R1558).

Sidney Tinkler testified that he and Appellant went to the
beach on April 2, 1989 (R1560-1561). They had a few beers and met
later at Mr. Laff’s at about 7:30 or 8:00 p.m. (R1562). Tinkler
drove his pickup truck (R1562). Tinkler met a girl at Mr. Laff’s
(R1563). As Tinkler was leaving, Appellant asked for a ride home
(R1563). Tinkler and the girl gave Appellant a ride to his house
and then returned to Mr. Laff’s (R1564). Later, Tinkler left Mr.
Laff’s in his truck and the girl followed him home (R1564). Before
he left, Tinkler was approached by Appellant, and Appellant asked
for a flashlight and screwdriver (R1564). Appellant said there was

something wrong with his car (R1564). Tinkler told Appellant that
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he didn’t have a flashlight (R1564). Appellant asked for another
ride because his car wasn’t running (R1564-1565).

Donald Strasner testified that he visited Appellant on April
2, 1989, and they had a couple of beers (R1572). Appellant invited
Strasner to Mr. Laff’s (R1572). They went in Strasner'’s car
(R1572). Strasner left Mr. Laff’s without Appellant (R1573).
Strasner also testified that Dave McKenney worked on Appellant’s
car the day before when it wouldn’t start (R1573-1574).

John Privuznak testified that he owns "J.P. Painting” and that
Appellant works for him (R1579). Appellant was "kind of weak" and
couldn’t even pick up a five (5) gallon bucket (R1580). Privuznak
had informed Appellant of a car being for sale (R1581). Appellant
bought the car for $100.00 (R1581). Privuznak testified that "it
was just a piece of junk" (R1581). The car started when Appellant
bought it, but when it was brought back to the shop there was
something wrong with the wires (R1582). David McKenney worked on
the car (R1582).

Robert Allen testified that he is Appellant’s brother-in-law
and that he entered Appellant’s residence twice after the arrest
to retrieve some items that had been loaned to Appellant (R1636).
Allen took items and did some straightening up (R1637). He
encountered a K-Mart bag that had a box of bullets inside (R1637).
Allen picked this up and put it with the trash (R1637-1638).

Robert Scarlotti testified as an expert in the field of use
and abuse of cocaine, marijuana, and alcohol (R1870). Scarlotti
testified that there is a strong correlation between the use of

marijuana and the use of cocaine (R1877). The use of one drug

- 17 -




often will open the door to the use of other drugs (R1881). It is
not unusual for drugs to be used as an inducement to spend time
together (R1907). Cocaine can be used as an aphrodisiac (R1878).
An individual can appear to have a normal life and use cocaine
(R1881). Marijuana can, on occasion, make a person violent
(R1882).

Peter Wells, Mary Vickers and Edward McCarthy testified that
Mark Hastings had a reputation for peacefulness and non-aggressive-
ness (R1919,1925,1933).

Gregory Landrum testified that he interviewed Appellant on
September 22, 1989, and that Appellant had little recollection of
the events of the day of the shooting because of drinking early
that day (R1951). Landrum testified that he has a doctorate degree
in psychology (R1965). Fifty-one nanograms of marijuana is a low
amount (R1966). Whether it makes a person more or less aggressive
would depend on the individual (R1966). Marijuana can make a
person impulsive (R1971). Landrum could not say whether 51
nanograms of marijuana would affect Mark Hastings (R1971).

Psychiatrist Gerald Leggett testified as an expert in the
field of addictions (R1975). Leggett testified that it is
difficult to speculate on the effects of fifty nanograms of
marijuana on a person (R1978). The effect depends on the in-
dividual and other variables (R1978). There have been cases where
marijuana makes a person irritable and aggressive (R1979).

PENATTY PHASE
Mark Kruegler, a deputy assistant commonwealth attorney for

the state of Virginia, testified that Appellant was convicted of
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the felony of rape in Virginia (R2685). The date of the offense
was December 5, 1984 (R2685).

Detective William Showalter, of the Chesterfield County Police
Department in Virginia, testified that on December 5 and 6 he
investigated charges against Appellant (R2694). Over Appellant’s
objections (R2695), the state introduced State’s Exhibit #79 into
evidence (R2696). Showalter identified the exhibit as photographs
of Tia Hayes (R2696-97). Showalter testified that in Virginia rape
is classified as a violent felony (R2697).

Over Appellant’s objections (R2762), Tia Hayes testified to
the details of the 1984 Virginia incident (R2707-16). Hayes
testified she met Appellant at a gas station at approximately 8:30
p.m. (R2709,2716). They started to talk and went to a Pizza Hut
restaurant (R2711). Afterward, they went to a disco (R2716). At
approximately 11:15 p.m., they went to his house (R2712,2717).
Hayes testified that she then wanted to leave the house but
Appellant would not allow her to leave (R2712). Hayes then
testified in great detail to the severe beating Appellant allegedly
dispensed (R2712-14). Appellant had threatened to kill Hayes
during the violence (R2714). At some time that night Appellant had
sexual intercourse with Hayes without her consent (R2715).

Sue Allen, Appellant’s sister, is sixteen years older than
Appellant (R2722). Allen testified that Appellant was hit by a car
when he was five years old and his spleen had to be removed
(R2723). Because Appellant had a rare blood type, a blood supply
could not be found and Appellant suffered from secondary problems

(R2723). At the age of 13 or 14, an adhesion that grew from the
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surgery blocked Appellant’s bowels and intestines (R2723).
Appellant had to have three major surgeries within five days
(R2723). Appellant hemorrhaged -- almost to the point of death
(R2723).

Allen further testified that Appellant was a good student in
high school and was a musician and artist (R2724). Appellant’s
father died from a heart attack two weeks before Appellant
graduated from high school (R2725). It was a traumatic event for
Appellant (R2725). Appellant took the responsibility of taking
care of his mother (R2725-26). Later Appellant came to Florida to
visit Allen because he was depressed (R272