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We have for review Lloyd ex rel. Lloyd v, North Broward 

Hosp i t a l  .- District, 570  So. 2d 984, 990 (Fla. 3d DCA 1990), which 

cerT,i.fied the following question of great public importance: 1 

In a case involving negligent failure 
to diagnose an inheritable genetic 
impairment, is the resulting cause of action 
f o r  wrongful birth extinguished by the fou r -  
year statute of repose if the genetically 
impaired child is born mare than f o u r  years 
after the negligent diagnosis? 

The district court also certified conflict with Moores v .  Lucas, 

405 So .  2d 1022  (Fla. 5th DCA 1981). We have jurisdiction. Art. 

V, 3 3(b)(3), (4), Fla. Const. 

In 1976, Diane Lloyd gave birth to a deformed son. Her 

p e d i a t r i c i a n ,  Dr. Pedro Diaz, later referred her and her husband, 

1 J. 

We phrase t h e  question ourselves, since the district court 
chose not to do so. 
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Anthony Lloyd, f o r  genetic testing. The physician who 

coordinated the testing was Dr. Arthur Maislen. After the tests 

were performed, Dr. Maislen advised Dr. Diaz that no genetic 

abnormalities had been found. However, one particular test--a 

fluorescent banding study--had not yet been completed. Dr. 

Maislen said he would contact  Dr. Diaz if any abnormality was 

revealed by this last test. Subsequently, Dr. Maislen was 

replaced by Dr. Juliet Hananian, For undetermined reasons, the 

results of the fluorescent banding study were never transmitted 

to Dr. Diaz. 

Based on t h e  information given him, Dr. Diaz informed the 

Lloyds that their son's impairment was an accident of nature, not 

a genetic defect .  Dr. Diaz told the Lloyds t h e y  could have 

another child without incident. Dr. Diaz ceased providing 

medical care to the Lloyds on December 31, 1978. The Lloyds 

l a t e r  received medical care from Dr. Arthur Kush. 

Subsequently, Diane Lloyd became pregnant twice, with 

both pregnancies ending in miscarriages. However, on December 

24, 1983, she gave birth to a second son, Brandon David Lloyd, 

w h o  had the same deformities as the first child. Subsequent 

testing at a genetics laboratory disclosed that Brandon had a 

g e n e t i c  abnormality called lop  trisorny. The Lloyds forwarded the 

earlier chromosome studies of their first son to the same 

genetics laboratory, which determined that he also suffered from 

lop  trisomy. Tests disclosed the condition was inherited from 

the mother. 
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T 1 

The Lloyds filed suit on December 24, 1985, against t h e  

various practitioners and entities involved. They asserted 

claims fa r  wrongful birth2 and wrongful life,3 and sought 

recovery for the extraordinary expenses associated with Brandon's 

medical condition. They a l so  sought damages f o r  the mental 

anguish experienced by the family. 

The trial court struck Brandon's entire claim and also 

struck the parents' claim for mental anguish. Subsequently, the 

trial court granted a defense motion asserting that the claims 

against .  most of the defendants were barred by the statute of 

"Wrongful b i r t h "  is that species of medical malpractice in 
which parents give birth to an impaired or deformed child and 
allege t h a t  negligent treatment or advice deprived them of the 
opporLuni ty  or knowledge to avoid conception or to terminate the 
pregnancy. See Black's Law Dictionary 1612 (6th ed. 1 9 9 0 ) .  The 
primary object of a wrongful birth claim is to recover damages 
f o r  the extraordinary expense of caring for the impaired or 
deformed c h i l d ,  over and above routine rearing expenses. 
Fassoulas v. Ramey, 4 5 0  So.  2d 822  (Fla. 1984). Other 
j u r i s d i c t i o n s  have distinguished "wrongful birth" from two other 
somewhat similar torts, "wrongful conception" and "wrongful 
pregnancy." Under these out-of-state theories, wrongful 
conc:ept.ion i s  a claim brought by parents against a physician, a 
manufacturer of contraceptives, or other  related professionals 
fo r  injuries caused when a negligently performed sterilization or 
contraception procedure results in pregnancy. "Wrongful 
pregnancy '  is a similar claim f o r  a birth resulting despite a 
negligently performed abortion procedure. James Bopp, Jr,, et 
al., _I The "Rights" and "Wronqs" of Wrongful Birth and Wrongful 
Life: A Jurisprudential Analysis of Birth Related Torts, 27 
Duquesng-L. Rev, 461, 464-65 (1989). 

"Wrongful life" is that species of medical malpractice in which 
a cause of action is brought on behalf of a child born with birth 
defects ,  where the birth allegedly would not have occurred but 
for negligent medical advice to or treatment of the parents. 
Black's Law Dictionary 1613 (6th ed. 1 9 9 0 ) .  For reasons 
expressed below, the tort does not exist i n  Florida. 
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repose. After this action; the only pending claim was against 

Dr. Kush, who had rendered care and treatment to the Lloyds 

w i t h i n  four years preceding the lawsuit. 

On appeal, the Third District Court of Appeal first 

determined that the statute of repose began to run when Brandon 

was born,  not when the Lloyds were advised t h e y  could have more 

children safely. Thus, the district court concluded, the trial 

court shol-ild not have dismissed t h e  c l a i m s  on this basis. The 

district court found that any other holding would violate the 

right o f  access ta courts. Lloyd, 570  So. 2d at 9 8 6- 8 7 ,  

Second, the district court found that the parents had 

stated a v a l i d  claim for mental anguish because (a) mental 

anguish was a natural. consequence of the tort of wrongful b i r t h  

recoverable whether or not there was an impact, o r  (b) the Lloyds 
d 

had a u i f e r e d  an "impact" in the form of two miscarriages and the 

bi . r th  of a deformed child. The district court certified conflict 

w i t h  ----_I Moores v. Lucas, 405 So.  2d 1022 (Fla. 5th DCA 1981), which 

had reached a contrary result. Lloyd, 5 7 0  So.  2d at 988-89. 

Third, the district court held that Brandon's claim for 

general damages fo r  wrongful l i f e  was properly stricken. Fourth, 

the district court determined that Brandon's claim f o r  special 

damages f o r  wrongful life actually w a s  a claim of the parents, 

based on t h e i r  legal duty to care for a mentally deficient child 

even in adulthood. Thus, the court concluded, Brandon's entire 

claim was properly stricken. -- Id. at 989-90. On rehearing, the 

district court certified that its interpretation of the statute 
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of repose presented a question of great public importance. - Id. 

at 9 9 0 .  

PART I .  STATUTE OF REPOSE 

The statute of repose at issue here provides in pertinent 

part: 

(b) An action f o r  medical malpractice 
shall be commenced within 2 years from the 
time the incident giving rise to the action 
occurred or within 2 years from the time the 
incident is discovered, or should have been 
discovered with the exercise of due 
diligence; however, in no event shall the 
action be commenced later than 4 years from 
t h e  date of the incident or occurrence out 
of which the cause of action accrued. An 
"a c t i o n  for medical malpractice" is defined 
as a claim in tort or in contract f o r  
damages because of the death, injury, or 
monetary loss to any person arising out of 
any medical, dental, or surgical diagnosis, 
treatment, or care by any provider of health 
care.  

5 95.11(4)(b), Fla, Stat. (1985). Petitioners argue that this 

language means the statute r u n s  from the date negligent advice 

was given ,  no t  from the date of Brandon David Lloyd's birth. We 

agree. 

There is considerable misunderstanding of the 

relationship between statutes of limitation and statutes of 

repose. A statute of limitation begins  to run upon the accrual 

of a cause of action except where there are provisions which 

defer the running of the statute in cases of fraud or where the 

cause o f  action cannot be reasonably discovered. On the other 
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hand, a statute of repose, which is usually longer in length, 

runs from the date of a discrete act an the part of the defendant 

without regard to when the cause of action accrued. This is 

explained by W. Page Keeton et al,, Prosser and Keeton on t h e  Law 

of Torts § 30, at 168 (5th ed. 1984), as follows: 

A statute of repose generally begins to 
run at an earlier date and runs fo r  a longer 
period of time than the otherwise applicable 
statute of limitations unaffected by the 
discovery accrual rule, Repose statutes may 
begin to run from the time of the defendant's 
act or neglec t ,  as in t h e  medical malpractice 
cantext, or upon the occurrence of a specific 
and identifiable event shortly thereafter--as 
from the substantial completion of the 
s t r u c t u r e ,  in actions against architects and 
corrtractoss,  or from t h e  manufacture or sale 
of t h e  product ,  in products liability cases. 
Statutes C J f  repose by t h e i r  nature reimpose 
on some plaintiffs the hardship of having a 
claim extinguished before it is discovered, 
or perhaps before it even exists, and their 
constitutionality has been challenged on a 
variety of state and federal grounds. 
Al-thcuyh some of the statutes have been 
declared unconstitutional, the courts in most 
jurisdictions have upheld their statutes and 
the legislatures in those that have not have 
sometimes reenacted new repose legislation 
!,hat, has withstood constitutional attack. 

(Footnotes  omitted.) - See -- also 2 Steven E. Pegalis & Harvey F. 

Wachsman, American Law of Medical Malpractice 8 6 . 7 ,  at 20 (1981) 

("Most sta. tes providing 'discovery' accrual provisions impose a 

cap which in effect provides that- in no event may lack of 

discovery extend a time limitation beyond a certain number of 

years from the negligent act or omission."). 
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The proper application of Florida's statute of repose in 

medical malpractice actions is illustrated in C a m  v. Broward 

County, 505 So. 2d 568 (Fla. 4th DCA 1987), approved, 541 So. 2d 

92 (Fla. 1989). The complaint i n  Carr charged that a child who 

was born on December 20, 1975, suffered brain damage as a result 

of negligent care by the hospital and attending physicians at 

birth. The complaint was not filed until September 26, 1985, but 

the plaintiffs alleged that they were unable to discover the 

negligence until shortly before filing s u i t  and that in any event 

the defendants had fraudulently concealed the pertinent facts. 

The issue in the case was whether or not suit was barred by the 

statute of repose. 

The trial court had dismissed the action. At the outset 

of its opinion, the Fourth District Court of Appeal stated: 

Before we can define the limits within 
which a statute of repose permissibly 
operates, we need to distinguish this device 
fram statutes of limitation in t w o  
particulars. 

First, a statute of limitation bars 
enforcement of an accrued cause of action 
whereas a statute of repose n o t  only bars an 
accrued cause of action, but will also 
prevent the accrual  of a cause of action 
where the final element necessary fo r  its 
creation occurs beyond the time period 
established by the statute. This effect 
raises certain constitutional questions which 
will be subsequently examined. 

A second distinction may be made with 
reference to the event from which time is 
measured. A statute of limitation runs from 
the date the cause of action arises; that is, 
the date on which the final element 
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(ordinarily, damages, bat it may also be 
knowledge or no t i c e )  essential to the 
existence of a cause of action occurs. The 
period of time established by a statute of 
repose commences to run from the  date of an 
event specified in the statute, such as 
delivery of goods, closing on a real estate 
sale or t h e  performance of a surgical 
operation. At the end of the time period the 
cause of action ceases to e x i s t .  

C a m ,  5 0 5  S o .  2d at 5 7 0 .  

The court t hen  pointed out that statutes of repose are 

always subject  to constitutional attack under the access to 

courts provision of our constitution. However, the c o u r t  went on 

to ha1.d that the medical malpractice statute of repose was 

constitutional because in its enactment the legislature had met 

the requirements of Kluger v. White, 281 So. 2d 1 (Fla. 1.973). 

A s  a consequence, the court reasoned: 

Applying our analysis and preliminary 
conclusions to t h e  f a c t s  of the present case, 
we briefly conclude. The injury to infant 
C a m  was a completed fact on or before 
December 20, 1975. The statute was already 
i n  effect (January 1, 1975) when the cause of 
a c t i o n  arose. Whether the Carrs knew or 
should  have known of the "incident" and 
whether the incident or its effects were 
fraudulently concealed, their cause of action 
was permanently barred in December of 1982 by 
the seven-year statute of repose, if t h a t  
statute is validly imposed here. Unlike the 
products Liability s t a t u t e  of repose, 
(section 9 5 . 0 3 1 ( 2 ) ,  under which, where fraud 
is involved, the period r u n s  from "the date 
of the commission of the alleged fraud") the 
incident of malpractice begins the period of 
repose in a medical malpractice case despite 
fraudulent concealment. Whether public 
policy supports s u c h  a distinction is a 
matter for the legislature, not this court, 
to determine. 



Carr, 505 S o .  2 d  at 574 -75 .  

The district court of appeal in Carr certified conflict 

with the decision of the T h i r d  District Cour t  of Appeal in Phelan 

v. Hanft, 471 So. 2 6  648 (Fla. 3 d  DCA 1985), appeal dismissed, 

488 S o .  2d 5 3 1  ( F l a .  1986). I n  Phelan, the court had rejected 

the defendant's c o n t e n t i o n  that t h e  plaintiff's malpractice 

a c t i o n  was barred by the four-year statute of repose where the 

plaintiff had alleged that the cause of action could not  have 

been discovered with due diligence until after the expiration of 

t h e  f o u r  years. The Third District Court of Appeal held that 

under these circumstances the statute of repose would 

u n c o n s t i  Lut , i~~1iYLly deny the plaintiff access to the courts. 

. I n  reviewing the Carr decision, this Court resolved the 

conflict between the t w o  d i s t r i c t  courts of appeal. We held that 

t h e  medical nralpractice statute of repose was constitutional and 

Lhat it barred t h e  Carrs  ' medical malpractice action. We 

approved t h e  decision of t h e  Fourth District Cour t  of Appeal and 

disapproved the decision i n  Carr v. Broward ___. County, 541 

S o .  2 d  9 2  (Fla. 1 9 8 9 ) .  

We addressad t h e  statute of repose Qnce again in 

_-_-. Universitv A-- of Miami --- v. Bogorff, 5 8 3  L ~ ~ ,  2d L O O 0  ( F l a .  1991). 

This was a s u i t  alleging medical malpractice in the treatment of 

a child suffering from lymphoblastic leukemia. In January of 

1972, Dr. Koch administered a final injection of the drug which 

was said to have injured t h e  c h i l d .  It was conceded that the 



child's injuries occurred, at the latest, by July 1972. The 

lawsuit was filed in December of 1982. The plaintiffs claimed 

Dr. Koch had fraudulently concealed the pertinent facts, thereby 

tolling the statute of limitation until they discovered t h e i r  

cause of action in 1982. In response to this contention, we 

said: 

Even if there were fraudulent concealment 
by Dr. Koch, however, w e  find the Bogorffs' 
complaint against Koch and the University of 
Miami barred by the repose period set forth 
in subsection 95.11(4)(b), Florida Statutes 
( 1 9 7 5 ) ,  which states in pertinent part: 

An a c t i o n  f o r  medical malpractice 
s h a l l  be cornmenced w i t h i n  2 years 
Prom the time the incident giving 
rise to the a c t i o n  occurred or 
within 2 years  from the time the 
incident is discovered, or should 
have been discovered wi th  the 
exercise af due  diligence; 
- however, in no event shall the 
-- action be commenced later than 4 
years from the date of t h e  
incident or occurrence out of 
which the cause of action accrued. . . . In those actions covered by 
this paragraph in which it can be 
shown that fraud, concealment, or 
intentional misrepresentation of 
fact prevented t h e  discovery of 
the injury within the 4-year 
period, the period of limitations 
is extended forward 2 years from 
the time that the injury is 
discovered or should have been 
discovered with the exercise of 
due diligence, --- but in no event to 
exceed 7 years from the date the 
incident giving rise to the injury 
occurred. 

(Emphasis added). In con t r a s t  t o  a statute 
of limitation, a statute of repose precludes 
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a right of action after a specified time 
which is measured from the incident of 
malpractice, sale of a product, or completion 
of improvements, rather than establishing a 
time period within which the action must be 
brought measured from the point in time when 
the cause of action accrued. See Melendez v. 
Dreis & Krump Manufacturinq Co,, 515 So. 2d 
735 (Fla. 1987); Universal Enqineerinq Corp. 
v. Perez, 451 So. 2d 4 6 3  (Fla. 1984); Bauld 
v.  - J . A .  Jones Construction Co., 357 So. 2d 
401 (Fla. 1978). 

The Bogorffs contend that this statute 
cannot be applied to an incident which 
occurred in 1972. We disagree. When the 
Bogorffs' cause of action accrued in July 
1972, the statute of limitatian in effect at 
that time provided f o u r  years to file their 
canplaint. - See § 95.11(4), Fla. Stat. 
(1971). Hence, t h e y  could bring suit up 
until J u l y  1 9 7 6 .  After subsection 
35.11(4)(b) became effective on May 20, 1975 
t he  repose period set forth therein cut o f f  
t h e  Bogorffs' right of action, absent fraud, 
in January 1976--fcur years after the 
ixicident of malpractice, i . . e . ,  when Dr. Koch 
administered the final injection of 
intrathecal methotrexate. . . . 

IYIoieover, assuming arguendo that the 
Bayorffs' cause of action did not accrue 
until, as they contend, 1982, the statute of 
repose would still bar their ac t ion .  In Carr 
v. -_ Broward County, 541 So. 2d 9 2  (Fla. 1989), 
we held that the statutory repose period f o r  
medical malpractice actions does not violate 
the constitutional mandate of access to 
courts, even when applied to a cause of 
action which did not accrue until after the 
period had expired. See -- also Pullum v. 
Cincinnati, Inc., 476%6. 2d 657 (Fla. 1985) 
(receding from Battilla v. A 3 . l i s  C h a l m e r s  
I Manufacturing Co., 392 So. 2d 874 (Fla. 
2 9 8 0 ) ,  and hal -d ing the twelve-year statute of 
repose in products liability actions 
constitutional even as applied to causes of 
action which did not accrue until a f t e r  the 
period e x p i r e d ) ,  appeal dismissed, 475 U.S, 
1114, 106 S.Ct. 1626,TO L.Ed.2d 174 (1986). 
Thus, under the interpretation of the facts 



most favorable to the Rogorffs, accrual of 
their cause of action in 1982 would result in 
their complaint being timely filed within the 
statute of limitation, but t h e i r  suit would 
be barred by the statute of repose. 

583 So. 2 6  at 1003-04 (footnote omitted). 

Even Justice Kogan, t h e  author of the dissenting opinion 

on this point, acknowledged the operation of the statute of 

repose when he discussed section 35,11(4)(b) in Public Health 

Trust v. Menendez, 5 8 4  So. 2d 567, 568 (Fla. 1991): 

Thus, under  this statute a two-year 
limitation begins on the date of actual o r  
canstructive discovery; but there also is a 
"reposa" period that bars any and all claims 
bzought more t han  four  years after t h e  actual 
incident, even for a c t s  of negligence t h a t  
could not reasonably have been discovered 
w i t h i n  this period of time. 

Justice Koyan' s opinion in the i n s t a n t  case correctly 

s t a t a s  that, the stztute of limitation did not commence t o  run 

until the c h i l d  was born, because t h e  cause of action could not 

have accrued until there were damages resulting from the 

defendant's negligence. Yet, the dissent inexplicably reasans 

that the statute of repose does not begin to run until the same 

time, i . c > * ,  when the cause of action accrued. If both the t w o -  

year s t a t u t e  of limitation and the four-year statute of repose 

each commence only when the plaintiff has actual or constructive 

knowledge of the alleged malpractice or the resulting injury, 

then there would be no occasion where the repose period would 

expire before the statute of limitation period.  If, as the 
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dissent now seems to say, the statute of repose begins to run 

when the injury occurs, regardless of the plaintiff's knowledge, 

the statute of repose has simply been converted into a lengthened 

statute of limitation without a discovery clause. This cannot be 

squared with Baqorff, 583 So. 26 at 1003-04 ("[Tlhe repose period 

. . . cut off the Bogorffs' right of action . . four years 

after t h e  incident of malpractice, i.e., when Dr. Koch 

administered the final injection of intrathecal methotrexate.") 

and this Court's approval of the district court of appeal's 

decision in Carr, 505 So.  2d at 570 ("[A] statute of repose 

ccmmences to run from the date of . . . the performance of a 
surgical operation. ' I ) .  

In the final. analysis, the dissenting opinion seems to 

rest upor1 it,s reluctance to eliminate a cause of action before it 

has accrued .  Yet, this is exactly what a statute of repose does. 

~ See Melendex v. Dreis & K K U ~ ~  Mfg. Co. ,  515 So. 2d 735 (Fla. 

1 3 8 7 )  (holding that the former product liability statute of 

repose barred the suit before the cause of action accrued). 

Because its application has the potential, as in this case, of 

barring rl. cause of action before it accrues, Florida has enacted 

few s ta t i x t ps  of repose. However, the medical malpractice statute 

of repose represents a legislative determination that, there must 

be a n  o u t e r  limit beyond which medical malpract ic 'e  suits may not 

be instituted. In creating a statute of repose which was longer 

than the two-year statute of limitation, the legislature 

attempted to balance the rights of injured persons against the 
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exposure of health care providers to liability f o r  endless 

per iods  of time. Once we determined that the statute was 

constitutional, our review of its merits was complete. This 

Court is not authorized to second-guess the legislature's 

judgment. 

PART 11. WRONGFUL BIRTH 

The next question is whether Mr. and Mrs. Lloyd can 

recover damages for alleged mental anguish caused by the birth of 

a deformed c h i l d  as a result of petitioners' negligence. 

Althouyh L 3 t  least. e ighteen  jurisdictions recognize wrongful birth 

claims of s o m e  type ,  Shari S ,  Weinman, Birth Related Torts: Can 

They -~ Fit t h e  Malzractice Mold?, - 5 6  Mo. L. Rev. 175, 177 ( 1 9 9 1 ) ,  

there is w i d e  v a r i a t i o n  on the question of psychic damages. The 

cases appear t o  f a l l  within two broad categories. 

Some courts appear to have adopted broad guidelines 

allowing recovery of i n t a n g i b l e  damages f o r  alleged emotional 

in!uriea, o f t e n  on grounds that fundamental justice requires this 

result. E.%, ".. Speck  ~- v, Finxold --.--"-I 439 A.2d 110 (Pa. 1981); 

Naccash -_ v. Burger, 2 9 0  S.E.2d 825 (Va. 1 9 8 2 ) .  Still others 

apparent ly  have attempted to limit recovery of psychic damages, 

typicalJy by using some var ia t ion  of an "impact doctrine" or a 

"zDne-of-danger rule. ' I 4  -_ E .x. _ , Siemieniec: v .  Lutheran  G e r t .  Hosp., 

The impact doctrine as originally conceived in the common law 4 

forbade recovery for psychic damages in the absence of some 
direct physical impact caused by defendants' negligence. The 

- 1.5 .- 



512  N.E.2d 691 (Ill. 1 9 8 7 ) ;  Howard v .  Lecher, 3 6 6  N.E.2d 64 (N.Y. 

1 9 7 7 ) .  The usual rationale fo r  this last approach i s  that the 

plaintiff must demonstrate objective physical harm by which the 

emotional injury can be quantified. 

Our precedent in other contexts also has recognized an 

impact doctrine that precludes recovery where injury is 

occasioned by the mere observance of a traumatic event, poyle v. 

- Pillsbury Co., 4 7 6  So. 2d 1271 (F1.a. 19851, except in certain 

narrowly defined cases in which negligently inflicted psychic 

trauma in turn causes discernible physical illness. Champion v. 

- G r a y ,  4 7 8  So. 26 17 (F1.a. 1985'). 

However, we are n o t  certain that the impact doctrine ever 

was i .n tended t.o be a p p l i e d  to a tort such as wrongful birth. 

Presser and K c e t o n  s t a te  that the impact doctrine should not be 

a p p l i e d  w h e i r e  emotional damages are an additional "parasitic" 

C ~ T I S ~ C J U ~ ~ C ~  :)f conduct that itself is a freestanding tort apa.rt 

from any elnotional injury. W. Page Keeton et al., Prosser and 

Keet.on ~ on the Law ~- of Torts g 54, at 361-65 (5th ed. 1984). The 

American Law Institute is in general accord. Restatement 

(Second) of Torts i3 47 & g 47 cmt. b (1965). Obviously, the 

zone-of-danger rule as conceived in Sonic other jurisdictions 
allows recovery by bystanders who witness a traumatic event 
provided they  were in the zone of danger, were at high risk of an 
impact, and developed a physical injury as a result of the 
psychic trauma. I E , s ,  Siemieniec v. Lutheran Gen. Hosp,, 512 
N.E.2d 691 (Ill. 1987). As discussed below, Florida now observes 
an impact doctrine that, with some modifications, is a hybrid of 
both of these approaches. 
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Lloyds have a c1ai.m for wrongful birth even if no emotional 

injuries had been alleged. 

Similarly, the impact doctrine also generally is 

inapplicable to recognized torts in which damages often are 

predominately emotional, such as defamation or invasion of 

privacy.. Restatement (Second) of Torts 33 569, 570, 652H cmt. b 

(1977). This conclusion is entirely consistent with existing 

Florida law. For example, it is w e 1 1  settled that mental 

suffering constitutes recoverable damages in cases of negligent 

defamation, e.q., Miami Herald -- Publishinq Co. v, Brown, 66 So. 2d 

See Cason v .  -- 

Accord Restatement 

1977). If emotional 

then they also are 

6 7 9 ,  681 (Fla. 1953), or invasion of privacy 

Baskin, 155 Fla. 198, 2 0  So .  2d 2 4 3  (1944). 

(Second) of Torts 39 569,  570 ,  652H, c m t .  b 

damages are ascertai-rrable in these contexts, 

ascertainable here. 

There c a n  he little doubt that emotional injury is more 

likely to occur when negligent medical advice leads parents to 

give birth t o  a severely i-mpaired child than if someone 

wrongfully calls them l i a r s ,  accuses them of unchastity, or 

subjects them to any other similar defamation. A defamation may 

have little effect, may not be believed, might be ignored, or 

could be reversed by trial publicity. B u t  t h e  fact of a child's 

serious congenital deformity. may have a profound effect, cannot 

be ignored, and at least in this case is irreversible. Indeed, 

these parents went to considerable lengths to avoid the precise 

injury t hey  now have suffered. We conclude that public policy 
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requires that the impact doctrine n o t  be applied within the 

c o n t e x t  of wrongful birth claims. Accordingly, in this respect 

the result reached by the district court is affirmed. 6 

PART 111, EXTRAORDINARY COSTS AFTER MAJORITY 

Another issue is whether the extraordinary costs of care 

and maintenance for Brandon are recoverable beyond the age of his 

majority. This is a question we l e f t  open in Fassoulas v. Ramey, 

450 S o .  2d 8 2 2 ,  823 n.1 (Fla. 1 9 8 4 ) .  Petitioners contend that 

damages of this type essentially are a claim for "wrongful 

life"--a tort Florida has n o t  recognized. While we agree t h a t  

5 

v .  Gray, 4 7 8  So. 2d 17 ( F l a .  1 9 8 5 ) :  
As Jus t ice  Alderman noted in his concurring opinion in Champion 

F7e today modify to a limited extent our  
previous hold ings  on the impact doctrine. 
In doing s o ,  however, we are unable to 
es ta l l i s l i  a r i g i d  hard and fast rule that 
would se t  the parameters f d r  recovery for 
psychic trauma in every case that may arise. 
The outer limits of this cause of action 
will be established by the courts of t h i s  
state in the traditional manner o€  the 
common law on a case-by-case basis. 

-- I d .  a t  2 1- 2 2  (Alderman, J . ,  concurring speciallyj. We agree 
that, a.t a minimum, th 'e  present case f a I l s  within the "outer 
Limits" noted by Justice Alderman.  The essence of the impact 
rule re1nci.m intact because here t h e  t o r t  was committed directly 
agains t  the mother and the f a the r ,  

To t h e  e x t e n t  of inconsistency with our views today, the 
op in ion  i n  Moores v, Lucas, 405 So.  2d 1022, 1026 (Fla. 5th DCA 
1 9 8 1 ) ,  is disapproved. We need no-t, and therefore do not, reach 
t h e  district court's alternative argument that an impact actually 
occurred here. 



"wrongful l i f e "  is not a part af Florida tort law, we do n o t  

accept the remainder of this argument. 

Part of the confusion stems from the fact that some 

jurisdictions have at least suggested that the tort of "wrongful 

life" can address two separate concerns: (1) t h e  extraordinary 

expenses associated with caring for t h e  impaired child until its 

death; and ( 2 )  liability for " s u f f e r i r i g "  caused by the 

impairmeEt. Continental Casualty Co. v. Empire - Casualty Co. ,  7 1 3  

P.2d 384,  393-94 (Colo. Ct. App. 1 9 8 5 )  (leaving question of 

damages €or wrongful life open) ,  affirmed - in part -" and reversed -- in 

part ~ sub -~ nom. E m p i r e  ---.--I C a s u a 1 t : ~ y l o .  "I_"__. v. St. Paul Fire & Marine -- Ins, 

-_I C o . ,  764 P . % d  1 2 9 1  ( C o l o ,  j .988) (reversing appeals court's 

recug:ij.tion of t n K : t  of wi:eny€u~l  l i f e ) .  The second category has 

greatly troubled alnivst every c o u r t  and comentatior addressing 

i. t . 

A Lawsuit ainrcd at. recovering the second type of 

"dainages" necessarj . ly would require the finder of fact to weigh 

the value of impaired i i f e  against the value of nonexistence. 

This is an  e x i s t e n t i a l  conundrum abou-t which the wisest people in 

history have sharply  disagreed. It leads to a string of 

i m p o n d e r a b l e s ,  How do we a s s i g n  d " v a l u e "  to nonex i s t ence ,  to 

n o t h i n g n e s s ?  How do we offset f o r  the relative "value" of an 

impaired Life, especially one ~ic=t yet I.i.ved? And what of those 

impaired children horn with some capaci ty  f o r  enjoyment? Do we 

weigh e a c h  of their SOC.TOWB against each cf t h e i r  joys, crassly 

assigning a negative and positive dollar value to each? 



Shakespeare's Hamlet, in asking whether to be or not to 

be, Pound no satisfactory answer to tho question. N o r  do we 

believe we can .  Clearly, the relative value of human existence 

o v e r  human nonexistence is not a matter cognizable under Florida 

tort law. There is no right to remain unborn. Thus, in 

rejecting general damages for wrongful life, the district court 

reached the correct result and its dec i s ion  on this issue is 

approved. Lloyd, 5 7 0  So. 2d a t  9 8 9 .  

T'he same conclusion does not hold true, however, for the 

extraordinary e x p e n s e s  that will arise from the impairment of a 

wrongfully born chi . ld .  T h e s e  expenses are no t  properly an aspect 

o f  a w r o n g f u l  l i f e  claim a t  all, but an aspect  of wrongful birth. 

Such damages are q u a n t i f i a b l e  w i t h  reasonable certainty, as we 

recocpized w i t h  regard to minor children in FassouPas, 450 So. 2d 

at 8 2 4 .  We t h u s  f i n d  no inconsistency in extending the tort of 

wrongful birth to encompass all extraordinary expenses caused by 

the impai r ing  c u r i d l t i o n  for t h e  d u r a t i o n  of the c h i l d ' s  life 

expectancy. J u s t i c e  strongly favors such an extension, ar,d we 

find no countervailing policy. 

I n d e e d ,  t h e  central policy of a l l  tort law is to place a 

person in a position nearly equivalent, to what would have existed 

had the d e f e n d a n t s '  conduct not breached a duty owed to 

plaintiffs, thereby causing i n j u r y .  In the context of wrongful 

birth, this means the situation that w o u l d  have existed had the 

c h i l d  actually been born in the state of health parents were led 

to believe would occur. Damages are - r iot  gauged against the state 
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of affairs that would have e x i s t e d  had the child never been born, 

because parents always assume the costs of healthy children born 

to them, even if ~nplanned.~ 

823- 24  (Fla. 1984). This policy c a n  be fulfilled here only by 

allowing recovery of all future extraordinary expenses Brandon 

will incur. Accordingly, the district court correctly held that 

s u c h  damages are recoverable, arid to this extent its opinion is 

approved. S e e  Lloyd, 570 So. 2d at 9 8 9 .  

Fassoulas v. R a m e y ,  450 So. 2d 822, 

T h e  next s u b i s s u e  i s  whether the district court properly 

h e l d  that these damages were a part of the parents' claim and 

could not be recovered by Brandon in his own right. We agree 

w i L h  t h e  result reached by the district court, but not its entire 

anf i  l y s i s .  The parents are guardians of the child's person, 

pwper t -y ,  and best interests unless and until a court lawfully 

terminates t h a t  relationship, arid the parents or other  l a w f u l  

giiar4j.m necessarily must be entrusted with any funds to pay for 

Bi-d nc?cri ' Y care , 

We do not agree t h a t  t h e  claint for extraordinary damages 

is dependent on any future parental duty owed Brandon after he 

reaches majority, as  the d i s t r i c t  court apparently concluded. To 

the contrary, t h e  claim is being asserted by parents in their 

present roles as guardians of the best  interests of an impaired 

Any holding to the contrary also would imply that t h e  purpose 
o f  wrongful birth is to fashion an award of money that 
syinbolically will " t a k e  back" the child's life. This macabre 
suggestion cannot be accepted. 



c h i l d .  Those best interests manifestly include a present-day 

responsibility to assert all legal claims that may provide for 

t h e  future extraordinary care of t h e  impaired child, b o t h  during 

minority and thereafter. The clai.ms essentially are derivative. 

As a r e s u l t ,  any such  damages recovered are for t h e  

benefit of Brandon David Lloyd, because they arise from the 

extraordj .nery expenses of caring for him during his minority and 

beyond. !Fhus, t h e  trial court s h o u l d  take all necessary measures 

to ensure that any such  amount .is properly identified, 

s e g r e g a t e d ,  and placed in t r u s t  for t h e  b e n e f i t  of Brandon David 

Lloyd. The parents, as n a t u r a l  g u a r d i a n s  of t h e  c h i l d ,  are 

presumed to be most fit to serve as trustees absent  a s u f f i c i e n t  

.showincj t o  t h e  c o n t r a r y .  Moreaver, this procedure will e n s u r e  

that the f u n d s  can  he yr!qJt?r'ly administered under the l a w  cf 

fiduciaries if, f o r  whatever reason, the parents na longer are 

a v a i l a b l e  to administer the trust at some p o i n t  in time. 

CONCLUSION 

We answer the c e r t i f i e d  question in the affirmative. The 

opinion under review is quashed 'to t h e  extent it conf l i c t s  with 

the view,s expressed above, b u t  o t h e r w i s e  is approved. This cause 

is remanded f o r  further proceedings consistent w i t h  t h e  views 

expressed above 

It is so ordered. 

BVERTON, GRIMES and HARDING, JJ., concur .  
BARKETT, C.J., concurs as to PART Ii a R d  PART 111 and dissents as 
to PART I with an  opinion, in which SHAW, J., concurs. 



McDONALD, J., concurs  as to PART I, concurs  specially as to PART 
111, and dissents as to PART 11 with an opin ion .  
KOGAN, J., c o n c u r s  as to PART TI and PART I11 and dissents as to 
PART I w i t h  an opin ion ,  in which BARKETT, C.J., concurs .  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
F I L E D ,  DETERMINED. 

IF 
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BARKETT, C.J., concurring in part, dissenting in part. 

I write separately to clarify my position with respect to 

the various issues resolved by t h e  majority opinion. 

I fully agree with the majority's conclusion in Part I1 

t h a t  emotional distress damages are recoverable in a wrongful 

birth claim. 

I11 that t h e  parents are entitled to recover damages for - all the 

extraordinary expenses of care and maintenance f o r  the totality 

of the child's life. 

1 also agree with t h e  majority's conclusion in Part 

I disagree w i t h  the majority's conclusion, however, that 

the statute of repose bars the Lloyd's cause of action. I concur  

w i t h  Justice Kogan's cogent analysis that the statute of repose 

in t h i s  case did riot hey in  to r u n  until the day Brandon was born. 

A n y  o the r  conc lu s ion  woi. i ld vj vlate t h e  access-to-courts provision 

of the Florida Ccr r i s t i t u t i on  by cutting o f f  a plaintiff's right to 

seek legal redress I__- before the cause of action ever existed. 

- C a r r  v. Broward County, 541 So. 2d 92,  96 (Fla. 1989) (Kogan, J,, 

dissenting); - see also - __.- Barron -- v. Shapiro, - 5 6 5  So. 2d 1319, 1322 

(Fla. 1 9 3 0 )  (Shaw, J., dissenting). Accordingly, I dissent from 

- See 

Part I of the majority opinion. 

SHAW, J . ,  concurs. 
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McDONALD, J . ,  concur r ing  i n  p a r t ,  d i s s e n t i n g  i n  part. 

I concur f u l l y  with p a r t  I of t h e  op in ion  which holds t h a t  

the s t a t u t e  of repose f o r e c l o s e s  any a c t i o n  a g a i n s t  D r .  Diaz. I 

d i s s e n t  on t h e  damages r ecove rab le  i n  a wrongful b i r t h  case. I 

would l i m i t  s u c h  damages t o  t h e  a c t u a l  economic l o s s  i n c u r r e d  by 

the parents of a deformed child and disallow i n t a n g i b l e  damages 

for mental anguish r e s u l t i n g  from the b i r t h  of such a child. 

Except where i .n ten t iona1  t o r t s  are involved,  and except  

w h e r e  au tho r i zed  by s t a t u t e  i n  w r o n g f E 1  d e a t h  cases, t h i s  Court 

h a s  h e r e t o f o r e  s t e a d f a s t l y  adhered t o  t h e  d o c t r i n e  t h a t  emotional  

pain and suf f s r i n g  damages sre not r ecove rab le  un le s s .  a t t e n d a n t  

t o  and p a r t  of physicaj .  trauma. W e  made one narrow excep t ion  t o  

this i n  Champion v,. Gray, 478 So.2d 1'7 (Fla. 1985), where a 

mother w a s  injured (her death ensued)  from seei .ng h e r  c h i l d  

injured. 

a physical i n j u r y  must manifest  i.t.sclf from t h e  psychic  trauma 

and the pa r ty  m u s t  have a sensory p e r c e p t i a n  of t h e  i n c i d e n t  

causing- t h e  i n j u r y  !;o a close fam1,l.y m e m b e r .  I n  Brown v .  

Cad.ilXa,c Motor Car D i v i z i o n  4 6 8  S o . 2 d  9 0 3  (Fla. 1985), we, 

a d h e r i n g  t o  t h e  impact doctrine, rejected a c l a im  of psychic 

damages kx+cause t h e  Champion - cri .- teria w e r e  not met. This case 

goes inuch f u r t h e r  t hap  - Champion - and allows g r i e f  damage e v e n  when 

t h a t  g:ci.ef dces no t  cause a physi.cai. i n j u r y .  I t  w i l l  send a 

s h i v e r  through the medical conmuriity and those seek ing  medical 

care. I believe it will serisusiy impede t h e  g i v i n g  of advice i n  

family planning .issues because of t h e  p o t e n t i a l  exposure  of 

unreasonable damages. 

To recover under  t h e  Chmipion - doctrine w e  decreed t h a t  



I suggest t h a t  the legislature look at this and determine 

w h e t h e r  it agrees with the majority's holding. If it does n o t ,  

t h e n  it s h o u l d  enact corrective legislation. 

Should  t h e  deformed child remain incompetent and subject 

to guardianship proceedings, I would agree with part III of t h e  

o p i n i o n .  I f ,  on t h e  other hand, ?.hat person is legally competent 

upon reaching his or her major i ty  then damages for e x t r a  medical 

care s h o u l d  no t  be allowed. 
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KOGAN, J. , concurring ir, p a r t ,  d i s s e n t i n g  i n  part. 

I c o n c u r  in parts I1 and 111 but dissent from Part 1. A 

repose period runs  from whatever point in time the statute itself 

specifies, not from some point arbitrarily selected by a court. 

The majority itself concedes as much. Majority op. at 8 (quoting 

Carr v. Rroward County, 505 Sa,2d 568, 570 (Fla. 4th DCA 1987), 

approved, .- 541 So.2d 92 (Fla. 1989)). Admittedly, the present 

statute is riot a model of clarity on this p o i n t ,  because it 

merely specifies that both the statute of limitation and the 

statute of repose are measured "€ram . . . the incident. 
§ 95.11(4)(b), Fla. Ctdt. ( 1 9 8 5 ) .  Thus, the entire case hinges 

on the meaning  of the undefined term "incident. 

I 1  8 

OIJS prior cases  on t h i s  question have been muddled. In 

p a r l - . i c u l n r ,  they have failed tc adequately focus on a critical 

d j  s t , inct iors i n  cases of this type---the distinction between 

de l ayed  discovery and delayed i n j u r y .  The statutory language 9 

Thus, it is hardly "inexplicable" to say that both are measured 
from the same point, as the majority states. Majority op. at 13. 
T h i s  is precisely what the statute says. 

"Delayed discovery" simply neans that an injury already has 
occurred Gut has not been discovered, as exemplified in Carr v. 
Broward County, 505 S0.2d 5 6 8  (Fla. 4th DCA 1987) (involving 
injury occurr ing  at b i r t h  but n o t  di.scavered until later), 
approved, 541 So.2d 9 2  (Fla. 1 9 8 9 ) .  "Delayed injury'' means t h a t  
injury Gas not yet occurred, even though an acjency has been set 
i n  motion that will cause an injury at some remove. In 
University of Miami v. Bogorff, 5 8 3  So.2d 1000 (Fla. 1991), we 
confronted a case that partially involved delayed injury: an 
injection that resulted in injury scme six months later. Because 
the present case involves delayed injury, not delayed discovery, 
I find the majority's discussion of ---- Carr unpersuasiva. 



c l e a r l y  was designed to address delayed discovery. Under the 

s t a t u t e ,  t h e  c a u s e  of a c t i o n  i s  barred i f  discovery does n o t  

occur  w i t h i n  four years "from . , . t h e  i n c i d e n t .  ,f10 Id. Rut 

the s a m e  s t a t u t o r y  l a n g u a g e  simply does n o t  address t h e  problem 

of delayed i n j u r y .  Indeed, it would seem very u n r e a s o n a b l e  t o  

s u g g e s t ,  as  the majority does, that a p e r s o n  i s  under an  

obligati.aii t o  discover what does not yet e x i s t .  

On t h i s  q u e s t i o n ,  t h e  majority ci.t.es no relevant a u t h o r i t y  

o t h e r  than a s i n g l e  highly u n p e r s u a s i v e  s e n t e n c e  i n  U n i v e r s i t y  of 

M i a m i  v .  Bogorff, - 583 50.26 1000 (Fla. 1 9 9 1 ) .  l1 

c h i l d  r e c e i v e d  an in jec t io l i  Lhat r e s u l t e d  in an i n j u r y  some six 

I n  Boqorff, a 

months later:. No _I.awaui.t-. was f i l e d  u n t i l  more t h a n  t e n  years had 

passed. Th. i s  Court in a single u n s u p p o r t e d  s e n t e n c e  s ta ted  t h a t  

tdhe statute of repuse barrcx? t h e  c a u s e  of a c t i o n  four yea r s  a f t e r  

the date the i n j e c t i o n  was ac lmin is tEred ,  - id. at 1003-04, even 

t hough  no in jury occmrred un2;i 1 s i x  months l a t e r .  This s t a t e m e n t  

w a s  unnecvssa ry  t o  decide the case, sixice t h e  cause of a c t i o n  

c l ea r ly  was barrod ur.de.r a n y  c c n s t r u c t i o n  of the s t a t u t e .  

This period is increased to seven years in cases of Eraud, I@ 
concealInent, o r  i n t e n t i o n a l  misrepresentat i o n s  c: E f a c t  . 
S 9 5 . 1 . 1 ( 4 ) ( h ) ,  Fla. Stat. (1985). 

None of t h e  o t h e r  cases c o n t a i n  d i s c u s s i o n  r e l e v a n t  t o  delayed 
i n j u r y .  A s  noted above, t h e  majority's reliance on  Carr i s  
misplaced, b e c a u s e  Carr w a s  n o t  a case of delayed injury b u t  of 
delayed disccvesy. 



I an not convinced the leyislature intended the s ta tu te  to 

be applied as suggested in Boqorff, and I dissented in Bogorff 

partly for that reason. The word "inc:ident" is simply too vague 

to say that, i n  delayed injury cases, the  Legislature wanted to 

gauge the repose period from the date of the last medical 

consultation. "Incident" just as reasonably can mean the date 

the injury occurs ,  whether or r:ot the injury is discovered on 

that d a t e  

Our law is settled that any reasonable doubt about the 

meaning of a statute limiting the time in which an action may be 

brought should be resolved in favor of allowing the longer period 

of time. Baskervillc-l.)onovan Engineers, Inc  . v. Pensacola 
Executive House Condomj.nium Ass'n, 581 So.2d 1301,  1303 (Fla. 

1991). Because t h i s  is so ,  I fj.nd the majority's one-sided 

analysis and the throwaway statement in Boqorff singularly 

unpersuasive. T h e r e  are two reasonable constructions here, and 

we are r equ i red  to adopt the m e  t h a t  preserves the cause of 

action. 

I--____ 

T h i s  is nothing contrary to law, reason, or policy; and I 

would note that delayed injury cases will be rather rare. It 

just so happens that, by their peculiar nature, wrongful birth 

suits almost always will involve a delayed injury, Obviously, 

there is 23 injury relevant to a wrongful birth claim if the 

child is never conceived, is aborted, or is miscarried, Only at 

birth does the injury itself occur, because only then can  there 

be a "wrongful birth." In the overwhelming majority of other 
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cases, delayed injury seldom will happen, although delayed 

discovery certainly is common in medical malpractice cases. 
12 

A few other points deserve mention. The majority suggests 

at one point t h a t  I am attempting to engraft the discovery rule 

onto the alien soil of statutes of repose, and then in the very 

next sentence says I am attempting to convert statutes of repose 

i n t o  lengthened statutes of limitation without discovery clauses .  

Majority op. at 13-14. I an attempting neither, and I would note 

i n  any event that the majority cannot have it both ways. 

Here, discovery and injury coincidentally occurred at the 

same time--when the infant was born obviously deformed. This 

coiricider,ce will not always r e c u r  even in wrongful birth claims. 

Suppose, f a r -  examp,”e, the child here had been born with a latent 

genetic defect. and t h e  p a r e n t s  then had failed to discover the 

impairment  until four years had elapsed from birth. In such a 

case, t h e  s t a t u t e  wf r w s e  __  would have extinguished this cause of 

a c t + i v n  OR the child‘s f o u r t h  birthday even though the statute of 

limitation still would not have expired because of the discovery 

rule. Thus ,  the majority is in error when i.t suggests that, 

u n d e r  my analyeis, “there would be no occasion where the repose 

l2 In f a c t ,  I question whether  Boyorff actually involved delayed 
injury. Depending on the factual record, t h e  injection of a 
harmful substance into the body may well constitute an injury in 
itself. 



period would expire before the statute o f  limitation per iod . "  

Majority up. at 13. 

Finally, there are t w o  i s s u e s  raised by petitioners that 

deserve discussion. Petiticners request t h a t  specia l  

instructions be given to the jury to offset the following against 

any recovery: (1) benefits received by the paren t s  as a result of 

Brandon's comfort and society,  minus  any emotional pain and 

s u f f e r i n g  the p a r e n t s  may feel; and (2) extraordi.nary costs of 

Brandon's care a f t e r  the probable date of his parents' deaths. 

The f i rs t  requested :jury instruction rests on section 9 2 0  

of t h e  Restatement (Second)  of Torts ( 1 9 7 9 ) ,  which states: 

When the defendant  ' s  t o r t i o u s  conduct has caused 
harm to the p l a i - n t i f f  or h i s  property and i n  so 
doing has conferred a special benefit to the 
interest of the p l a i n t i f f  that is harmed, the 
value of the henefit conferred is considered i n  
m i t i g a t i o n  of dmages ,  to t h e  e x t e n t  t h a t  this 
is equitable. 

(Emphasis added) 'This ~ rov~-s ion - - somet imes  called the "benefits 

rule"--essentially embodies ea r l i e r  common law principles 

regarding the set-off of spec ia l  benefits against Liabilities in 

a tort action. O t h e r  states have appl ied  t h e  benefits rule in 

t h e  context  ofm wrangful birth claims. EA:, g s b r e n n e r  v. 

Stan ley ,  _- 308  N.W.2d 2 0 9  (Mich. Ct. App. 1 9 8 1 ) .  

H o w e v e r ,  I am riot persuaded the benefits rule is 

applicable in ever'y wrongful. b i r t h ,  a l though  t h e r e  may be scme 

cases where it would apply.  I f i n d  that, under the facts 

presented to 11s by the perties, the wrongful birth of Brandon did 

riot confer "a  _special -. benefit" upon the prenta. 



It is clear both from sect ion 9 2 0  and its accompanyi-ng 

comments that a "special berief i t"  is one t h a t  improves the status 

quo in some significant way.  The Restatement notes, f o r  example, 

that set-off woald be required where a physician performs 

noncansensua l  surgery that blinds a p a t i e n t  in one eye but saves 

t h e  vision of the remaining eye. The present situation is more 

analogous t o  a situation in which the same physician blinds one 

eye but leaves the other healthy eye unharmed. There is no 

"special berief it. 

Here, the parents were attempting to have a healthy chiid, 

H a d  a l l  gone w e l l ,  Brandon w o u l d  be a normal boy, with a l l  t h e  

---I- usual benefits parents m . i y k i t  enjoy. Apart from Brandon's 

impairments, I see no "spec ia l  benef i t "  in the simple fact that 

he was born and may become an object  of love and affection for 

his p a r e n t s .  l 3  

Elrandon been born u n i m p a i ~ x ~ d .  As noted by the majority, a claim 

c - f  wrongful birth is nct judged by comparing t h e  present  

situation with the s t a t e  of affairs that would have existed if 

the child had not been b ~ r ~ i .  

would have existed had the child been born in t h e  state o f  health 

t h a t  petitioners were led to believe the child would have. 

T h e s e  factors a l so  would have been p r e s e n t  had 

The proper comparison is with what 

l3 O f  course, I do nat imply that Brandon's life has no value to 
the Lloyds. I simply believe that the value that does exist is 
usual, not  special ,  within the meaning of ';he benefits rule. 

- 3 2 -  


