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STATEMENT OF' THE CASE AND OF THE FACTS - - 

The  U n i t e d  S t a t e s  C o u r t  o f  Appeals,  E l e v e n t h  C i r c u i t ,  

i n  a p r i n t e d  O p i n i o n ,  d a t e d  A u g u s t ,  1 7 ,  1 9 9 0 ,  ( h e r e i n a f t e r  

" S l i p .  O p . " ) ,  p u r s u a n t  t o  A r t i c l e  5 ,  S e c t i o n  3 ( b )  ( 6 )  of t h e  

F ' lo r ida  C o n s t i t u t i o n ,  c e r t i f i e d  a q u e s t i o n  t o  t h i s  C o u r t  L S  a n  

i m p o r t a n t  q u e s t i o n  which  is d e t e r m i n a t i v e  o f  t h e  c a u s e  h e f o r e  

i t .  The E l e v e n t h  C i r c u i t  i n c l u d e d  i n  i t s  o p i n i o n  t h e  D i s c r i c t  

C o u r t ' s  o p i n i o n ,  S l i p .  O p .  App. 1, a n d  a d e t a i l i n g  o f  

S k u r n i c k ' s  a c t i v i t i e s  i n s o f a r  as t h e  E l e v e n t h  C i r c u i t  v i e w e d  

t h e s e  a c t i v i t i e s  as t h e y  m i g h t  r e l a t e  t o  t h e  a p p r o a c h  t a k e n  by 

t h e  D i s t r i c t  C o u r t ,  S l i p .  O p .  Ap-p.2. 

Ey l e t t e r  o f  S e p t e m b e r  4 ,  1490, to t h e  C l e r k  of th1.s 

C o u r t ,  t h e  Moving P a r t y ,  Sam S k u r n i c k ,  t h e  A p p e l l a n t / R e s p o n d e n t  

be low,  r e l i e d  upon h i s  b r i e f  before  t h e  E l e v e n t h  C i r c u i t  a n d  

d e c l a r e d  t h a t  had  no f u r t h e r  a r g u m e n t s  to  m a k e .  h o w e v e r ,  on p. 

2 of h i s  l e t t e r ,  S k u r n i c k  made r e f e r e n c e  t o  i s s u e s  and  f a c t s  

t h a t  a re  n o t  i n  t h e  r e c o r d  on  appea l ,  d i s c u s s e d  f u r t h e r ,  -- i n f r a .  

I n  h i s  b r i e f  t o  t h e  E l e v e n t h  C i r c u i t ,  t h e  

A p p e l l e / C l a i m a n t  s u b m i t t e d  a n  e l e v e n - p a g e  S t a t e m e n t  o f  t h e  C a s e  

a n d  of t h e  Fac ts .  A i n s w o r t h  a d o p t s  t h i s  S t a t e m e n t  o f  t h e  Facts  

before  t h i s  C o u r t  w i t h  o n e  c o r r e c t i o n ,  n a m e l y ,  on  p . 2  of t h e  

b r i e f ,  5 5 1 7 . 1 2 ( 1 ) ,  F l a .  S t a t .  is i n c o r r e c t l y  q u o t e d .  T h i s  

s t a t u t e  r e q u i r e s  d e a l e r s  t o  r e g i s t e r  w i t h  t h e  F l o r i d a  

D e p a r t m e n t  of B a n k i n g  a n d  F i n a n c E  i f  t h e y ,  " s e l l  s e c u r i t i e s  i n  

t h i s  s t a t e  t o  p e r s o n s  of t h i s  s t a t e  from o f f i c e s  o u t s i d e  t h i s  



L \ 

o t h e r w i s e . "  The unc . ? r l i ned  p o r t i o n  o f  t h e  p r e c e d i n g  q u o t a t i o n  

h a d  b e e n  o m i t t e d  i n a d v e r t e n t l y  f rom t h e  A i n s w o r t h  b r i e f  to  t h e  

E l e v e n t h  C i r c u i t .  

I n  h i s  l e t t e r - b r i e f  ( p . 2 ) ,  S k u r n i c k  t h o u g h t  i t  

a p p r o p r i a t e  t o  d i r e c t  t h i s  C o u r t ' s  a t t e n t i o n  t o  a p r o v i s i o n  i n  

h i s  c u s t o m e r ' s  a g r e e m e n t  w i t h  A i n s w o r t h  t h a t  t h e  a g r e e m e n t  a n d  

i t s  e n f o r c e m e m e n t  were t o  be q o v e r n e d  by N e w  Y o r k  law; a n d ,  h e  

c i t e d  h i s  b r i e f  t o  t h e  E l e v e n t h  C i r c u i t  as  t h e  s o u r c e  o f  t h i s  

p r o v i s i o n  i n  t h e  record. I n  h i s  b r i e f  t o  t h e  E l e v e n t h  C i r c u i t ,  

k i n s w o r t h  addressed t h i s  i s s u e  t h a t  had  n o t  b e e n  r a i s e d  before  

t h e  a r b i t r a t i o n  or b e f o r e  t h e  D i s t r i c t  C o u r t ,  B r .  1 0 - 1 1 ,  2 6 ,  as 

a n  i s sue  n o t  p r o p e r l y  on  appeal .  The E l e v e n t h  C i r c u i t ' s  cer- 

t i f i c a t i o n  t o  t h i s  C o u r t  i n d i c a t e s  t h a t  i t  a g r e e s  w i t h  

A i n s w o r  t h .  

I n  h i s  l e t t e r - b r i e f  ( p . 2 )  , S k u r n i c k  r e p r e s e n t s  t h a t  

i n t e r s t a t e  t e l e p h o n e  c a l l s  t o  him f r o m  A i n s w o r t h ' s  nephew were 

t e l e p h o n e  c a l l s  b e t w e e n  N e w  J e r s e y  a n d  C o n n e c t i c u t .  No s u c h  

f a c t s  appear  i n  t h e  r e c o r d  i n  w h i c h  S k u r n i c k  t e s t i f i e d  as  

f o l l o w s  : 

THE WITNESS: Yes. 

And I s p e n t  t h e  r e s t  o f  t h e  y e a r  
j u s t  l i q u i d a t i n g ,  g e t t i n g  o f f  
m a r g i n ,  as I ' v e  d o n e  r i g h t  now. 

And a l s o ,  I o n c e  r e c e i v e d  a 
t e l e p h o n e  c a l l  -- o n c e  or twice f r o m  
h i s  nephew a n d  I t o l d  him t h a t  I 
f e l t  t h a t  h e  was e x p o s e d  t o  g r e a t  
r i s k  a n d  a s k e d  f o r  i n s t r u c t i o n s  fo r  
p e r m i s s i o n ,  you  know, t o  s e l l  h i s  
s tocks  a n d  p lease  g e t  back t o  m e .  
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And t h i s  h a p p e n e d ,  I t h i n k ,  a t  
l e a s t  twice.  

And a t  o n e  time, I b e l i e v e  h e  
a s k e d  f o r  a l l  h i s  s tocks.  And h i s  
nephew s a i d ,  w e l l ,  I ' l l  t e l l  him -- 
i f  you d o n ' t  h e a r  f rom me, u s e  y o u r  
j u d g m e n t  t o  s e l l  -- i t  would  i n d i -  
c a t e  u s e  y o u r  j u d g m e n t  t o  g e t  him 
.off m a r g i n  and  s e n d  him h i s  s tocks.  
T r .  4 8 - 4 9 .  
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SUMMARY OF THE ARGUMENT 

S 5 1 7 . 1 2 ( 1 )  p r o v i d e s ,  " N O  d e a l e r  ... s h a l l  s e l l  

s e c u r i t i e s  i n  t h i s  s t a t e  t o  p e r s o n s  of  t h i s  s t a t e  from o f f i c e s  

o u t s i d e  t h i s  s t a t e ,  by ma i l  or o t h e r w i s e . "  T h i s  s t a t u t e  c o n -  

t a i n s  terms d e f i n e d  e l s e w h e r e  i n  c h .  517 .  When t h e  s t a t u t o r y  

d e f i n i t i o n s  and  t h e  p r o v i s i o n s  o f  S 5 1 7 . 1 2 ( 1 )  a r e  c o n s i d e r e d  

t o g e t h e r ,  t h e  l a t t e r  is r e a d i l y  p e r c e i v e d  a s  c o n t a i n i n g  n o  

a m b i g u i t y  so t h a t  i t s  terms s h o u l d  be  appl ied  l i t e r a l l y  t o  a 

n o n - r e s i d e n t  i n t r o d u c i n g  broker s u c h  as S k u r n i c k .  The  u n i q u e  

" l o n g - a r m "  p r o v i s i o n  e x p r e s s e d  i n  S 517 .12  (1) : F l o r i d a ' s  r e jec-  

t i o n  of t h e  a p p r o a c h  o f  t h e  U n i f o r m  S e c u r i t i e s  A c t  f o r  d e t e r -  

m i n i n g  when a s e l l i n g  of s e c u r i t i e s  o c c u r s  ' ' i n "  o n e  S t a t e  or 

a n o t h e r  f o r  i n t e r s t a t e  s e c u r i t i e s  t r a n s a c t i o n s ;  a n d  , t h e  

i n t e r p r e t a t i v e  R u l e  3E-200.001:  c o n f i r m  t h a t  S 5 1 7 . 1 2 ( 1 )  is t o  

be app l i ed  l i t e r a l l y .  The  D i s t r i c t  C o u r t ' s  a p p r o a c h  was 

cor rec t  i n  a p p l y i n g  t h e  t e s t  o f  F l o r i d a ' s  g e n e r a l  l o n g - a r m  s t a -  

t u t e  t o  t h e  u n i q u e  a n d  u n a m b i g u o u s  l a n g u a g e  o f  § 5 1 7 . 1 2 ( 1 )  i n  

d i r e c t l y  a p p l y i n g  t h e  l a t t e r .  

I f  a m b i g u i t i e s  a re  p e r c e i v e d  i n  S 5 1 7 . 1 2 ( 1 )  , t h e n ,  

a n a l o g i e s  f r o m  o t h e r  j u r i s d i c t i o n s  t h a t  d o  n o t  h a v e  s t a t u t o r y  

p r o v i s i o n s  s i m i l a r  t o  F lo r ida  b u t  do h a v e  p r o v i s i o n s  s i m i l a r  t o  

t h o s e  e x p r e s s e d  i n  t h e  U n i f o r m  S e c u r i t i e s  A c t ,  c o n f i r m  t h a t  

S k u r n i c k  was s e l l i n g  ' ' i n "  F l o r i d a  b e c a u s e  o f  h i s  " c o n t a c t s "  

w i t h  a F lo r ida  r e s i d e n t  - c u s t o m e r  o f  h i s  o v e r  a n i n e - y e a r  

per iod  u n d e r  t h e  " c o n t a c t s "  t e s t  u s e d  i n  t h e s e  o t h e r  j u r i s d i c -  

t i o n s .  The  E l e v e n t h  C i r c u i t  d i d  n o t  d e t a i l  a l l  o f  t h e  a c t i -  

4 
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v i t i e s  of S k u r n i c k  or a t t r i b u t a b l e  to h i m  for d e t e r m i n i n g  if he  

was s e l l i n g  " i n "  F l o r i d a .  Even  i n  these  j u r i s d i c t i o n s ,  t h e  

i s s u e  of w h e t h e r  a n  i n t e r s t a t e  s e c u r i t i e s  t r a n s a c t i o n  o c c u r r e d  

" i n "  o n e  s t a t e  or t h e  o ther  is r e s o l v e d  by r e f e r e n c e  to  s e c u r i -  

t i e s  s t a t u t e s  and  law a n d  n o t  common law, s a l e s  law, or UCC 

p r o v i s i o n s  r e l a t i n g  t o  s e c u r i t i e s .  

5 
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I 

ARGUMENT 

I. THE FEDERAL DISTRICT COURT D I D  NOT 
ERR I N  H O L D I N G  THAT THE TRANS- 
A C T I O N S  BETWEEN TEE PARTIES 
CONSTITUTED A SALE OF S E C U R I T I E S  
" I N  THIS STATE .. . FROM OFFICES 
OUTSIDE THIS STATE BY MAIL OK 
OTHERWISE" W I T H I N  THE M E A N I N G  OF 

5 1 7 . 1 2 ,  FLA. STAT. . ,  

T h e  E l e v e n t h  C i r c u i t  q u o t e d  t h e  D i s t r i c t  C o u r t  c o n -  

c e r n i n g  t h e  i s s u e  t h e  f o r m e r  had  d i f f i c u l t y  w i t h :  " Un 1 e s s 

S k u r n i c k  a c t u a l l y  s o l d  s e c u r i t i e s  i n  F l o r i d a  w i t h i n  t h e  m e a n i n g  

of  F l a .  S t a t .  S; 5 1 7 . 1 2 ,  no  l i a b i l i t y  may be f o u n d  p u r s u a n t  t o  

t h a t  s e c t i o n .  T h i s  C o u r t  h a s  f o u n d  n o  cases d i r e c t l y  u n d e r  

§ 5 1 7 . 1 2  w h i c h  e x p l a i n  w h a t  i t  means  t o  s e l l  a s e c u r i t y  i n  

F l o r i d a . ' '  S l i p  Op. 4 5 3 9 .  I n  c o n t e x t ,  it is p l a i n  t h a t  t h e  

D i s t r i c t  C o u r t ' s  l a n g u a g e  r e f e r s  t o  t h e  s u b - i s s u e  o f  w h e t h e r  

s a l e s  were made " i n  F l o r i d a  f r o m  o f f i c e s  o u t s i d e  F l o r i d a ,  by 

m a i l  or o t h e r w i s e "  a n d  n o t  w h e t h e r  " s a l e s "  o c c u r r e d  as wel l .  

T h e  D i s t r i c t  C o u r t  h a d  v i e w e d  a S; 5 1 7 . 1 2 ( 1 )  c l a im as  h a v i n g  

f o u r  e l e m e n t s  a n d  t h e  D i s t r i c t  C o u r t ' s  l a n g u a g e  q u o t e d  by t h e  

E l e v e n t h  C i r c u i t  r e l a t e d  to  t h e  t h i r d  o f  t h e s e  f o u r  e l e m e n t s ,  

v i z . ,  " i n  F l o r i d a  f r o m  o u t s i d e  F l o r i d a ,  by ma i l  or o t h e r w i s e , "  

S l i p .  O p . ,  App. I ,  4 5 4 2 :  

The  o n l y  i s s u e  w h i c h  r e m a i n s  is 
w h e t h e r  t h e  s u b j e c t  s a l e s  were made i n  
F l o r i d a  . S k u r n i c k  m a i n t a i n s  t h a t  
b e c a u s e  h e  d i d  a l l  h i s  b u s i n e s s  i n  h i s  
o f f i c e s  i n  N e w  Y o r k  a n d  C o n n e c t i c u t ,  
t h r o u g h  b r o k e r a g e  h o u s e s  a lso o u t s i d e  
o f  F l o r i d a ,  t h a t  h e  n e v e r  so ld  s e c u r i -  
t i e s  i n  F l o r i d a .  U n l e s s  S k u r n i c k  
a c t u a l l y  s o l d  s e c u r i t i e s  i n  F lo r ida  
w i t h i n  t h e  m e a n i n g  of F l a . S t a t .  § 
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517 .12 ,  no  l i a b i l i t y  may be f o u n d  p u r -  
s u a n t  t o  t h a t  s e c t i o n .  T h i s  C o u r t  h a s  
f o u n d  no cases d i r e c t l y  u n d e r  S 517 .12  
w h i c h  e x p l a i n  wha t  i t  means to  s e l l  a 
s e c u r i t y  i n  F lor ida .  However cases 
i n t e r p r e t i n g  F l o r i d a ' s  l o n g - a r m  s t a -  
t u t e  h e l p  i n  t h i s  r e g a r d .  F l a . S t a t .  
S e c t i o n  4 8 . 1 9 3 ( 1 )  ( a )  p r o v i d e s  t h a t  a n y  
p e r s o n  ' I . . .  c a r r y i n g  on  a b u s i n e s s  or 
b u s i n e s s  v e n t u r e  i n  t h i s  s t a t e  . . . ' I  is 
s u b j e c t  t o  j u r i s d i c t i o n  of t h e  c o u r t s  
o f  F l o r i d a .  The Supreme  C o u r t  of 
F l o r i d a  i n  D i n s m o r e  v .  M a r t i n  
B l u m e n t h a l  Assoc. I n c . ,  3 1 4  S o . 2 d  561: 
( F l a . 1 9 7 5 )  d i s c u s s e d  wha t  it means  t o  
e n g a g e  i n  a b u s i n e s s  v e n t u r e  i n  
F l o r i d a :  "The  a c t i v i t i e s  o f  t h e  p e r s o n  
s o u g h t  . . . m u s t  be c o n s i d e r e d  co l lec-  
t i v e l y  a n d  show a g e n e r a l  course of 
b u s i n e s s  a c t i v i t y  i n  t h e  S t a t e  f o r  
p e c u n i a r y  b e n e f i t . "  314 So.2d a t  564. 
Under  t h i s  t es t ,  S k u r n i c k  is c l e a r l y  
s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  F lo r ida  
c o u r t s  a n d  t h e  r e g i s t r a t i o n  r e q u i r e -  
m e n t s  o f  F l o r i d a  a p p l y  to  h i m ,  d e s p i t e  
h i s  p r o t e s t a t i o n s  t o  t h e  c o n t r a r y .  
M o r e o v e r ,  common s e n s e  i n d i c a t e s ,  t h a t  
o n e  who s e l l s  s e c u r i t i e s  by m a i l  t o  a 
p e r s o n  who is i n  F lo r ida  is s e l l i n g  
s e c u r i t i e s  i n  F l o r i d a .  

For t h e  r e a s o n s  d i s c u s s e d  more f u l l y  belowf t h e  

h o l d i n g  of t h e  D i s t r i c t  C o u r t  s h o u l d  n o t  be d i s t u r b e d .  

A. NO A M B I G U I T Y  EXISTS I N  S 5 1 7 . 1 2 ( 1 )  
THAT APPLIES LITERALLY TO THIS 
CASE 

A t  i s s u e  is t h e  a p p l i c a b i l i t y  o f  o n e  of t h e  r e g i s t r a -  

t i o n  p r o v i s i o n s  i n  Ch. 5 1 7 ,  F l o r i d a  S t a t u t e s ,  F l o r i d a ' s  

S e c u r i t i e s  a n d  I n v e s t o r  P r o t e c t i o n  A c t  ( " S I P A " )  , S 517 .12  (l), 

n a m e l y ,  "NO d e a l e r  ... s h a l l  ... s e l l  s e c u r i t i e s  i n  t h i s  s t a t e  

t o  p e r s o n s  of t h i s  s t a t e  f r o m  o f f i c e s  o u t s i d e  t h i s  s t a t e ,  by  
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m a i l  or o t h e r w i s e ,  u n l e s s  t h e  p e r s o n  h a s  b e e n  r e g i s t e r e d  . . . I '  

B o t h  f e d e r a l  c o u r t s  h a v e  asser ted  t h a t  " n o  cases" e x i s t  t h a t  

c o n t r o l  t h i s  i s s u e  of  w h e t h e r  S k u r n i c k  had  b e e n  s e l l i n g  " i n  

t h i s  s t a t e . "  Appel lee  c o n t e n d s ,  as  he  d i d  i n  a l l  p r io r  pro- 

c e e d i n g s ,  h o w e v e r ,  t h a t  t h i s  i s s u e  is a n d  f i s t  r e s o l v e d  by t h e  

l a n g u a g e  o f  s e v e r a l  p r o v i s i o n s  i n  S I P A  a n d  f o r  w h i c h  n o  ambi- 

g u i t y  e x i s t s .  

S k u r n i c k  is  a " d e a l e r "  w i t h i n  t h e  m e a n i n g  o f  5 

5 1 7 . 1 2 ( 1 ) .  However ,  t h e  term, " d e a l e r " ,  is a S I P A  p h r a s e  of 

a r t .  A " d e a l e r "  is d e f i n e d  i n  S 5 1 7 . 0 2 1 ( 9 )  ( a ) l  t o  i n c l u d e ,  

"Any p e r s o n ,  o t h e r  t h a n  a n  associated p e r s o n  r e g i s t e r e d  u n d e r  

t h i s  c h a p t e r ,  who e n g a g e s  e i t h e r  f o r  a l l  or p a r t  o f  h i s  t i m e ,  

d i r e c t l y  or i n d i r e c t l y ,  as broker or p r i n c i p a l  i n  t h e  b u s i n e s s  

o f  o f f e r i n g  , b u y i n g  , s e l l i n g ,  or o t h e r w i s e  d e a l i n g  or t r a d i n g  

i n  s e c u r i t i e s  i s s u e d  by a n o t h e r  p e r s o n . "  The term "broker" is 

d e f i n e d  t o  mean a " d e a l e r "  as  d e f i n e d  i n  S I P A .  5 5 1 7 . 0 2 1  ( 7 ) .  

P u r s u a n t  t o  i t s  d u t y  t o  a d m i n i s t e r  S I P A  a n d  i t s  d u t y  

t o  adopt r u l e s  n e c e s s a r y  or c o n v e n i e n t  f o r  t h e  proper i n t e r p r e -  

t a t i o n  o f  SIPA,  5 5 1 7 . 1 2 ( 1 ) ,  t h e  F l o r i d a  D e p a r t m e n t  o f  B a n k i n g  

a n d  F i n a n c e  h a s  d e f i n e d  s e v e r a l  t y p e s  of " d e a l e r s " ,  n a m e l y ,  

" b r o k e r / d e a l e r  , 'I " c a r r y i n g  d e a l e r  ,'I " e x e c u t i n g  d e a l e r  ,I1 

" i n t r o d u c i n g  d e a l e r , "  a n d  " i s s u e r / d e a l e r . "  R u l e  3E-200 .001  (10) 

( 1 1 1 ,  (161, (181, a n d  (21). 

An " i n t r o d u c i n g  dea l e r "  is  d e f i n e d  t o  mean ,  " a n y  

dea l e r  m a i n t a i n i n g  a f o r m a l  a g r e e m e n t / a r r a n g e m e n t  w i t h  a n o t h e r  
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dea le r  whereby  t h e  i n t r o d u c i n g  d e a l e r  d o e s  n o t  c a r r y  ( i . e .  

h o l d s  f u n d s  or s e c u r i t i e s ,  or c o n f i r m s  t r a n s a c t i o n s )  c u s t o m e r  

a c c o u n t s . "  A " c a r r y i n g  d e a l e r "  is d e f i n e d  as a ,  " d e a l e r  ma in -  

t a i n i n g  a f u l . l y / p r i n c i p a l l y  d i s c l o s e d  a g r e e m e n t / a r r a n g e m e n t  w i t h  

a n  i n t r o d u c i n g  d e a l e r ,  w h e r e b y  t h e  c a r r y i n g  c e a l e r  is r e s p o n -  

s i b l e  f o r  c u s t o m e r  m o n i e s  and  s e c u r i t i e s ,  a n d  c o n f i r m s  t r a n s a c -  

t i o n s  t o  t h e  c u s t o m e r  a c c o u n t s  i n t r o d u c e d . "  R u l e  3 E - 2 0 0 . 0 0 1 ( 1 1 )  

a n d  ( 1 8 ) .  

I n  t h i s  case,  S k u r n i c k  was a n  " i n t r o d u c i n g  d e a l e r "  who 

h a d  s e v e r a l  ' ' c l e a r i n g  d e a l e r s "  o r ,  as S k u r n i c k  c h a r a c t e r i z e d  

t h e m ,  " c l e a r i n g  f i r m s "  (R2-31-16) .  I n  t h e  s e c u r i t i e s  i n d u s t r y ,  

t h e  p a r t i e s  a r e ,  a c t u a l l y ,  more commonly r e f e r r e d  t o  as 

" c l e a r i n g "  a n d  " i n t r o d u c i n g "  "brokers" .  The E l e v e n t h  C i r c u i t  

r e f e r r e d  t o  S k u r n i c k ' s  c l e a r i n g  d e a l e r s  a s ,  " f i r m s  t h r o u g h  

w h i c h  S k u r n i c k  d e a l t . "  S l i p . 0 ~ .  , App.2 ,  # 5 .  Despi te  t h i s  

f a s t i d i o u s n e s s ,  t h e  r e l a t i o n s h i p  o f  S k u r n i c k  t o  h i s  c l e a r i n g  

d e a l e r s  is n o t  s u b j e c t  t o  d i s p u t e .  S k u r n i c k ' s  c l e a r i n g  d e a l e r s  

s e n t  A i n s w o r t h  h i s  m o n t h l y  s t a t e m e n t s  w i t h  S k u r n i c k ' s  name pro- 

m i n e n t l y  d i s p l a y e d  t h e r e o n .  S l i p . 0 ~ .  , App.2 ,  li.5. T h e s e  

m o n t h l y  s t a t e m e n t s  were t y p i c a l  a n d ,  f o r  e x a m p l e ,  S k u r n i c k  was 

i d e n t i f i e d  as t h e  a c c o u n t  e x e c u t i v e  and  h i s  C o n n e c t i c u t  a d d r e s s  

was shown a s  t h e  " o f f  i ce"  s e r v i n g  A i n s w o r t h .  T h e s e  s t a t e m e n t s  

were s e n t  r e g u l a r l y  t o  A i n s w o r t h  i n  F lo r ida  f r o m  o u t s i d e  

F l o r i d a  d u r i n g  t h e  n i n e - y e a r  p e r i o d  o f  t h e  A i n s w o r t h - S k u r n i c k  

r e l a t i o n s h i p  f r o m  1 9 7 6 - 1 9 8 5 .  
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_.- 

I I 

When S k u r n i c k  r e p l i e d  by mai l  t o  A i n s w o r t h ' s  i n q u i r y  

b y  ma i l ,  S k u r n i c k  i n c l u d e d  a n  a p p l i c a t i o n  f o r m  a n d  a l e t t e r  f o r  

A i n s w o r t h  t o  s i g n  ( w h i c h  h e  d i d ) ,  g i v i n g  S k u r n i c k  a u t h o r i t y  t o  

o p e n  a d i s c r e t i o n a r y  m a r g i n  a c c o u n t  and  e n c l o s i n g  a c h e c k  made 

p a y a b l e  t o  o n e  o f  S k u r n i c k ' s  " c l e a r i n g  f i r m s . "  (132-31-16). 

S l i p . O p .  , App.2,  # 3 .  

The D e p a r t m e n t  o f  B a n k i n g  a n d  F i n a n c e ' s  r u l e s  r e q u i r e  

b o t h  a n  " i n t r o d u c i n g  dea l e r "  and  a " c a r r y i n g  d e a l e r "  t o  be 

r e g i s t e r e d  p u r s u a n t  t o  5 5 1 7 . 1 2 .  R u l e  3 - 2 0 0 . 0 0 1 ( 1 1 )  a n d  ( 1 8 ) .  

I n  t h i s  c a se ,  S k u r n i c k ' s  c l e a r i n g  brokers were r e g i s t e r e d  i n  

F l o r i d a  b u t  S k u r n i c k  was n o t .  

Where a n  a g e n c y  s u c h  as t h e  F l o r i d a  D e p a r t m e n t  of 

B a n k i n g  a n d  F i n a n c e  h a s  no  s u b s t a n t i v e  r u l e m a k i n g  power , i ts  

c o n s t r u c t i o n  o f  a s t a t u t e  is " e n t i t l e d  t o  g r e a t  w e i g h t . "  - FTC 

v .  Pikindel Bros. ,  I n c . ,  359  U.S. 3 8 5 ,  3 9 1 ,  7 9  S . C t .  8 1 8 ,  8 2 3 ,  3 

L .Ed.  2d 8 9 3  ( 1 9 5 9 ) .  S u b  j u d i c e ,  t h e  F lo r ida  D e p a r t m e n t  of 

B a n k i n g  a n d  F i n a n c e  d i d  i n t e r p r e t  S 517 .12  a n d  p r o m u l g a t e d  

r u l e s  t h e r e f o r .  I ts  r u l e s  a r e  e n t i t l e d  t o  " g r e a t  w e i g h t "  i n  

t h i s  case.  

A m a i n  a r g u m e n t  o f  S k u r n i c k ' s  h a s  b e e n  t h a t  h e  d i d  n o t  

n e e d  t o  be r e g i s t e r e d  b e c a u s e  h e  d i d  n o t  p e r f o r m  c l e a r i n g  f u n c -  

t i o n s  a n d  b e c a u s e  h i s  c l e a r i n g  b r o k e r s  were r e g i s t e r e d .  

N e v e r t h e l e s s ,  F l o r i d a ' s  l e g i s l a t u r e  d i d  d e f i n e  

"dea le r "  a n d  " b r o k e r  . ' I  A s t a t u t o r y  d e f i n i t i o n  t akes  p r e c e d e n c e  

a n d  c o n t r o l s  o v e r  a l l  d e f i n i t i o n s  a n d  m u s t  be g i v e n  e f f e c t .  
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1 I 

E . g . ,  F i r s t  Nat.  Bank v .  F l o r i d a  I n d u s t r i a l  Com. ,  1 5 4  F l a .  7 4 ,  

1 6  So.2d 636 ( 1 9 4 4 ) .  The d e f i n i t i o n  o f  a "dea ler"  i n  SIPA is 

c o n s i d e r e d  ' ' v e r y  b r o a d  a n d  i n c l u s i v e "  u n l i k e  d e f i n i t i o n s  i n  

F l o r i d a ' s  UCC - I n v e s t m e n t  S e c u r i t i e s  laws. S .  H a r r i s o n  J r . ,  

" F l o r i d a  Code Comments t o  S 678 .8 -303 ,  ' B r o k e r ' " ,  r e p r i n t e d  i n  

1 9  F l a .  S t a t .  Ann. 7 0 ,  7 1  ( 1 9 7 6 ) .  

When a s t a t u t e  h a s  no  a m b i g u i t y ,  C o u r t s  a re  to  g i v e  

e f f e c t  t o  t h e  s t a t u t e  w i t h o u t  r e s o r t  t o  r u l e s  o f  c o n s t r u c t i o n .  

R e i n o  v .  S t a t e ,  352  So.2d 853  ( F l a .  1 9 7 7 ) ;  S t a t e  e x  r e l .  

F l o r i d a  J a i  A l a i ,  I n c .  v .  S t a t e  R a c i n g  Corn. ,  1 1 2  So .2d  8 2 5  

( F l a .  1 9 5 9 ) ;  Wagner v.  B o t t s ,  88 So.2d 6 1 1  (F la .  1 9 5 6 ) .  When 

t h e  d e f i n i t i o n s  o f  c h .  517  a r e  c o n s i d e r e d ,  no  a m b i g u i t y  i n  S 

5 1 7 . 1 2 ( 1 )  c a n  b e  p e r c e i v e d  a n d  t h i s  C o u r t  s h o u l d  g i v e  e f f e c t  t o  

i t s  l i t e r a l  terms, i . e . ,  " a p p l y  t h e  s t a t u t e  i n  a s t r a i g h t - f o r -  

ward, l i t e r a l  m a n n e r " .  S t a t e  v .  B u t l e r ,  3 2 5  So.2d 5 5 ,  56  ( F l a .  

3d DCA 1 9 7 6 ) .  

Ch. 5 1 7 ,  F l o r i d a ' s  B l u e  Sky law, was o r i g i n a l l y  

e n a c t e d  i n  1 9 3 1 .  Ch. 1 4 8 9 9 ,  Laws o f  F l o r i d a  ( 1 9 3 1 ) .  F l o r i d a ' s  

s e c u r i t i e s  law e x p e r i e n c e d  l i t t l e  c h a n g e  u n t i l  1 9 7 7  when 

F l o r i d a ' s  l e g i s l a t u r e  p a s s e d  t h e  I n v e s t o r  P r o t e c t i o n  A c t ,  Ch. 

77 -441 ,  L a w s  o f  F lo r ida ;  a n d ,  t h e n ,  d r a m a t i c a l l y  r e v i s e d  t h i s  

l e g i s l a t i o n  a g a i n  i n  1 9 7 8 ,  Ch. 78 -435 ,  Laws of F l o r i d a .  See,  

D .  R e t t ,  "The  E l o r i d a  Sales o f  S e c u r i t i e s  Law," F l o r i d a  And 

F e d e r a l  S e c u r i t i e s  R e g u l a t i o n  1 8 1  ( F l a .  Bar 2d e d .  1 9 7 9 ) .  

P r ior  to  1 9 7 3 ,  5 1 7 . 1 2 ( 1 )  p r o v i d e d ,  "NO d e a l e r  ... 
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s h a l l  e n g a g e  i n  b u s i n e s s  i n  t h i s  s t a t e  a s  s u c h  dea l e r  or s e l l  

a n y  s e c u r i t i e s  ... u n l e s s  he  h a s  b e e n  r e g i s t e r e d  as a d e a l e r  

. . . I '  By amendment  i n  1 9 7 3 ,  Ch. 73-68 ,  S 3, L a w s  of F l o r i d a ,  S 

5 1 7 . 1 2 ( 1 )  was amended t o  d e l e t e  t h e  p h r a s e ,  " i n  b u s i n e s s  i n  

t h i s  s t a t e "  a n d  add  t h e  p h r a s e ,  " i n  or f r o m  o f f i c e s  i n  t h i s  

s t a t e  or s e l l  s e c u r i t i e s  i n  t h i s  s t a t e  t o  r e s i d e n t s  t h e r e o f  

f r o m  o f f i c e s  o u t s i d e  t h i s  s t a t e ,  by m a i l  or o t h e r w i s e . "  

F u r t h e r  l a n g u a g e  o f  5 5 1 7 . 1 2 ( 1 )  e m e r g e d  f r o m  t h e  1 9 7 8  

a m e n d m e n t s  w h e r e ,  i n  e s s e n c e ,  t h e  l a n g u a g e  o f  " e n g a g e  i n  b u s i -  

n e s s "  was d e l e t e d ,  s i m p l i f y i n g  t h e  s t a t u t e  f u r t h e r .  

The  U n i f o r m  S e c u r i t i e s  A c t  ( " U S A " )  was p u b l i s h e d  i n  

1 9 5 6 .  F l o r i d a  is n o t  o n e  o f  t h e  3 7  j u r i s d i c t i o n s  t h a t  a d o p t e d  

t h e  USA.  B l u e  Sky  L. Rep. (CCH) 11115500 a n d  5596 ( h e r e i n a f t e r  

" 1 9 5 6  U S A " ) .  The 1 9 5 6  USA's r e g i s t r a t i o n  p r o v i s i o n ,  S e c t i o n  

2 0 1 ( a ) ,  p r o v i d e d :  " I t  is u n l a w f u l  f o r  a n y  p e r s o n  to  t r a n s a c t  

b u s i n e s s  i n  t h i s  s t a t e  as a b r o k e r - d e a l e r  or a g e n t  u n l e s s  he  is 

r e g i s t e r e d  u n d e r  t h i s  a c t . "  B l u e  Sky L. Rep. (CCH) 115521. 

The  scope o f  t h i s  1 9 5 6  USA l a n g u a g e  " t o  t r a n s a c t  b u s i n e s s  i n  

t h i s  s t a t e "  was s p e c i f i e d  b y  S e c t i o n s  414 ( a )  a n d  ( b )  

O f f i c i a l  Code Comment, B l u e  Sky L. Rep. (CCH) 115552.01. 

S e c t i o n  4 1 4  o f  t h e  1 9 5 6  USA, "Scope of t h e  a c t  a n d  s e r v i c e  of 

process ,"  was a n  e l a b o r a t e  s t a t u t e  w i t h  many b r i g h t  l i n e  r u l e s  

f o r  d e t e r m i n i n g  when t h e  1 9 5 6  USA a p p l i e d  t o  p e r s o n s  who s e l l  

or  o f f e r  t o  s e l l  s e c u r i t i e s  " i n  t h i s  S t a t e . "  B l u e  Sky  L. Rep. 

(CCH) 115554. F lo r ida  n e v e r  e n a c t e d  a n y  s e c u r i t i e s  l e g i s l a t i o n  

- 
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s i m i l a r  t o  t h e  1 9 5 6  U S A ' s  complex  S e c t i o n  414 .  

F l o r i d a ' s  v e r s i o n  of  S 5 1 7 . 1 2 ( 1 )  t h a t  e x i s t e d  i n  1 9 5 6  

was, h o w e v e r ,  s t r i k i n g l y  s imi l a r  t o  t h e  1 9 5 6  U S A ' s  r e q u i r e m e n t  

f o r  r e g i s t r a t i o n  of  a d e a l e r .  T h i s  s i m i l a r i t y  is c r i t i c a l ,  

t h e r e f o r e ,  f o r  e m p h a s i z i n g  t h e  e f f e c t s  w r o u g h t  i n  Ch. 517  b y  

t h e  1 9 7 3  amendmen t s ,  d i s c u s s e d  s u p r a ,  t h a t  a d d e d  t h e  l a n g u a g e  

p r o h i b i t i n g  t h e  s e l l i n g  of  s e c u r i t i e s ,  " i n  t h i s  s t a t e  ... f rom 

o f f  ices  o u t s i d e  t h i s  s t a t e ,  by mail or o t h e r w i s e ,  "F'lorida 

p l a i n l y  r e j e c t e d  m e t a p h y s i c a l  a p p r o a c h e s  t o  i d e n t i f y i n g  when 

t h e  s e l l i n g  o f  s e c u r i t i e s  t o  F l o r i d a  r e s i d e n t s  o c c u r r e d  i n  

F l o r i d a  f rom o f f i c e s  o u t s i d e  o f  F l o r i d a ,  by mai l  or o t h e r w i s e .  

- C f . ,  T y s o n  v. L a n i e r ,  1 5 6  So.2d 833 ( F l a .  1 9 6 3 )  ( t h e  p r i m a r y  

g u i d e  t o  s t a t u t o r y  i n t e r p r e t a t i o n  is l e g i s l a t i v e  p u r p o s e ) .  

F l o r i d a  o p t e d  f o r  i t s  own r u l e s  f o r  d e t e r m i n i n g  when i n t e r s t a t e  

t r a n s a c t i o n s  were s u b j e c t  t o  Ch. 517 u n l i k e  t h e  1 9 5 6  USA t h a t  

o p t e d  f o r  S e c t i o n  4 1 4  ( a ) - ( f )  t h a t ,  " d e f i n e s  and  d e l i m i t s  t h e  

a p p l i c a t i o n  of  t h e  A c t  i n  i n t e r s t a t e  or i n t e r n a t i o n a l  t r a n s a c -  

t i o n s  w i t h  o n l y  some of  t h e i r  e l e m e n t s  i n  t h e  s t a t e . "  B l u e  Sky 

L .  Rep. (CCH) 115554.01, p. 1 5 4 6 .  

The  USA u s e d  t h e  compound term " b r o k e r - d e a l e r "  i n  

o r d e r ,  

[T]o i n c l u d e  e i t h e r  a b r o k e r  or a 
d e a l e r .  The r e c o g n i z e d  d i s t i n c t i o n  
i s  t h a t  a b r o k e r  ac t s  f o r  t h e  b e n e f i t  
o f  a n o t h e r  w h i l e  a d e a l e r  a c t s  f o r  
i t s e l f  ( e . g .  i n  b u y i n g  or s e l l i n g  
f r o m  i ts  own i n v e n t o r y ) .  An i n d i v i -  
d u a l  who is  merely a s u b s t a n t i a l  
t r a d e r  i n  s e c u r i t i e s  is  n o t  con-  
s i d e r e d  to be " e n g a g e d  i n  t h e  b u s i -  
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n e s s  o f  e f f e c t i n g  t r a n s a c t i o n s . "  
B l u e  Sky L. Rep. ( K h )  11 5 6 0 1 ,  
O f f i c i a l  Code Comment No. 3 ,  p . 1 6 0 5 .  

The  1 9 5 6  USA a n d  i t s  s u c c e s s o r ,  t h e  1 9 8 5  U S A ,  had  as 

a n  o b j e c t i v e  t o  p r e v e n t  t h e  a p p l i c a t i o n  o f  a S t a t e ' s  r e g i s t r a -  

t i o n  p r o v i s i o n s  to  a n o n - F l o r i d a  b r o k e r  b e c a u s e  a c u s t o m e r  hap-  

p e n e d  t o  be  v a c a t i o n i n g  i n  F l o r i d a .  B l u e  Sky L. Rep. (CCH) , 
O f f i c i a l  Code Comment, 11 5 5 5 4 . 0 1  ( 1 2 )  and  115612, O f f i c i a l  Code 

Comment 2 ,  p. 1 6 2 2 .  F l o r i d a  r e a c h e d  t h e  same r e s u l t  two ways :  

(1) by t h e  l a n g u g a e  of " e n g a g e  i n  b u s i n e s s  i n  t h i s  s t a t e "  

( p r e - 1 9 7 3 )  and  " e n g a g e  i n  b u s i n e s s "  ( 1 9 7 3 - 1 9 7 7 )  ; a n d  ( 2 )  t h e  

l a n g u a g e  a d d e d  t o  S 5 1 7 . 1 2 ( 1 )  i n  1 9 7 3  p r o h i b i t i n g  t h e  s e l l i n g  

of  s e c u r i t i e s ,  " i n  t h i s  s t a t e  t o  r e s i d e n t s  t h e r e o f  f r o m  o f f i c e s  

o u t s i d e  t h i s  s t a t e ,  by mai l  or o t h e r w i s e "  ( e m p h a s i s  a d d e d ) .  

S u b  j u d i c e ,  i t  is u n c o n t e s t e d  t h a t  A i n s w o r t h  was a n d  is a 

F l o r i d a  d o m i c i l i a r y ,  much l ess  a F l o r i d a  " r e s i d e n t . "  

T h i s  C o u r t  s h o u l d  r u l e  as t h e  T h i r d  D i s t r i c t  C o u r t  of 

Appeals d i d  i n  M e r r i l l  L y n c h ,  P ie rce ,  F e n n e r  a n d  S m i t h  v .  

B y r n e ,  320  So .2d  436 ,  4 4 1  ( F l a .  3d DCA 1 9 7 5 )  w r i t  d i s c h a r g e d ,  

3 4 1  So .2d  498  ( F l a .  1 9 7 7 )  when i t  r e j e c t e d  a claim of a m b i g u i t y  

a b o u t  s t a t u t o r y  r e m e d i e s  i n  Ch. 5 1 7 :  " A f t e r  d u e  c o n s i d e r a t i o n  

o f  t h e  p o i n t s  p r e s e r v e d  by t h e  a s s i g n m e n t s  o f  e r r o r ,  we r e a c h  

t h e  c o n c l u s i o n  t h a t  t h e  a n s w e r s  t o  t h e  q u e s t i o n s  p r e s e n t e d  for 

d e c i s i o n  a re  f o u n d  i n  t h e  l a n g u a g e  of t h e  S t a t u t e .  T h i s  b e i n g  

S O ,  it  becomes n o t  o n l y  u n n e c e s s a r y  b u t  u n s e e m i n g  to  t u r n  to  

o t h e r  s o u r c e s  f o r  g u i d a n c e . "  
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B. METHODOLOGY FOR DETERMINING I F  A 
S E L L I N G  I N  V I O L A T I O N  OR S 
5 1 7 . 1 2  (1) OCCURRED " I N  THIS  
STATE" 

W h e t h e r  a s a l e  o f  s e c u r i t i e s  h a s  o c c u r r e d  ' ' i n "  o n e  

S t a t e  or a n o t h e r  d u r i n g  i n t e r s t a t e  t r a n s a c t i o n s  or t r a n s a c t i o n s  

w i t h  p a r t s  o c c u r r i n g  i n  s e v e r a l  S t a t e s  is n o t  a new i s s u e  f o r  

cases  c o n t a i n i n g  i s s u e s  o f  n o n - r e g i s t r a t i o n .  Most o f t e n ,  t h i s  

i s s u e  h a s  o c c u r r e d  i n  cases i n  wh ich  a f a i l u r e  to r e g i s t e r  

s e c u r i t i e s  ' ' in ' '  a S t a t e  h a s  b e e n  t h e  i s s u e ,  e . g . ,  G r e e n  v .  

hieis, V o i s i n ,  Cannon ,  I n c . ,  479 F.2d 462 ( 7 t h  C i r .  1 9 7 3 ) ,  b u t  

a t  l e a s t  o n e  case h a s  i n v o l v e d  a n  i s s u e  o f  a s e c u r i t i e s  

d e a l e r ' s  f a i l u r e  t o  r e g i s t e r  " in1 '  a S t a t e ,  S t i m m e l l  v .  S h e a r s o n  

H a m m i l l  & C o . ,  I n c . ,  4 1 1  F .Supp.  345 ( D . O r .  1 9 7 6 ) ;  a n d ,  i n  o n e  

c a s e ,  P e t r i t e s  v.  J . C .  B r a d f o r d  & C o . ,  646  F.2d 1 0 3 3 ,  1 0 3 6  ( 5 t h  

C i r .  1 9 8 1 ) ,  t h e  l a n g u a g e  of t h e  d e a l e r  r e g i s t r a t i o n  s t a t u t e ,  S 

5 1 7 . 1 2  (1) , F l a .  S t a t . ,  was r e l i e d  upon i n  c o n t e n d i n g  u n s u c c e s s -  

f u l l y  t h a t  s a l e s  of s e c u r i t i e s  d i d  n o t  o c c u r  " w i t h i n  F lo r ida"  

f o r  t h e  p u r p o s e s  o f  a p p l y i n g  t h e  s e c u r i t i e s  f r a u d  s t a t u t e ,  S 

5 1 7 . 3 0 1  , F l a .  S t a t .  

I n  t h e s e  cases,  t h e  i s s u e  o f  w h e t h e r  t h e  t r a n s a c t i o n  

o c c u r r e d  " i n "  a S t a t e  is r e s o l v e d  i n  a t h r e e - s t e p  process: (1) 

r e f e r e n c e  t o  t h e  l a n g u a g e  o f  t h e  s e c u r i t i e s  s t a t u t e s ,  espe- 

c i a l l y  d e f i n i t i o n s ;  ( 2 )  i d e n t i f i c a t i o n  o f  " s i g n i f i c a n t  

c o n t a c t s " ,  e . g . ,  P e t r i t e s ,  s u p r a . ,  6 4 6  F . 2 d r  a t  1 0 3 6 ,  w i t h  t h e  

S t a t e  i n  w h i c h  t h e  n o n - r e g i s t r a t i o n  o f f e n s e  is a l l e g e d  t o  h a v e  

o c c u r r e d ;  a n d ,  ( 3 )  i n t e r p r e t a t i o n  t h a t  promotes t h e  pol ic ies  
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a n d  i n t e r e s t s  promoted or protected by t h e  S t a t e ' s  securi t ies  

laws. E . g . ,  G r e e n ,  s u p r a ;  Kreis v .  Mates I n v e s t m e n t  F u n d ,  - -- -_ 
I n c .  , 4 7 3  F. 2d 1 3 0 8  ( 8 t h  C i r  . 1 9 7 3 )  ; Hardtke  v .  Love Tree 

C o r p . ,  386  F .Supp .  1 0 8 5  (E.D.  K i s .  1 9 7 5 ) ;  Get ter  v.  R . G .  

D i c k e n s o n  & C o . ,  3 6 6  F .Supp .  559  ( S . U .  Iowa 1 9 7 3 ) .  

T h i s  i s s u e  is - n o t  r e s o l v e d  by r e f e r e n c e  t o  p r i n c i p l e s  

o f  s a l e s  law b u t  s e c u r i t i e s  law, e . g . ,  Ge t t e r ,  s u p r a ;  G r e e n ,  

s u p r a .  

However , w h e t h e r  a s a l e  o f  s e c u r i t i e s  o c c u r r e d  " i n "  a 

S t a t e  is i n t i m a t e l y  c o n n e c t e d  t o  t h e  i s sue  of w h e t h e r  a s a l e  of 

s e c u r i t i e s  w i t h i n  a S t a t e ' s  s e c u r i t i e s  laws o c c u r r e d .  A s  

d i s c u s s e d  i n  P a r t  A ,  s u p r a ,  t h e  f u n c t i o n s  o f  e i t h e r  a n  

i n t r o d u c i n g  d e a l e r  or a c l e a r i n g  b r o k e r  c o u l d  be s a l e s  w i t h i n  

t h e  m e a n i n g  o f  S 5 1 7 . 1 2 .  F u r t h e r m o r e ,  t h e r e  is n o  q u e s t i o n  

t h a t  a p r o f e s s i o n a l  broker s u c h  as S k u r n i c k  is a s e l l e r  w i t h i n  

t h e  m e a n i n g  o f  s e c u r i t i e s  laws. P i n t e r  v .  D a h l ,  - U . S .  - , 1 0 8  

S . C t .  2 0 6 3 ,  1 0 0  L.Ed.2d 658  ( 1 9 8 8 ) .  

A t  i s s u e  i n  t h i s  case is a r e g i s t r a t i o n  s t a t u t e  i n  

S I P A .  A s  t h i s  C o u r t  h a s  o b s e r v e d ,  " ( T ) h e  m a i n  i n t e n t  of Ch. 

5 1 7  i s  t o  p r o t e c t  i n v e s t o r s  by r e q u i r i n g  r e g i s t r a t i o n " .  Date 

Lease F i n a n c i a l  Corp. v .  B a r a d ,  2 5 1  So .2d  6 0 8 ,  6 1 2  ( F l a .  1 9 7 4 ) .  

T h e  p u r p o s e s  of SIPA a re  t o  e n a b l e  p o t e n t i a l  i n v e s t o r s  t o  pro- 

t e c t  t h e m s e l v e s  t h r o u g h  e f f e c t s  o f  r e g i s t r a t i o n  r e q u i r e m e n t s  , 
- i d . ;  a n d ,  t o  p ro tec t  t h e  p u b l i c  f r o m  f r a u d u l e n t  a n d  d e c e p t i v e  

p r a c t i c e s  i n  t h e  s e c u r i t i e s  market .  Rudd v .  S t a t e ,  3 8 6  So .2d  
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1 2 1 6 ,  1 2 1 8  ( F l a ,  5 t h  DCA 1 9 8 0 ) .  The r e g i s t r a t i o n  p r o v i s i o n s  0 

SIPA a n d  SIPA i t s e l f  a r e  remedial  l e g i s l a t i o n  a n d ,  t h u s ,  

e n t i t l e d  t o  a l i b e r a l  c o n s t r u c t i o n  to  a c h i e v e  t h e i r  g o a l s  a n d  

t o  f u r t h e r  u n d e r l y i n g  l e g i s l a t i v e  i n t e n t .  M c D a n i e l  v .  McElvy ,  

9 1  F l a .  7 7 0 ,  1 0 8  So. 8 2 0  ( 1 9 2 6 ) .  

5 1 7 . 1 2 ( 1 )  c o n t a i n s  v a r i o u s  terms d e f i n e d  i n  

SIPA. C h i e f  among t h e s e  f o r  p u r p o s e s  o f  t h i s  case a r e  

" d e a l e r , "  d i s c u s s e d  s u p r a ;  " s e l l " ;  a n d ,  " i n  t h i s  s t a t e " .  

h o w e v e r ,  t h i s  s t a t u t e  c o n t a i n s  a p r o v i s i o n  t h a t  appears  t o  be 

u n i q u e  t o  F l o r i d a ' s  B l u e  Sky L a w s ,  n a m e l y ,  a dea le r  c a n n o t  s e l l  

s e c u r i t i e s  " i n  t h i s  s ta te ' '  t o  p e r s o n s  o f  t h i s  s t a t e ,  " f r o m  

o f f i c e s  o u t s i d e  t h i s  s t a t e ,  by m a i l  or o t h e r w i s e " .  T h i s  p r o v i -  

s i o n  was a d d e d  t o  s e c u r i t i e s  l e g i s l a t i o n  by amendment  i n  1 9 7 3 .  

Ch.  73 -68 ,  S 3 ,  Laws  of F l o r i d a ,  a m e n d i n g  5 517 .  1 2 ,  ( 1 9 7 1 )  

T h i s  1 9 7 3  amendment  h a s  l o n g  b e e n  r e c o g n i z e d  as i n s e r t i n g ,  "a 

' l o n g - a r m '  p r o v i s i o n "  a i m e d  a t  n o n r e s i d e n t s .  D.  R e t t ,  "The  

F l o r i d a  Sa le  of S e c u r i t i e s  L a w , "  F l o r i d a  a n d  F e d e r a l  S e c u r i t i e s  

R e g u l a t i o n  1 8 1 ,  1 9 4  (F la .Bar  2d ed .  1 9 7 9 ) .  T h u s ,  F l o r i d a ' s  

l e g i s l a t o r s  wen t  t o  u n i q u e  l e n g t h s  t o  i n s u r e  u s a g e  o f  t h e  m a i l  

b y  n o n r e s i d e n t s  w i l l  b e  a d e t e r m i n i n g  f a c  or f o r  r e q u i r i n g  

r e g i s t r a t i o n  a n d  n o t  a f a c t o r  f o r  e x c u s i n g  i t .  S i g n i f i c a n t l y ,  

t h e  D i s t r i c t  C o u r t  r e s o r t e d  t o  cases i n t e r p r e t i n g  F l o r i d a ' s  

l o n g - a r m  s t a t u t e  t o  h e l p  it d e t e r m i n e  i f  S k u r n i c k ' s  sa les  were 

"made i n  F l o r i d a " .  S l i p  O p . ,  App. 1, 4 5 4 3 .  Compare, S 5 1 7 . 0 7  

r e q u i r i n g  t h e  r e g i s t r a t i o n  of s e c u r i t i e s  so ld  " w i t h i n  t h i s  s ta -  
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t e "  t h a t  does 7 n o t  c o n t a i n  l a n g u a g e  i d e n t i c a l  or s i m i l a r  to  t h a t  

d i s c u s s e d  i m m e d i a t e l y  a b o v e  i n  S 517.12 a d d e d  by a n  amendment  

i n  1 9 7 3  t o  SIPA. 

A s  d e f i n e d  i n  SIPA,  I' s a l e  or s e l l  means  a n y  

c o n t r a c t  of s a l e  or d i s p o s i t i o n  o f  any  i n v e s t m e n t ,  s e c u r i t y ,  or 

i n t e r e s t  i n  a ' s e c u r i t y ,  f o r  v a l u e " .  S 517.G21 ( 2 0  . 
Sub j u d i c e ,  t h e  Dis t r ic t  C o u r t  e x p r e s s l y  r e c o g n i z e d  

t h e  i m p o r t a n c e  of t h e  d e f i n i t i o n  o f  " s e l l " .  S l i p .  O p . ,  App. 1, 

4 5 4 3 .  S e c u r i t i e s  l e g i s l a t i o n  d e f i n i t i o n s ,  a s  d i s c u s s e d  more 

f u l l y  i n f r a ,  are  c r i t i c a l  s t a r t i n g  p o i n t s  f o r  i d e n t i f y i n g  

" s i g n i f i c a n t  c o n t a c t s "  u s e d  t o  d e t e r m i n e  i f  a s a l e  o c c u r r e d  

w i t h i n  a S t a t e  i n  v i o l a t i o n  of r e g i s t r a t i o n  p r o v i s i o n s .  The  

d e f i n i t i o n  of a " d e a l e r "  i s ,  a l s o ,  a s o u r c e  f o r  i d e n t i f y i n g  

" s i g n i f i c a n t  c o n t a c t s  , ' I  e s p e c i a l l y ,  "Any p e r s o n  . . . who e n g a g e s  

... d i r e c t l y  or i n d i r e c t l y ,  as broker ... i n  t h e  b u s i n e s s  of 

o f f e r i n g ,  b u y i n g ,  s e l l i n g ,  o r  _. o t h e r w i s e  d e a l i n g  or t r a d i n g  i n  

s e c u r i t i e s " .  S 5 1 7 . 0 2 1 ( 9 )  ( a ) l  ( e m p h a s i s  a d d e d ) .  The l a n g u a g e  

i n  t h e  s e c u r i t i e s  d e f i n i t i o n  of "Sa le"  or " s e l l " ,  n a m e l y ,  of 

a " d i s p o s i t i o n  ... of a s e c u r i t y  f o r  v a l u e , "  i d e n t i c a l  to  t h a t  

u s e d  i n  § 5 1 7 . 1 2  (1) , h a s  b e e n  c h a r a c t e r i z e d  as " a l l - e n c o m p a s -  

i n g " .  G r e e n ;  s u p r a ,  479  F . 2 d ,  a t  4 6 5  ( q u o t i n g  S i l v e r m a n  v .  

C h i c a g o  Ramada I n n ,  I n c . ,  6 3  I l l .  App.2d 9 6 ,  2 1 1  N.E.2d 5 9 6 ,  

5 9 9  ( 1 9 6 5 ) ) .  

I 

The l a n g u a g e  " i n  t h i s  s tatell  h a s  b e e n  r e c o g n i z e d  as 

a l l o w i n g  a p u r c h a s e r ' s  s t a t e  s e c u r i t i e s  l a w  o f  r e g i s t r a t i o n  to  be 
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as- 

? 

v i o l a t e d  e v e n  i f  t h e  s e l l e r  h a s  complied w i t h  t h e  r e g i s t r a t i o n  

laws o f  t h e  s e l l e r  Is s t a t e ,  p r o v i d e 3  , f o r  t h e  p u r c h a s e r ' s  

s t a t e ,  " ( T ) h e r e  is some t e r r i t o r i a l  n e x u s  t o  a p a r t i c u l a r  

s t a t e " .  L i n t z  v.  C a r e y  Elanor !,td., .- 6 1 3  F .Supp.  5 4 3 ,  5 4 9  (D.Va. 

1 9 8 5 ) .  T h i s  s t a t u t o r y  l a n g u a g e  d o e s  n o t  r a i s e  a c o n f l i c t s  o f  

law i s s u e  and  is i n t e n d e d  t o  and  d o e s  r v c o g n i z e  t h a t  a s e c u r i -  

t i e s  t r a n s a c t i o n  c a n  be  c o v e r e d  s i n u l t a r e o u s l y ,  by t h e  s e c u r i -  

t i e s  s t a t u t o r y  scheme of s e v e r a l  s ta tc?s .  - I d . ,  a t  5 5 1 .  

S e c u r i t i e s  l e g i s l a t i o n s '  d e f  i u i i . i o n  of a " s a l e "  com- 

p a r a b l e  t o  t h e  d e f i n i t i o n s  c o n t a i n e d  i n  S $  5 1 7 . 0 2 1 ( 1 5 )  a n d  ( 2 0 )  

a r e  " b r o a d  a n d  u n a m b i g u o u s "  by w h i c h ,  " e \ e r y  s t e p  t o w a r d  t h e  

c o m p l e t i o n  of a s a l e  would be  a s a l e " .  -- G r e c n ,  s u p r a ,  479  F . 2 d l  

a t  4 6 5  ( q u o t i n g  S i l v e r m a n ,  s u p r a ) .  -- See a l s o ,  B e n j a m i n  v .  

C a b l e v i s i o n  P rogramming  I n v e s t m e n t s ,  1 1 4  Ill. 2 3  1 5 0 ,  499  N.E. 2d 

1 3 0 9  ( 1 9 8 5 )  (a  s a l e  i n  s e c u r i t i e s  law e n c o m p s s s e s  a c t i v i t i e s  

u s u a l l y  r e c o g n i z e d  as p r e l i m i n a r y  s teps  f.n t h e  c c n s u m m a t i o n  of 

a s a l e ) .  

C .  ANALOGIES 

I n  S t immel ,  s u p r a ,  r e s i d e n t s  of O r e g o n  t r a v e l l e d  t o  a 

b r o k e r ' s  C a l i f o r n i a  o f f i c e  i n  w h i c h  t h e  O r e g o n i a n s  s i g n e d  a 

m a r g i n  a g r e e m e n t .  I n  a o n e - y e a r  p e r i o d ,  t h e  O r e g o n i a n s ,  s u b -  

s e q u e n t l y ,  b o u g h t  a n d  s o l d  s e c u r i t i e s  by means  o f  t e l e p h o n e  

c a l l s  a n d  c o r r e s p o n d e n c e  f r o m  O r e g o n .  The C a l i f o r n i a  brokers 

were n o t  r e g i s t e r e d  t o  s e l l  s e c u r i t i e s  i n  O r e g o n  a l t h o u g h  t h e y  

knew t h e i r  c u s t o m e r s  l i v e d  a n d  worked i n  O r e g o n .  4 1 1  F . S u p p . ,  
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- -  _I 

a t  346-47 .  The Oregon S e c u r i t i e s  Law had a s p e c i a l  p r o v i s i o n  

d e f i n i n g  o f f e r s  and a c c e p t a n c e s  i n  t r a d i t i o n a l  l o n g - a r m  

f a s h i o n .  I d . ,  a t  348-49 .  The D i s t r i c t  C o u r t  h e l d  t h a t  t h e  

C a l i f o r n i a  bro! :ers  were r e q u i r e d  t o  be r e g i s t e r e d  u n d e r  t h e  

O r e g o n  law b u t ,  had f a i l e d  t o  do so ,  e n t i t l i n g  t h e  O r e g o n  c u s t o -  

mers to a r e s c i s s i o n  f o r  t h e  i n t e r s t a t e  t r a n s a c t i o n s .  The brc- 

kers  had  been  " t r a n s a c t i n g  b u s i n e s s  i n  O r e g o n " .  - I d .  , a t  3 4 8 .  

- *  

S t i m m e l  n e c e s s a r i l y  is o f  l i m i t e d  v a l u e  s u b  j u d i c e  

b e c a u s e  of  t h e  s p e c i f i c  O r e g o n  l e g i s l a t i o n  i n v o l v e d  for  w h i c h  

t h e r e  is no  e x p r e s s  e q u i v a l e n t  i n  F l o r i d a .  However ,  t h e  l o n g -  

arm a p p r o a c h  t o  d e t e r m i n e  if t h e  t r a n s a c t i o n s  were " i n  O r e g o n "  

i s  o b v i o u s .  

I n  P e t r i t e s ,  t h e  d e f e n d a n t s  were a G e o r g i a  b r o k e r a g e  

f i r m  a n d  i t s  s a l e s m a n  a g a i n s t  whom F l o r i d a  s e c u r i t i e s  b u y e r s  had  

a l l e g e d  a v i o l a t i o n  of F l o r i d a ' s  s e c u r i t i e s  l aws ,  S 5 1 7 . 3 0 1 .  

T h e  d e f e n d a n t s  c l a i m e d  t h a t  § 5 1 7 . 1 2 ( 1 ) ,  " r e g u l a t o r y  broker  

r e g i s t r a t i o n , "  646 F . 2 d ,  a t  1 0 3 6 ,  e s t a b l i s h e d  t h a t  t h e  s a l e s  

a t  i s s u e  d i d  n o t  o c c u r  i n  F l o r i d a .  A " s i g n i f i c a n t  c o n t a c t s "  

a p p r o a c h  was u s e d  t o  f i n d  t h a t  t h e  s a l e s  h a d  o c c u r r e d  i n  

F l o r i d a .  Among t h e s e  were: (1) b r o k e r s '  k n o w l e d g e  o f  r e s i d e n c y  

o f  b u y e r s ;  ( 2 )  r epor t s  o f  t r a n s a c t i o n s  were s e n t  i n t o  F l o r i d a ;  

( 3 )  m o n t h l y  s t a t e m e n t s  were s e n t  i n t o  F l o r i d a ;  (4) t h e  F lo r ida  

b u y e r s  r e c e i v e d  a n d  s i g n e d  a c c o u n t  contracts i n  F l o r i d a ;  ( 5 )  

F l o r i d a  b u y e r  m a i l e d  c h e c k s  f r o m  F l o r i d a ;  ( 6 )  t e l e p h o n e  c a l l s  

from F l o r i d a  t o  G e o r g i a  o c c u r r e d .  - I d .  
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The P e t r i t e s  C o u r t  was t h e  f e d e r a l  F i f t h  C i r c u i t ,  t h e  

E l e v e n t h  C i r c u i t ' s  p r e d e c e s s o r  whose p r e c e d e n t  is b i n d i n g  o n  

t h e  E l e v e n t h  C i r c u i t .  Y e t ,  s u b  j u d i c e ,  t h e  E l e v e n t h  C i r c u i t  

f o u n d  n o  c o n t r o l l i n g  case.  S l i p .  Op.  4539 .  I n  P e t r i t e s ,  

F l o r i d a  law was a p p l i e d  e v e n  t h o u g h  n o  F l o r i d a  cases d i r e c t l y  

o n  p o i n t  had  b e e n  f o u n d  i n  r e s e a r c h .  On t h e s e  f a c t s ,  t h e  F i f t h  

C i r c u i t  a p p l i e d  F l o r i d a  law a n d  a f f i r m e d  t h a t  t h e  s a l e s  had  

o c c u r r e d  i n  F l o r i d a .  The P e t r i t e s  C o u r t  r e l i e d ,  i n t e r  a l i a ,  on  

1 9 5 6  Op.Fla.  A t t y .  Gen. 056-152 (May 1 7 ,  1 9 5 6 )  t h a t  i n t e r p r e t e d  

F l o r i d a ' s  s e c u r i t i e s  laws as a p p l y i n g  to  t h e  n e g o t i a t i n g  fo r  

s a l e  i n  a n y  manner  i r r e s p e c t i v e  t o  w h e r e  t h e  s a l e  f i n a l l y  was 

c o n s u m m a t e d .  The P e t r i t e s  C o u r t  c i t e d ,  a l s o ,  Kre i s ,  s u p r a ,  fo r  

a p p l y i n g  M i s s o u r i  l a w  when t h e  d e f e n d a n t  mai led w r i t t e n  c o n f i r -  

m a t i o n s  of p u r c h a s e  t o  M i s s o u r i ;  a n d ,  M a r t i n  v .  S t e u b n e r ,  4 8 5  

F . S u p p .  88 ( S . D .  O h i o  1 9 7 9 )  f o r  a p p l y i n g  O h i o  law when d e f e n -  

d a n t s  a d v e r t i s e d  i n  t h e  Wall S t r e e t  J o u r n a l  w i t h  c i r c u l a t i o n  i n  

O h i o  a n d  m a i l e d  mater ia l s  to  t h e  O h i o  b u y e r  i n c l u d i n g  a 

c o n t r a c t  s i g n e d  i n  O h i o .  

I n  t h e  case s u b  j u d i c e ,  it makes n o  d i f f e r e n c e  t h a t  

S k u r n i c k  I s  c l e a r i n g  b r o k e r s  made m a i l i n g s  of s t a t e m e n t s  a n d  of 

t r a d e  c o n f i r m a t i o n s  t o  A i n s w o r t h  i n  F l o r i d a .  O t h e r w i s e  t h e  

b i f u r c a t i o n  o f  broker f u n c t i o n s  b e t w e e n  i n t r o d u c i n g  a n d  

c l e a r i n g  b r o k e r s  t h a t  is widespread w i l l  h a v e  b e e n  deemed to  

c rea t e  a l o o p h o l e  i n  F l o r i d a ' s  " a l l  e n c o m p a s s i n g "  s e c u r i t i e s  

r e g i s t r a t i o n  laws. M o r e o v e r ,  t h e  F l o r i d a  D e p a r t m e n t  of B a n k i n g  
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I 

a n d  F i n a n c e ' s  R u l e  36 -200 .001  e n s u r e s  t h a t  no  s u c h  l o o p h o l e  

o c c u r s  b e c a u s e  s t e p s  i n  t h e  s e c u r i t i e s  t r a n s a c t i o n s  a r e  a l l o -  

c a t e d  by b r o k e r s  among t h e m s e l v e s .  

A n o t h e r  t h r e a d  o f  P e t r i t e s  i s  s i g n i f i c a n t .  The F i f t h  

C i r c u i t  c i t e d  T r a v e l e r s  H e a l t h  A s s o c i a t i o n  v .  V i r g i n i a ,  - 339  

U . S .  6 4 3 ,  6 4 7 ,  70 S . C t .  9 2 7 ,  9 2 9 ,  94 L.Ed. 1 1 5 4  ( 1 9 5 0 )  

u p h o l d i n g  a S t a t e ' s  B l u e  Sky law " w h e r e  b u s i n e s s  a c t i v i t i e s  

r e a c h  o u t  beyond o n e  S t a t e  and  c r ea t e  c o n t i n u i n g  r e l a t i o n s h i p s  

a n d  o b l i g a t i o n s  w i t h  c i t i z e n s  of a n o t h e r  s t a t e , "  ( E m p h a s i s  

a d d e d ) .  Sub  j u d i c e ,  t h e  D i s t r i c t  C o u r t  e x p r e s s l y  i n v o k e d  t h e  

l o n g - a r m  p r o v i s i o n  of § 4 8 . 1 9 3 ( 1 )  ( a )  as a n a l o g o u s  t o  t h e  pro- 

v i s i o n s  o f  § 5 1 7 . 1 2 ( 1 )  a p p l i c a b l e  t o  s e l l i n g  " i n  t h i s  s t a t e . "  

I n  t h e  formal long-a rm s t a t u t e ,  j u r i s d i c t i o n  is a p p l i e d  to  a 

p e r s o n  c a r r y i n g  on a b u s i n e s s  or b u s i n e s s  v e n t u r e  i n  t h i s  s t a t e  

b e c a u s e ,  as  t h i s  C o u r t  h a s  r u l e d  i n  D i n s m o r e  v .  M a r t i n  

E l u m e n t h a l  Assoc. I n c . ,  314  So.2d 5 6 1  ( F l a .  1 9 7 5 ) ,  § 

4 8 . 1 9 3 ( 1 )  ( a )  f o c u s e s  on  t h e  a c t i v i t i e s  o f  a n o n - r e s i d e n t  t h a t  

a r e  c o n s i d e r e d  c o l l e c t i v e l y  a n d  show a g e n e r a l  c o u r s e  of a c t i -  

v i t y  i n  t h e  S t a t e  f o r  p e c u n i a r y  b e n e f i t .  S l i p . O p . ,  App. 1, 

4 5 4 4 .  The D i s t r i c t  C o u r t  s u b  j u d i c e  p l a i n l y  was a f f e c t e d  l i k e  

t h e  P e t r i t e s  C o u r t ,  by t h e  c o n t i n u i n g  r e l a t i o n s h i p  and  o b l i g a -  

t i o n s  b e t w e e n  A i n s w o r t h  a n d  S k u r n i c k .  T h e s e  i n c l u d e d  a n i n e -  

y e a r  r e l a t i o n s h i p  b e t w e e n  a c u s t o m e r  and  a n  i n t r o d u c i n g  b r o k e r  

( a s  wel l  as  c l e a r i n g  b r o k e r s  who were r e g i s t e r e d ) ;  a n d ,  

S k u r n i c k ' s  h a v i n g  c o n t r o l  o v e r  A i n s w o r t h ' s  d i s c r e t i o n a r y  
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a c c o u n t  f o r  t h i s  same n i n e - y e a r  per iod .  N o  i s o l a t e d  ac t  or 

f a c t  is a t  i s s u e  s u b  j u d i c e .  

I n  G r e e n ,  s u p r a ,  t h a t  c o n f i r m a t i o n s  a n d  stock cer-  

t i f i c a t e s  were m a i l e d  f rom N e w  Y o r k  t o  t h e  I l l i n o i s  i n v e s t o r s ;  

a n d ,  t h e  s o l i c i t a t i o n  of o f f e r s  t o  buy i n  I l l i n o i s ;  were key  

f a c t s  i n  a p p l y i n g  I l l i n o i s  law. The C o u r t  was w a r y ,  too,  of 

c r e a t i n g  l o o p h o l e s  i n  t h e  I l l i n o i s  S e c u r i t i e s  Law:  

D e f e n d a n t s  became s u b j e c t  t o  t h e  s t a -  
t u t e  a t  l e a s t  when t h e y  s u c c e s s f u l l y  
c o m p l e t e d  t h e  s a l e  o f  London Ben 
s tock  a f t e r  s o l i c i t i n g  o f f e r s  t o  buy 
i n  I l l i n o i s .  To c o n s t r u e  t h e  l a n g u -  
g e  o f  t h e  s t a t u t e  o t h e r w i s e  wou ld  
permit  a n  i s s u e r  or d e a l e r  t o  s o l i c i t  
s a l e s  a t  w i l l  i n  I l l i n o i s  w i t h o u t  
c o m p l y i n g  w i t h  t h e  s t a t u t e ,  so l o n g  
a s  a n  a c t  e n t i r e l y  w i t h i n  t h e  
s e l l e r ' s  c o n t r o l ,  s u c h  as p l a c i n g  t h e  
proceeds i n  a bank a c c o u n t  or i s s u i n g  
s tock c e r t i f i c a t e s ,  were p e r f o r m e d  a t  
o r  f rom some o t h e r  p l ace .  I l l i n o i s  
r e s i d e n t s  s h o u l d  n o t  be so h e l p l e s s  
i n  o b t a i n i n g  p r o t e c t i o n  t h r o u g h  t h e i r  
own s t a t e  l e g i s l a t u r e  or d e p e n d e n t  
u p o n  t h e  p o s s i b i l i t y  o f  a i d  f r o m  t h e  
laws o f  a n o t h e r  s t a t e ,  p a r t i c u l a r l y  
when t h e y  m i g h t  be u n a b l e  t o  e v e n  
d e t e r m i n e  w h i c h  s t a t e  would  be t h e  
s t a t e  o f  s a l e  a t  t h e  t i m e  t h e y  
a c c e p t e d  t h e  o f f e r  t o  p u r c h a s e .  479 
F . 2 d f  a t  4 6 5 .  

I n  G e t t e r ,  s u p r a ,  " s i g n i f i c a n t  c o n t a c t s  w i t h  Iowa," 

3 6 6  F . S u p p . ,  a t  5 7 3 ,  t h a t  l e d  t o  a f i n d i n g  o f  a s a l e  of u n r e -  

g i s t e r e d  s e c u r i t i e s  i n  Iowa a n d  n o t  N e w  Y o r k ,  i n c l u d e d :  t h e  

i n v e s t o r s  were Iowa r e s i d e n t s ;  o n e  o f  t h e  d e f e n d a n t s  was a n  
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Iowa b r o k e r a g e  h o u s e ;  t h e  i n v e s t o r s  were s o l i c i t e d  by t h e  b r o -  

ke r s  i n  Iowa; a p u r c h a s e  a g r e e m e n t  was s i g n e d  i n  Iowa; s tock 

c e r t i f i c a t e s  were r e c e i v e d  i n  Iowa; a n d ,  t h e  i n v e s t o r s  e l e c t e d  

t o  r e s c i n d  i n  Iowa. I n  G e t t e r ,  t h e r e  were m u l t i p l e  brokers- 

d e f e n d a n t s .  The comment s ,  s u p r a ,  a b o u t  c l e a r i n g  b r o k e r s  a n d  

i n t r o d u c i n g  brokers would  seem to  a p p l y  h e r e ,  a s  w e l l .  See 

a l so ,  L i n t z ,  s u p r a ,  6 1 3  F . S u p p . ,  a t  5 4 9 ,  c i t i n g  Neils v .  b l a c k  

& C o . ,  [ 1971-78  T r a n s f e r  E i n d e r ]  B l u e  Sky L . R e p .  (CCH) 11 7 1 ,  

0 1 7  ( D . O r .  1 9 7 2 ) ,  i n  wh ich  a W a s h i n g t o n  b r o k e r  who c a l l e d  a 

c l i e n t  i n  Oregon  a d v i s i n g  t h e  c l i e n t  a b o u t  s e c u r i t i e s  of a 

C a l i f o r n i a  c o r p o r a t i o n  t h a t  c a u s e d  t h e  c l i e n t  t o  c a l l  t h e  

C a l i f o r n i a  company a n d  buy t h e  s e c u r i t i e s  i n  a p u r c h a s e  f o r  

w h i c h  t h e  b r o k e r  p e c u n a r i l y  b e n e f i t e d ;  was s u b j e c t  to  O r e g o n ' s  

s e c u r i t i e s  r e g i s t r a t i o n  p r o v i s i o n s .  

I n  H a r d t k e ,  s u p r a ,  v a r i o u s  " c o n t r a c t s "  were i d e n t i f i e d  

b y  t h e  C o u r t ,  3 8 6  F . S u p p . ,  a t  1 0 8 7 - 1 0 9 2 ,  t o  e s t a b l i s h  s a l e s  o f  

u n r e g i s t e r e d  s e c u r i t i e s  o c c u r r e d  i n  W i s c o n s i n  a n d  n o t  Iowa. 

R e c e i p t  of c o n f i r m a t i o n s  h e r e ,  too, were r e l e v a n t .  - I d . ,  a t  

1 0 9 1 .  The C o u r t  r e c o g n i z e d ,  too, t h a t  t h e  common law d e f i n i -  

t i o n  of a " s a l e "  d i d  n o t  a f f e c t  t h e  i n t e r p r e t a t i o n  o f  t h a t  term 

i n  W i s c o n s i n ' s  s e c u r i t i e s  l a w .  See a l so ,  Kreis,  s u p r a ,  473  

F . 2 d ,  a t  1 3 1 1  ( M i s s o u r i  law a n d  n o t  N e w  Y o r k  law a p p l i e d ,  i n t e r  

a l i a ,  b e c a u s e  t h e  c o n f i r m a t i o n s  were r e c e i v e d  i n  M i s s o u r i  a n d  

t h e  c o n f i r m a t i o n  or d e l i v e r y  c o n s t i t u t e d  a n  a c c e p t a n c e  of t h e  

i n v e s t o r ' s  o f f e r  t o  b u y ) .  
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Sub  j u d i c e ,  a l t h o u g h  S k u r n i c k  e x e r c i s e d  c o n t r o l  o v e r  a 

d i s c r e t i o n a r y  a c c o u n t ,  t h e  c o n f i r m a t i o n s  were s e n t  by h i s  

c l e a r i n g  b r o k e r s  t o  A i n s w o r t h  i n  F lo r ida .  C l e a r i n g  brokers a re  

n o t  a g e n t s  o f  t h e  i n t r o d u c i n g  b r o k e r .  Ahn v .  Rooney ,  Pace 

I n c . ,  624  F .Supp .  3 6 8  (S.D.N.Y. 1 9 8 5 ) ;  L e s t e r  v .  B a s n e r ,  676  

F . S u p p .  4 8 1  ( S . D . N . Y .  1 9 8 7 ) ;  Hawkins  v .  Mer r i l l ,  L y n c h ,  P i e rce ,  

F e n n e r  & B e a n e ,  85  F .Supp.  1 0 4  ( D . A r k .  1 9 4 9 ) .  

I n  F e i t l e r  v.  Midas  Associates,  4 1 8  F .Supp.  7 3 5 ,  7 3 8  

( E . D .  Wisc. 1 9 7 6 ) ,  t h e  C o u r t  i n t e r p r e t e d  t h e  p h r a s e ,  " s a l e  ... 
made i n  t h i s  S t a t e  [ W i s c o n s i n ]  ,I1 t h a t  was n o t  d e f i n e d ,  " i n  t h e  

l i g h t  of common s e n s e "  a n d  n o t  common law d e s p i t e  a n  a b s e n c e  of 

a d e f i n i t i o n  i n  t h e  W i s c o n s i n  s e c u r i t i e s  laws. F e i t l e r ,  i n  

t h i s  r e g a r d ,  m e r e l y  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  r u l e  of 

s t a t u t o r y  i n t e r p r e t a t i o n  t h a t  u n r e a s o n a b l e  c o n s e q u e n c e s  a r e  t o  

b e  a v o i d e d ,  S t a t e  v .  Webb, 3 9 8  So .2d  820 ( F l a .  1 9 8 1 ) ,  app l i e s  

e v e n  t o  j u d i c i a l  i n t e r p r e t a t i o n s  o f  s e c u r i t i e s  s t a t u t e s .  

D .  S K U R N I C K ' S  § 5 1 7 . 1 2 ( 1 )  CONTACTS 
W I T H  FLORIDA 

§ 5 1 7 . 1 2 ( 1 ) ' s  e x p r e s s  l a n g u a g e  e n c o m p a s s e s  a d e a l e r ' s  

s e l l i n g  o f  s e c u r i t i e s  " i n  t h i s  s t a t e  ... from o f f i c e s  o u t s i d e  

t h i s  s t a t e  by mai l  or o t h e r w i s e " .  P l a i n l y ,  t h e  s e l l i n g  " i n  

t h i s  s t a t e "  is u n d e r s t o o d  i n  p a r t  by r e f e r e n c e  t o  t h e  p h r a s e s :  

(1) " f r o m  o f f i c e s  o u t s i d e  t h i s  s t a t e " ;  a n d ,  ( 2 )  " b y  ma i l  - or 

o t h e r w i s e " .  ( e m p h a s i s  a d d e d ) .  

I n  i t s  A p p e n d i x  2 ,  t h e  E l e v e n t h  C i r c u i t  l i s t e d  f a c t s  
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i t  c o n s i d e r e d  as  d e t a i l i n g ,  " t h e  a c t i v i t i e s  o f  S k u r n i c k ,  i n s o -  

f a r  as t h e y  m i g h t  r e l a t e "  t o  t h e  d i s t r i c t  c o u r t ' s  a p p r o a c h  t o  

r e s o l v i n g  t h e  q u e s t i o n  c e r t i f i e d ,  ' 'by a n a l o g y  to  F l o r i d a ' s  

l o n g - a r m  s t a t u t e " .  S l i p .  O p .  4539.  A s  d i s c u s s e d  more f u l l y  

b e l o w ,  A i n s w o r t h  s u b m i t s  t h a t  t h e  E l e v e n t h  C i r c u i t ' s  A p p e n d i x  2 

does n o t  d e t a i l  a l l  o f  t h e  a c t i v i t i e s  and  f a c t s  deemed r e l e v a n t  

a s  " c o n t a c t s "  u n d e r  a S t a t e ' s  B l u e  Sky l a w  i n  d e t e r m i n i n g  

w h e t h e r ,  u n d e r  t h e  S t a t e ' s  s e c u r i t i e s  law, a v i o l a t i o n  o f  t h a t  

S t a t e ' s  r e g i s t r a t i o n  p r o v i s i o n s  i n  i t s  s e c u r i t i e s  laws o c c u r r e d .  

None o f  t h e  a u t h o r i t i e s  d i s c u s s e d  s u p r a ,  e x c e p t ,  

p e r h a p s ,  P e t r i t e s  ( b y  i m p l i c a t i o n  i n  t h e  F i f t h  C i r c u i t ' s  

i n t e r p r e t a t i o n  o f  F l o r i d a ' s  Ch. 5 1 7 )  had  a S t a t e  s e c u r i t i e s  

s t a t u t e  t h a t  c o n t a i n e d  a l o n g - a r m  p r o v i s i o n  s u c h  as  t h a t  

e x p r e s s e d  i n  S 5 1 7 . 1 2 ( 1 ) .  None o f  t h e  a u t h o r i t i e s  d i s c u s s e d ,  

s u p r a ,  had  a r e g u l a t i o n  s u c h  as R u l e  3E-200 .001  t o  ass i s t  i n  

d e t e r m i n i n g  w h e t h e r  t h e  s e l l i n g  o f  s e c u r i t i e s  laws o c c u r r e d  

w i t h i n  a S t a t e  i n  v i o l a t i o n  o f  t h e  S t a t e ' s  s e c u r i t i e s  l a w  

r e g  is  t r a t i o n  p r o v i s  i o n s .  

A l l  of t h e  a u t h o r i t i e s  d i s c u s s e d ,  s u p r a ,  d i r e c t  t h a t  a 

r e s o l u t i o n  o f  t h e  i s s u e  b e g i n s  by r e f e r e n c e  t o  t h e  s t a t u t o r y  

l a n g u a g e .  O t h e r  C o u r t s  h a v e  f o u n d  l a n g u a g e  i n  t h e i r  s e c u r i t i e s  

laws i d e n t i c a l  t o  F l o r i d a ' s  to  be c l e a r ,  u n a m b i g u o u s ,  a n d  a l l -  

e m c o r n p a s s i n g .  T h e s e  s t a t u t e s  d i f f e r  o n l y  by F l o r i d a ' s  u n i q u e  

s e c u r i t i e s  l ong-a rm p r o v i s i o n  i n  S 5 1 7 . 1 2 ( 1 ) .  T h i s  l o n g - a r m  

l a n g u a g e  i n  S 517 .12  (1) , A i n s w o r t h  s u b m i t s ,  i s ,  a l s o ,  c l e a r ,  
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u n a m b i g u o u s ,  a n d  a l l - e n c o m p a s s i n g .  A c c o r d i n g l y ,  o n  t h e  f a c t s  

s u b m i t t e d  i n  t h e  E l e v e n t h  C i r c u i t ' s  Append ix  2 a l o n e ,  

S k u r n i c k ' s  a c t i v i t i e s  are  p l a i n l y  w i t h i n  t h e  e x p r e s s  s t a t u t o r y  

l a n g u a g e  of § 5 1 7 . 1 2 ( 1 ) .  I n  t h i s  r e g a r d ,  r e f e r e n c e  to  R u l e  

3E-200.01 ,  d i s t i n g u i s h i n g  t y p e s  of d e a l e r s ,  c o n f i r m s  t h a t  S 

5 1 7 . 1 2 ( 1 )  app l i e s  t o  S k u r n i c k ' s  a c t i v i t i e s  d e t a i l e d  i n  A p p e n d i x  

2 by  t h e  E l e v e n t h  C i r c u i t  f r o m  t h e  p e r s p e c t i v e  o f  S k u r n i c k ' s  

b e i n g  a n  i n t r o d u c i n g  d e a l e r :  S 5 1 7 . 1 2 ( 1 )  a p p l i e s  t o  a n y  

" d e a l e r " ,  w i t h o u t  q u a l i f i c a t i o n ,  s e l l i n g  i n  F l o r i d a  f r o m  o f f i -  

ces o u t s i d e  o f  F l o r i d a  by m a i l  or o t h e r w i s e .  

The  E l e v e n t h  C i r c u i t ' s  c e r t i f i e d  q u e s t i o n ,  n a m e l y ,  

w h e t h e r  S k u r n i c k  was s e l l i n g  s e c u r i t i e s  i n  t h i s  S t a t e ,  is 

r e a d i l y  p e r c e i v e d  as  o n l y  a f r a g m e n t  o f  a q u e s t i o n  i n  t h e  l i g h t  

o f  t h e  l a n g u a g e  i n  5 5 1 7 . 1 2 ( 1 ) .  The c o m p l e t e  q u e s t i o n  f o r  t h i s  

C o u r t  t o  r e s o l v e  i s  w h e t h e r  S k u r n i c k ,  a n  i n t r o d u c i n g  b r o k e r ,  

was s e l l i n g  s e c u r i t i e s  i n  t h i s  s t a t e  f rom o f f i c e s  o u t s i d e  t h i s  

s t a t e  by m a i l  or o t h e r w i s e .  S 5 1 7 . 1 2 ( 1 )  s h o u l d  be c o n s t r u e d  

i n  c o n n e c t i o n  w i t h  e v e r y  o t h e r  p a r t  t o  p r o d u c e  a n  h a r m o n i o u s  

w h o l e .  E . g . ,  2A S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  4 6 . 0 5  ( 4 t h  

e d .  1 9 8 4 ) .  C f . ,  G r e e n l e a f  & C r o s b y  Co. v.  C o l e m a n ,  1 1 7  F l a .  

7 2 3 ,  158  So. 4 2 1  ( 1 9 3 4 )  (a  s t a t u t o r y  d e f i n i t i o n  t akes  prece- 

d e n c e  a n d  c o n t r o l s  o v e r  a l l  d e f i n i t i o n s ) .  

- 

What t h e  E l e v e n t h  C i r c u i t  h a s  c h a r a c t e r i z e d  as  

" a c t i v i t i e s "  o f  S k u r n i c k  a r e  r e f e r r e d  t o  by a l l  o t h e r  a u t h o r i -  

t i e s  as ' ' c o n t a c t s ' '  of S k u r n i c k .  U s i n g  t h e  E l e v e n t h  C i r c u i t ' s  



Y 

A p p e n d i x  2 o n l y ,  i t  is p l a i n  t h a t  S k u r n i c k ' s  " a c t i v i t i e s "  or 

" c o n t a c t s "  l i t e r a l l y  f a l l  w i t h i n  t h e  p l a i n  l a n g u a g e  of § 

5 1 7 . 1 2 ( 1 )  a n d  t h e  s t a t u t o r y  d e f i n i t i o n s  o f  t h e  terms u s e d  

t h e r e i n .  R u l e  

s o ,  r e c o g n i z e s  

s e c u r i t i e s  i n d u  

3 E - 2 0 0 . 0 0 1  m e r e l y  c o n f i r m s  t h i s  a n d ,  i n  d o i n g  

t y p e s  o f  d e a l e r s  or b r o k e r s  common i n  t h e  

t r y .  

The  " a c t i v i t i e s "  or " c o n t a c t s "  of S k u r n i c k  d e t z i l e d  by 

t h e  E l e v e n t h  C i r c u i t  i n  i t s  Append ix  2 a r e :  

1. The a r t i c l e  which  A i n s w o r t h  r e a d  
r e l a t i n g  t o  S k u r n i c k ' s  s u c c e s s  w i t h  
sma l l  a c c o u n t s  appeared i n  M o n e y ' s  
W o r t h ,  a N e w  York p u b l i c a t i o n .  

2 .  A i n s w o r t h  wrote t o  S k u r n i c k  i n  
h i s  N e w  Y o r k  o f f i c e  a f t e r  r e a d i n g  t h e  
m a g a z i n e  a r t i c l e .  

3 .  I n  r e s p o n s e  t o  A i n s w o r t h ' s  
i n q u i r y ,  S k u r n i c k  wrote t o  A i n s w o r t h  
i n  F l o r i d a ,  i n c l u d i n g  a n  a p p l i c a t i o n  
f o r m  a n d  a l e t t e r  w h i c h  A i n s w o r t h  
s i g n e d ,  g i v i n g  S k u r n i c k  a u t h o r i t y  to  
o p e n  a d i s c r e t i o n a r y  m a r g i n  a c c o u n t  
a n d  e n c l o s i n g  a c h e c k  made t o  B r u n s ,  
Nordeman ,  Rea & C o .  

4 .  A i n s w o r t h  c o m p l e t e d  t h e  appl ica-  
t i o n  f o r m  i n  F l o r i d a  a n d  r e t u r n e d  it 
t o  S k u r n i c k ' s  N e w  Y o r k  o f f i c e .  

5 .  M o n t h l y  s t a t e m e n t s  were s e n t  to  
A i n s w o r t h  i n  F l o r i d a  by  t h e  f i rms  
t h r o u g h  w h i c h  S k u r n i c k  d e a l t ,  B r u n s  
Nordeman and  B a c h e .  S k u r n i c k ' s  name 
was p r o m i n e n t l y  d i s p l a y e d  on  t h e  s t a -  
t e m e n t s .  

6 .  A i n s w o r t h  is d e a f  a n d  n e v e r  spoke 
p e r s o n a l l y  w i t h  S k u r n i c k  o v e r  t h e  
t e l e p h o n e .  T h e r e  were o c c a s i o n s  when 
S k u r n i c k  spoke w i t h  A i n s w o r t h ' s  
nephew.  I t  is u n c l e a r  f r o m  t h e  
r e c o r d ,  h o w e v e r ,  w h e t h e r  S k u r n i c k  
placed a n y  o f  t h e  t e l e p h o n e  c a l l s .  
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7 .  S k u r n i c k  speaks of  w r i t i n g  l e t -  
t e r s  t o  h i s  c l i e n t s .  ( R )  4 6  and  
4 7 :  25-1.  

8 .  S k u r n i c k  t e s t i f i e d  t h a t  h e  wrote 
t o  A i n s w o r t h  i n  F l o r i d a ,  s u g g e s t i n g  
t h a t  he  g e t  o f f  m a r g i n .  ( R )  4 7 : 9 .  

9 .  S k u r n i c k  s e n t  a r e b a t e  fo rm t o  
S k u r n i c k  i n  F l o r i d a  which A i n s w o r t h  
r e t u r n e d  t h r o u g h  t h e  ma i l .  ( R )  53. 

O t h e r  " a c t i v i t i e s "  or " c o n t a c t s "  o f  S k u r n i c k  were n o t  

d e t a i l e d  by t h e  E l e v e n t h  C i r c u i t  i n  i t s  Append ix  2: 

1. S k u r n i c k  knew t h a t  A i n s w o r t h  was 
a r e s i d e n t  of  F l o r i d a .  

2 .  S k u r n i c k ' s  o f f i c e s  were i n  N e w  
York o r i g i n a l l y  b u t  moved l a t e r  t o  
C o n n e c t i c u t .  

3 .  I n  1 9 7 6 ,  S k u r n i c k  was r e g i s t e r e d  
a s  a b r o k e r / d e a l e r  i n  t h r e e  S t a t e s ,  
n a m e l y ,  N e w  J e r s e y ,  N e w  Y o r k  and 
C o n n e c t i c u t .  By 1 9 8 5 ,  S k u r n i c k  was 
r e g i s t e r e d  o n l y  i n  C o n n e c t i c u t .  T r .  
1 2  

4 .  S k u r n i c k  chose t h e  c l e a r i n g  
b r o k e r  f o r  A i n s w o r t h .  

5 .  S k u r n i c k ' s  c l e a r i n g  b r o k e r  a t  
t h e  t i m e  t h a t  t h e  t r a n s a c t i o n s  w i t h  
A i n s w o r t h  commenced i n  1 9 7 6  was 
B r u n s ,  Nordeman, Rea & C o .  
( R 2 - 3 1 - 1 9 ) .  

6 .  E a r l y  i n  t h e  n i n e - y e a r  r e l a -  
t i o n s h i p  of  A i n s w o r t h  and  S k u r n i c k ,  
t h e  l a t t e r  c h a n g e d  c l e a r i n g  b r o k e r s  
a n d  s w i t c h e d  t o  P r u d e n t i a l - B a c h e  
S e c u r i t i e s  I n c .  as  h i s  c l e a r i n g  
b r o k e r .  

7 .  S k u r n i c k ' s  c l e a r i n g  b r o k e r s  
m a i l e d  c o n f i r m a t i o n s  o f  t h e  s e c u r i -  
t i e s  t r a n s a c t i o n s  i n  A i n s w o r t h ' s  
a c c o u n t  to  Ainswor  t h  i n  F lo r ida  
d u r i n g  t h e  n i n e - y e a r s  i n  which  t h e  
s e c u r i t i e s  a c c o u n t  e x i s t e d .  T r .  1 7 .  
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8.  S k u r n i c k  was i d e n t i f i e d  on  t h e  
c o n f i r m a t i o n s  o f  s e c u r i t i e s  t r a n s a c -  
t i o n s .  T r .  1 7 .  

9 .  T h e r e  were n u m e r o u s  t r a n s a c t i o n s  
i n  A i n s w o r t h ' s  a c c o u n t  o v e r  t h e  
n i n e - y e a r  p e r i o d .  

1 0 .  R a t i f i c a t i o n s  o c c u r r i n g  b e c a u s e  
o f  t h e  r ece ip t  o f  c o n f i r m a t i o n s ,  

e t c . ,  o c c u r r e d  i n  s t a t e m e n t s  , 
F l o r i d a .  

11. S k u r n i c k  t e s t i f i e d  h e  was 
" e n g a g e d  i n  t h e  b u s i n e s s  as a bro- 
ke r . "  T r .  11. 

1 2 .  S k u r n i c k  r e c e i v e d  c o m m i s s i o n s  
o n  a l l  t r a n s a c t i o n s  e f f e c u a t e d  i n  
A i n s w o r t h ' s  a c c o u n t .  T r .  1 9 .  

1 3 .  When A i n s w o r t h  moved w i t h i n  t h e  
S t a t e  o f  F l o r i d a  d u r i n g  1 9 7 6 - 8 5 ,  he  
n o t i f i e d  S k u r n i c k  who, t h e n ,  com- 
m u n i c a t e d  by mai l  t o  t h e  new 
a d d r e s s .  T r .  2 4 .  

1 4 .  A inswor  t h  s i g n e d  two a g r e e m e n t s  
s e n t  t o  him by S k u r n i c k ,  a s t a n d a r d  
c u s t o m e r ' s  a g r e e m e n t  a n d  a j o i n t  
a c c o u n t  a g r e e m e n t .  I'r. 2 7 .  

1 5 .  S k u r n i c k  became r e g i s t e r e d  w i t h  

S e c u r i t i e s  Dealers ,  I n c .  as  a 
b r o k e r / d e a l e r  i n  1 9 7 2 .  T r .  1 2 .  

t h e  N a t i o n a l  A s  soc i a t i o n  o f  

1 6 .  S k u r n i c k  was r e g i s t e r e d  w i t h  t h e  
S.E.C. i n  1 9 7 2 .  T r .  1 2 .  

1 7 .  S k u r n i c k  t e s t i f i e d :  ''1 s e r v e d  as 
a n  i n t r o d u c i n g  broker".  T r .  33.  

1 8 .  Despite h i s  c l e a r i n g  b roke r ' s  
p e r f o r m i n g  o f  i t s  c l e a r i n g  f u n c -  
t i o n s  , S k u r n i c k  b a s i c a l l y  was 
r e s p o n s i b l e  f o r  t h e  h a n d l i n g  o f  t h e  
a c c o u n t .  T r .  3 3 .  

1 9 .  S k u r n i c k  had  a s p e c i a l  f o r m  for  
people l i k e  k i n s w o r t h  who wrote t o  
S k u r n i c k  b e c a u s e  o f  t h e  M o n e y ' s  
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Worth a r t i c l e ;  a n d ,  t h i s  f o r m  was 
among t h e  papers mailed t o  A i n s w o r t h  
c o m p l e t e d  by h im,  a n d  mailed back t o  
S k u r n i c k .  T r .  3 7 .  

20.  S k u r n i c k  or o n e ' o f  h i s  
a s s i s t a n t s  wrote t o  A i n s w o r t h  f o r  
i n s t r u c t i o n s .  T r .  48. 
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CONCLUSION 

B e c a u s e  o f  t h e  c l ea r  a n d  u n a m b i g u o u s  l a n g u a g e  of 5 

5 1 7 . 1 2 ( 1 ) ,  i n c l u d i n g  t h a t  o f  t h i s  s t a t u t e ' s  u n i q u e  l o n g - a r m  

p r o v i s i o n ;  a n d ,  b e c a u s e  o f  t h e  s t a t u t o r y  d e f i n i t i o n s  of terms 

u s e d  i n  t h i s  s t a t u t e ;  S k u r n i c k  was p l a i n l y  s e l l i n g  s e c u r i t i e s  

t o  A i n s w o r t h  " i n "  F l o r i d a  a s  a n  i n t r o d u c i n g  broker from 

S k u r n i c k ' s  o f f  ices o u t s i d e  of F l o r i d a ,  by ma i l  or o t h e r w i s e .  

I n  a d d i t i o n ,  t h e  F l o r i d a  D e p a r t m e n t  o f  B a n k i n g  a n d  F i n a n c e ' s  

i n t e r p r e t a t i o n  of  S 5 1 7 . 1 2 ( 1 )  as w e l l  as  a n  a p p l i c a t i o n  of t h e  

" c o n t a c t s "  or a c t i v i t i e s  t e s t  d e v e l o p e d  j u d i c i a l l y  t o  d e t e r m i n e  

i f  s e c u r i t i e s  were sold i n  a S t a t e  i n  v i o l a t i o n  o f  a s e c u r i t i e s  

r e g i s t r a t i o n  s t a t u t e ;  b o t h  c o n f i r m  t h e  c o n c l u s i o n  r e a c h e d  from 

a c o n s i d e r a t i o n  o f  t h e  s t a t u t o r y  l a n g u a g e  a l o n e .  The  D i s t r i c t  

C o u r t ' s  a n a l o g y  t o  F l o r i d a ' s  g e n e r a l  l o n g - a r m  s t a t u t e  f o r  p u r -  

poses o f  a p p l y i n g  t h e  l o n g - a r m  p r o v i s i o n  i n  5 5 1 7 . 1 2 ( 1 )  was a 

proper a n a l o g y .  The r e s u l t  r e a c h e d  by t h e  D i s t r i c t  C o u r t  was 

co r rec t .  

The  q u e s t i o n  c e r t i f i e d  by t h e  E l e v e n t h  C i r c u i t  m u s t  be 

a n s w e r e d  i n  t h e  a f f i r m a t i v e .  
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