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I. 

SUMMARY OF ARGUMENT 

The First District's decision conflicts with the 
decisions of this Honorable Court respecting 
fundamental limitations on legislative power. The 
Florida Birth-Related Neurological Injury Compensation 
Act creates an unreasonable classification among 
Florida-licensed physicians and grants special 
privileges to a closed class of Florida practitioners. 

11. The First District's decision conflicts with the 
decisions of this Honorable Court interpreting Article 
VII, Section 1 of the Florida Constitution because the 
Florida Birth-Related Neurological Injury Compensation 
Act does not definitely limit the amount of future tax 
increases to be imposed on non-participating Florida- 
licensed physicians or provide specific guidelines for 
determining "actuarial soundness". 

111. The First District's decision ignores essential 
differences between Florida-licensed physicians who 
reside and practice outside of Florida and those who 
reside and practice within Florida. 
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MAY IT PLEASE THE COURT: 

JURISDICTIONAL BASIS 

The basis for the Petitioners' invocation of this Court's 

discretionary jurisdiction is the First District Court of Appeal's opinion 

expressly declaring valid Section 73 of Chapter 88-1, Laws of Florida, as 

amended by Sections 39 and 44 of Chapter 88-277, Laws of Florida, and as 

further amended by Section 6 of Chapter 89-186, Laws of Florida, all 

codified at Section 766.314, Florida Statutes (1989). 

STATEMENT OF THE CASE AND OF THE FACTS 

The Petitioners, JAMES F. COY, M . D . ,  SIDNEY R. STEINBERG, M.D. 

and CLAUDE A. BOYD, M.D., who were the Appellants below in case number 89- 

2569, filed this action in the Circuit Court, Second Judicial Circuit, in 

and for Leon County, Florida, case number 89-1008, on behalf of themselves 

and all others similarly situated, to have declared unconstitutional, and 

to enjoin the enforcement of, certain subsections of Section 73 of Chapter 

88-1, as amended by Section 39 of Chapter 88-277 of the Laws of Florida, 

namely, §766.314(4)(b)(l), S766.314(5)(a) and S766.314(7)(b), Fla.Stat. 

(1988 Supp. 1,  and to recover the annual assessments paid pursuant to 

Section 73, specifically §766.314(4)(b)(l), Fla.Stat. (1988 Supp.). A true 

and correct copy of these provisions is set forth in the Appendix. 

Petitioner, JAMES F. COY, M.D., is a Florida-licensed general 

practitioner and is a resident and citizen of DeLand, Volusia County, 

Florida, practicing in Orlando, Florida. Petitioner, SIDNEY R. STEINBERG, 

M.D., is a Kentucky and Florida-licensed general and vascular surgeon and 

is a resident and citizen of Shelbyville, Kentucky. Dr. Steinberg 

practices general and vascular surgery in Shelbyville, Kentucky. 

BOYD, M.D., is a Georgia and Florida-licensed iipetitioner , CLAUDE A. 
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dermatologist and is a resident and citizen of Augusta, Georgia. Dr. Boyd 

practices dermatology in Augusta, Georgia. None of the aforesaid 

Petitioners, in a full-time or part-time capacity, practice obstetrics, 

perform obstetrical services or intend to perform obstetrical services in 

any way. All object to the enforcement of the aforesaid subsections of 

S766.314, Fla.Stat. (1988 Supp.) See: T.R. 174-177. 

On June 2, 1389, this action was consolidated with case number 

89-4615 in the Circuit Court, Second Judicial Circuit, in and for Leon 

County, Florida, on the motion of the Petitioners herein and the cases were 

tried before said court on June 13, 1989. On September 12, 1989, the trial 

court entered a Final Order upholding the constitutionality of the 

challenged statute. Petitioners filed a Notice of Appeal on September 25, 

1989. The case was argued before the District Court of Appeal, First 

.District, on Play 15, 1990. The District Court of Appeal entered an Opinion 

on June 25, 1990, affirming the Order of the trial court. Petitioners filed 

a Motion for Rehearing and Rehearing En Banc or, in the Alternative, for 

Certification of the Issues Raised to the Florida Supreme Court on July 10, 

1990. The Motion was denied on July 31, 1990. 

Under Section 73, all Florida-licensed physicians who do not 

participate in the FLORIDA BIRTH-RELATED NEUROLOGICAL INJURY COMPENSATION 

PLAN must pay an initial annual assessment of Two Hundred Fifty Dollars 

($250.00) by December 1, 1988 to the FLORIDA BIRTM-RELATED NEUROLOGICAL 

INJURY COMPENSATION ASSOCIATION. See: 5766.314(4)(b)(l), Fla.Stat. (1988 

Supp.). Physicians are obligated to pay the assessment irrespective of 

whether they practice obstetrics or render any obstetrical services. 

Failure to pay the assessment will be grounds for disciplinary action by 

@ 
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the Department of Professional Regulation. See: 5766.314(6) (b) , Fla.Stat. 
(1988 Supp.). Physicians who practice obstetrics or perform obstetrical 

services, either full time or part time, with certain very limited 

exceptions, may pay an initial assessment of Five Thousand Dollars 

($5,000.00) and thus qualify for "participation" in the Plan. See: 

§766.314(4)(~), Fla.Stat. (1988 Supp.). Although all Florida licensed 

physicians are required to pay the Two Hundred Fifty Dollar ($250.00) 

assessment, those physicians who do not meet the qualifications listed 

above may not "participate" in the Plan. See: §766.302(7), Fla.Stat. (1988 

Supp.). To date, 27,922 Florida-licensed physicians have paid the Two 

Hundred Fifty Dollar ($250.00 1 assessment; 17,000 have not. Only 535 

eligible physicians (obstetricians and family practitioners practicing 

obstetrics) have determined to "participate" in the FLORIDA BIRTH-RELATED 

.NEUROLOGICAL INJURY COMPENSATION PLAN. T.R. 305. 

REASONS FOR ACCEPTING JURISDICTION 

I. THE FIRST DISTRICT'S DECISION CONFLICTS WITH THE DECISIONS OF THIS COURT ~ ~ ~ ~ 

RESPECTING FUNDAMENTAL LI#ITATIONS ON LEGISLATIVE POWER. 

In expressly declaring valid the Florida Birth-Related 

Neurological Injury Compensation Act [§§766.314(4)(b)l, 766.314(5)(a) and 

766.314(7)(b), Florida Statutes] (hereinafter referred to as "the Act"), 

the First District adopted the holding of the trial court. 

The Equal Protection Clauses of the United States and Florida 

Constitutions prohibit the State legislature from making unreasonable 

classifications among persons in carrying out its legislative function. 

Florida Real Estate Comm. v. McGreqor, Fla., 336 So.2d 1156 (1976); Eslin 
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0.. Collins, Fla., 108 So.2d 889 (1959) In determining whether a statutory 

tax or regulatory scheme comports with Equal Protection principles, this 

Honorable Court has held that "the classification must be reasonable, not 

arbitrary, and must rest upon some ground having a fair and substantial 

relation to the object of the legislation so that all persons similarly 

circumstanced shall be treated alike" and that "the attempted 

classification must rest upon some difference which bears a reasonable and 

just relation to the act in respect to which the classification i.s proposed 

and can never be made arbitrarily and without such basis". State ex. rel. 

Vars v. Knott, Fla., 184 So. 752, 754 (19381, appeal dismissed, 308 U.S. 

506 (1939), vacated on other qrounds, 308 U.S. 507 (1939). 

In State ex. rel. Watson v. Lee, Fla., 24 So.2d 798 (1946), the 

Florida Supreme Court, en banc, examined the constitutional validity of the 

@County Officers' and Employees' Retirement Act. The Court upheld the Act, 

because participation in the retirement plan was not compulsory. The Court 

indicated, however, that had the retirement plan been compulsory, with no 

guarantee to the employee of receiving benefits, the plan would have been 

violative of the Equal Protection (and Due Process) Clauses of the United 

States and Florida Constitutions. Id., at 800. 

In Eslin v. Collins, Fla., 108 So.2d 889 (19591, this Honorable 

Court held that the 1957 amendment to the Naturopathy Act violated the 

Equal Protection Clauses of the United States and Florida Constitutions. 

The 1957 amendment prohibited the issuance of any new license to practice 

naturopathy, permitted licensed naturopaths in practice for two ( 2 )  years 

prior to the effective date of the amendment to continue such practice upon 

annual renewal of their licenses, but prohibited those licensed less than 

'fifteen (15) years prior to the amendment from prescribing or administering 
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any drug or medicine. The Florida Supreme Court held the legislative 

classification to be unreasonable and arbitrary, and therefore violative of 

the Equal Protection Clauses of the United States and Florida Constitutions 

because the Court could "conceive of no reasonable basis for the attempt 

here made to grant special privileges to a limited group, itself a closed 

class, within the larger closed class". Id., at 891. See also: Liquor Store 

v. Continental Distilling Corp., Fla., 40 So.2d 371, 374 (1949) 

Section 73 of the Act [§766.314(4)(b)l, Fla.Stat. (1988 Supp.)] 

requires (by means of a tax) physicians to pay into a plan established to 

underwrite the malpractice claims and awards for only those who practice 

obstetrics and choose to participate in the Plan. This has led to the 

arbitrary, unreasonable and, indeed, absurd result of requiring over forty 

thousand (40,000) Florida-licensed physicians to underwrite the malpractice 

.premiums of a select group of five hundred thirty five (535) physicians. 

There is nothing in the Act to prevent this subclass of specially 

privileged Florida practitioners from decreasing. Over forty thousand 

(40,000) Florida-licensed physicians could be required to underwrite the 

malpractice premiums for as few as one hundred (100)--or even ten ( l o ) - -  
practitioners who are eligible and actually choose to participate. The 

prior pronouncements of this Honorable Court compel the conclusion that 

such a scheme is manifestly oppressive and arbitrary and grants special 

privileges to a limited, closed class of practitioners. The Act at issue 

here fundamentally takes property from one private party and transfers it 

to the exclusvie benefit of another private party without legitimate reason 

or justification. 

This Honorable Court has never squarely addressed the 

@onstitutionality of a statutory scheme such as the one at issue here. 
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0 Dept. of Ins. v. Southeast Volusia Hosp. Dist., Fla., 438 So.2d 815 (1983) 
illustrates this fact. In Southeast Volusia, the statutory scheme 

established by the challenged §768.54(3)(c), Fla.Stat. (1988 Supp.), which 

created the Florida Patient's Compensation Fund for all health care 

providers, w a s  not mandatory. The statute clearly permitted health care 

providers to "elect" to join the fund. Those who "elected" to join the fund 

were required to pay a base or a prorated share of the yearly fees, 

depending upon when they "elected" to join. Hospitals were required to join 

the fund only if they could not demonstrate individual financial 

responsibility for malpractice claims. Unlike the Act being challenged in 

the present case, there was nothing mandatory about S768.54 ( 3  1 (c) . 
Fla.Stat. (1988 Supp.). 

11. THE FIRST DISTRICT'S DECISION CONFLICTS WITH THE DECISIONS OF THIS 
COURT INTERPRETING ARTICLE VII, SECTION 1 OF THE FLORIDA CONSTITUTION. 

In expressly declaring valid the Florida Birth-Related 

Neurological Injury Compensation Act [§§766.314(4)(b)l, 766.314(5)(a) and 

766.314(7)(b), Florida Statutes], the First District concluded: 

The appellants also contend that the statutory authorization for 
the Department of Insurance to proportionally increase 
assessments to maintain the Plan is an unlawful delegation of 
legislative taxing power. They argue that the "actuarially 
sound" standard set forth in the statute is insufficient to 
enable the Department of Insurance and the courts to determine 
whether the legislative intent is being implemented. Because of 
the Supreme Court's holding in Department of Ins. v. Southeast 
Volusia Eosp. Dist., 438 So.2d 815 (Fla. 19831, appeal dismissed, 
466 U.S. 901, 104 S.Ct. 1673, 80 L.Ed.2d 149 (19841, we must 
reject the appellants' argument on this point. . . . 

A-6, A-7 

In Stewart v. Daytona and New Smyrna Inlet District, Fla., 114 

So.545, 547 (19271, this Honorable Court explained the significance of 

-6- 



0 Article VII, Section 1, of the Florida Constitution when it held that a 
statute: 

. . .purporting to authorize an administrative body to levy a tax 
without definitely limiting the rate of the levy or the amount to 
be collected, or the indebtedness that may be incurred to be paid 
by the tax, is an unconstitutional attempt to delegate the 
legislative power of taxation. . . . (Emphasis added.) 

In Conner v. Joe Hatton, Inc., Fla., 203 So.2d 154 (19671, this Honorable 

Court applied the above rule to hold that a statute permitting the 

Commissioner of Agriculture to assess every person engaged in production, 

distribution or handling of sweet corn such person's pro rata share of the 

necessary expenses incurred in formulating, issuing, administering and 

enforcing marketing orders was an unconstitutional delegation of the 

legislature's power to tax. 

The Act being challenged here is completely distinguishable from 

a t h e  statute challenged in Southeast Volusia. In Southeast Volusia, the 

statutory scheme was voluntary, not compulsory, and the statute set 

definite limits on the amount which voluntarily participating physicians 

could be assessed in the future. In Southeast Volusia, §768.54(3)(c), 

Fla.Stat., provided that the basic fees for the voluntary Patients 

Compensation Fund would be "established on an actuarially sound basis" and 

that additional fees may be charged, but shall be "appropriately prorated 

for the portion of the year for which the health care provider participated 

in the fund", based upon "past and prospective l o s s  and expense experience 

in different types of practices in different geographical areas within the 

state", "prior claims experience of the members covered under the fund", 

and "risk factors for persons who are retired, semi-retired or part-time 

professionals". The legislature mandated "that actuarial soundess be e 
-7- 



determined based on the above enumerated considerations". Tallahassee Mem. 

v. Fla. Patient's Comp. Fund, 466 So.2d 379, 381 (Fla.App. 1 Dist. 19851, 

n. 3 .  

Further, S768.54(3)(c), Fla.Stat., provided that: 

Such base fees may be adjusted downward for any fiscal year in 
which a lesser amount would be adequate and in which the 
additional fee would not be necessary to maintain the solvency of 
the fund. Such additional fee shall be based on not more than 
two geographical areas with three categories of practice and with 
categories which contemplate separate risk ratings for hospitals, 
for health maintenance organizations, for ambulatory surgical 
facilities, and for other medical facilities. Each fiscal year of 
the fund shall operate independently of preceding fiscal years. 
Participants shall only be liable for assessments for claims from 
years during which they were members of the fund; in cases in 
which a participant is a member of the fund for less than the 
total fiscal year, a member shall be subject to assessments for 
that year on a pro rata basis determined by the percentage of 
participation for the year. The fund shall be maintained at not 
more than $15,000,000 per fiscal year. 

O D e p t .  of Ins. v. Southeast Volusia Hosp. Dist., Fla., 438 So.2d 815, 818 

In contrast to 5768.54, Fla.Stat., nowhere in 5766.314, Fla.Stat. 

(1388 Supp.) can one find what considerations or factors shall be taken 

into account in determining "actuarial soundness". What factors shall be 

taken into account in determining the amount of increases needed to achieve 

"actuarial soundness" is left to the unbridled discretion of the FLORIDA 

BIRTH-RELATED NEUROLOGICAL INJURY COMPENSATION ASSOCIATION (hereinafter 

"the Association" ) , a private entity, and the Department of Insurance. 

Neither Article VII, Section 1, of the Florida Constitution nor the 

decision of this Honorable Court in Southeast Volusia countenance such an 

utter lack of guidance for determining future increases in tax assessments. 
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111. THE FIRST DISTRICT'S DECISION IGNORES ESSENTIAL DIFFERENCES BEmEliiJ 
FLORIDA-LICENSED PHYSICIANS WHO RESIDE AND PRACTICE OUTSIDE OF THE 
STATE OF FLORIDA AND THOSE WHO RESIDE AND PRACTICE WITHIN TBE STATE OF 
FLORIDA. 

THE FIRST DISTRICT'S DECISION IGNORES ESSENTIAL DIFFERENCES BEmEliiJ 
FLORIDA-LICENSED PHYSICIANS WHO RESIDE AND PRACTICE OUTSIDE OF THE 
STATE OF FLORIDA AND THOSE WHO RESIDE AND PRACTICE WITHIN TBE STATE OF 

In holding that the whole "team" of health care providers stand 

to benefit from the Act, the First District ignored essential differences 

between physicians practicing within the State of Florida and those 

practicing outside of Florida. Out-of-state physicians do not treat any 

patients in Florida; they do not have offices in Florida; they do not hold 

hospital privileges in Florida; and they do not pay liability insurance 

premiums in Florida. Out-of-state physicians can receive no benefits under 

the Act. Yet they are nonetheless liable for initial assessments and any 

unlimited future increased assessments. Thus, the First District's holding 

runs directly counter to the principle that a legislative classification 

have "some just relation to, or reasonable basis in, essential 

differences of conditions and circumstances with reference to the subject 

regulated". Eslin v. Collins, Fla., 108 So.2d 889, 891 ( 1 9 5 9 ) ;  see also, 

Florida Real Estate Comm. v. McGreqor, Fla., 336 So.2d 1156 (1976). As 

applied to physicians who reside and practice medicine outside of the State 

of Florida, the Act is "compulsory with no commitment as to benefits to be 

ornust 

derived from it". State ex. rel. Watson v. Lee, Fla., 2 4  So.2d 798, 800 

(1946). 

In remanding a case back to the trial court for purposes of 

determining whether Camden, New Jersey ordinance which required at least 

forty percent (40%) of the employees of contractors and subcontractors 

working in city construction projects to be city residents violated the 

Privileges and Immunities Clauses of non-residents, the United States 

@upreme Court observed : 
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It is true that New Jersey citizens not residing in Camden will 
be affected by the ordinance as well as out-of-state citizens. 
And it is true that the disadvantaged New Jersey residents have 
no claim under the Privileges and Immunities Clause. [Citation 
omitted.] But New Jersey residents at least have a chance to 
remedy at the polls any discrimination against them, Out-of- 
state citizens have no similar opportunity ... 

United Buildinq & Construction Trades Council v. Camden, 465  U.S. 208,  217, 

1 0 4  S.Ct. 1 0 2 0 ,  1027 ,  7 9  L.Ed.2d 2 4 9  ( 1 9 8 4 )  

In the case at bar, the Florida Birth-Related Neurological In jury 

Compensation Plan blatantly takes advantage of non resident phys-cians' 

inability to remedy the adverse effects of the taxation at the polls. Non- 

resident physicians have no political means by which to remedy their 

exclusion from the Plan. Additionally, the Plan fails to take into account 

the substantial differences between resident and non-resident, Florida 

licensed physicians. Accordingly, the Act offends the Privileges and 

Immunities of two ( 2 )  of the Petitioners herein; both non-resident Florida 

licensees. 

CONCLUSION 

For all the foregoing reasons, this Honorable Court should assume 

jurisdiction. 

HON. DONNA € I .  STINSON 
HON. KENT MASTERSON BROWN Moyle, Flanigan, Katz & Fitzgerald 
1114 First National Building 1 1 8  N. Gadsden Street, Suite 100 
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( 6 0 6 )  233 -7879  
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ALLEN, J. 

Physicians licensed by the Florida Department of 

Professional Regulation brought actions against the appellees 

challenging the constitutionality of the funding prescribed for 

the Florida Birth-Related Neurological Injury Compensation Plan 

(Plan) created by Chapters 88-1 and 88-277, Laws of Florida. The 

physicians contended that since they did not provide obstetrical 

services they would receive no more benefit from the Plan than 
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any other member of the general public. Consequently, they 

argued that their rights under the due process and equal 
m 

protection guarantees of the federal and state constitutions were 

violated when they were called upon to contribute to the Plan, 

where no such requirement was placed upon the general public. 

They also alleged that the statute contains an unlawful 

delegation of the taxing authority. This appeal is from a 

judgment in favor of appellees on all issues. We affirm. 

Chapter 88-1, Section 60, now codified as Section 766.301, 

Florida Statutes (1989), sets forth findings in support of the 

legislation as follows: 

766.301 Legislative findings and intent 

(1) The Legislature makes the following 
findings: 

(a) Physicians practicing obstetrics are 
high-risk medical specialists for whom 
malpractice insurance premiums are very 
costly, and recent increases in such premiums 
have been greater for such physicians than 
for other physicians. 

(b) Any birth other than a normal birth 
frequently leads to a claim against the 
attending physician: consequently, such 
physicians are among the physicians most 
severely affected by current medical 
malpractice problems. 

(c) Because obstetric services are 
essential, it is incumbent upon the 
Legislature to provide a plan designed to 
result in the stabilization and reduction of 
malpractice insurance premiums for providers 
.of such services in Florida. 

(d) The costs of birth-related 
neurological injury claims are particularly 
high and warrant the establishment of a 
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limited system of compensation irrespective 
of fault. 

(2) It is the intent of the Legislature to 
provide compensation, on a no-fault basis, 
for a limited class of catastrophic injuries 
that result in unusually high costs for 
custodial care and rehabilitation. This plan 
shall apply only to birth-related 
neurological injuries. 

A portion of Chapter 88-1 created the Plan, which provides a 

no-fault compensation system for certain neurologically injured 

infants. The Plan's financing scheme, found in Section 73 of 

Chapter 88-1, as amended by Sections 39 and 41 of Chapter 88-277, 

Laws of Florida, codified as Section 766.314, Florida Statutes 

(1989), calls for payments from hospitals, physicians, the 

Insurance Commissioner's Regulatory Trust Fund, and, in certain 

circumstances, casualty insurance carriers. Physicians who 

practice obstetrics either full-time or part-time can participate 

in the Plan by paying an initial and annual assessment of $5,000. 

Physicians, such as the appellants, who do not practice 

obstetrics and cannot participate, are required to pay an initial 

and annual assessment of $250. The section also authorizes the 

Department of Insurance to proportionally increase assessments in 

order to maintain the Plan on "an actuarially sound basis." 

The appellants first contend that they receive no greater 

benefit from the Plan than other members of the general public. 

Therefore, they argue that there is no rational basis for 

singling out their class of nonparticipating physicians for 

contribution to the Plan. They assert that use of the 
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classification is arbitrary and discriminatory in violation of 

the due process and equal protection guarantees of the federal 

and state constitutions. 

In Eastern Air Lines, Inc. v. DeDartment of Revenue, 455 

So.2d 311 (Fla. 1984), appeal dismissed, 474 U . S .  892, 106 S.Ct. 

213, 88 L.Ed.2d 214 (1985), the Florida Supreme Court establishec 

the standard of review by which tax legislation, challenged on 

the same constitutional grounds raised by appellants, is to be 

evaluated. The court said the following: 

When the state legislature, acting within the 
scope of its authority, undertakes to exert 
the taxing power, every presumption in favor 
of the validity of its action is indulged. 
Only clear and demonstrated usurpation of 
power will authorize judicial interference 
with legislative action. Walters v. City of 
St. Louis, 347 U.S. 231, 74 S.Ct. 505, 98 
L.Ed. 660 (1954). In the field of taxation 
particularly, the legislature possesses great 
freedom in classification. The burden is on 
the one attacking the legislative enactment 
to negate every conceivable basis which might 
support it. Madden v. Kentucky, 309 U.S. 83, 
60 S.Ct. 406, 84 L.Ed. 590 (1940); Just 
Valuation & Taxation Leasue. Inc. v. Simpson, 
209 So.2d 229, 323 (Fla. 1968). The state 
must, of course, proceed upon a rational 
basis and may not resort to a classification 
that is palpably arbitrary. Department of 
Revenue v. AM REP Corp., 358 So.2d 1343, 1349 
(Fla. 1978). A statute that discriminates in 
favor of a certain class is not arbitrary if 
the discrimination is founded upon a 
reasonable distinction or difference in state 
policy. Allied Stores v. Bowers, 358 U.S. 
522, 79 S.Ct. 437, 3 L.Ed.2d 321 (1959). 

u. at 314. 
Recognizing the standard of judicial review explicated in 

Eastern A ir Lin es. In c. v. DeDartment of Revenue, the court 
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looked at legislative history and other evidence presented at 

trial to determine whether there was a rational basis for the 

legislature to have called upon physicians not practicing 

obstetrics to contribute to the Plan. In doing so, the trial 

court found that Chapters $ 8 - 1  and 88-277, Laws of Florida, were 

enacted in response to a medical malpractice crisis which 

engulfed our state, severely disrupted the delivery of health 

care services, and adversely affected all Florida physicians. 

Further, evidence was presented that health care services are 

delivered by a team of providers, all of whom interact and depend 

upon one another, and that a breakdown in one area of service 

impacts other areas. The trial court found and held as follows: 

Since one of the goals of the Plan is to help 
alleviate the crisis and permit the efficient 
delivery of health care services by all 
members of the team, plaintiffs are 
undeniably related to at least one of the 
goals of the Plan and stand to benefit from 

Thus, the its realization. * * *  
Legislature's decision to require plaintiffs 
to contribute to the Plan was not wholly 
unreasonable, arbitrary, or capricious. 

We find that there was ample factual basis for the trial 

court's holding on this issue. Consequently, we reject the 

appellants' due process and equal protection arguments. 

The appellants also contend that the statutory authorization 

for the Department of Insurance to proportionally increase 

assessments to maintain the Plan is an unlawful delegation of 

legislative taxing power. They argue that the "actuarially 

sound" standard set forth in the statute is insufficient to 
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enable the Department of Insurance and the courts to determine 

whether the legislative intent is being implemented. Because of 

the Supreme Court's holding in D e D  artment of Ins. v. Southeast 

Volusia HOSD. Dist., 438 So.2d 815 (Fla. 1983), ameal dismissed, 

466 U . S .  901, 104 S.Ct. 1673, 80 L.Ed.2d 149 (19841, we must 

reject the appellants' argument on this point. There, the 

Supreme Court held the "actuarially sound" standard sufficient to 

satisfy constitutional requiremen.ts. 

remaining arguments to We also find the appellants' 

without merit. 

be 

Consequently, the trial cour-'s final judgment upho ding 

Section 73 of Chapter 88-1, as amended by Sections 39 and 41 of 

Chapter 88-277, and codified as Section 766.314, Florida Statutes 

(19891, against the various constitutional challenges raised by 

appellants is affirmed. 

ZEHMER and MINER, JJ., CONCUR. 

* 
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DR. JAM S T. MCGIBONY, DR. J O S E P H  
C .  VON THRON, DR. MARK D. Z I F F E R  
AND DR. W I L L I A M  B A R F I E L D ,  on beha l f  
of t h e m s e l v e s  and a l l  o t h e r s  
s i m i l a r l y  s i t u a t e d ,  

P l a i n t i f f s ,  

I N  T H E  C I R C U I T  C O U R T  O F  T H E  
S E C O N D  J U D I C I A L  C I R C U I T ,  
I N  AND FOR LEON COUNTY, FLORIDA. 

C A S E  NO. 88-4615 

V. 

F L O R I D A  BIRTH-RELATED NEUROLOGICAL 

BIRTH-RELATED NEUROLOGICAL I N J U R Y  
COMPENSATION A S S O C I A T I O N ,  TOM 
GALLAGHER, i n  h i s  o f f i c i a l  capac i ty  
as  t h e  head of T H E  F L O R I D A  DEPARTMENT 
OF INSURANCE and LAURENCE GONZALEZ, 
i n  h i s  o f f i c i a l  capaci ty  a s  t h e  head 
of t h e  F L O R I D A  DEPARTMENT QF P R O F E S S I O N A L  
REGULATION,  

I N J U R Y  COMPENSATION PLAN,  F L O R I D A  

D e f e n d a n t s ,  

and 

J A M E S  F. COY, M.D., S I D N E Y  R. S T E I N B E R G ,  
M.D., and CLAUDE A;  BOYD, M.D., on 
beha l f  of t h e m s e l v e s  and a l l  o thers  
s i m i l a r l y  s i t u a t e d ,  

P l a i n t i f f s ,  C A S E  NO. 89-1008 

vs. 

F L O R I D A  B IRTH-RELATED NEUROLOGICAL 
I N J U R Y  COMPENSATION PLAN,  F L O R I D A  
BI RTH-REL ATED NEU ROLOG I C AL I N  JURY 
COMPENSATION A S S O C I A T I O N ,  TOM 
GALLAGHER, i n  h i s  o f f i c i a l  capac i ty  
as  t h e  head of THE F L O R I D A  DEPARTMENT 
O F  INSURANCE,  

D e f e n d a n t s .  

-- FINAL ORDER 

T h i s  m a t t e r  c a m e  b e f o r e  t h e  u n d e r s i g n e d  C i r c u i t  J u d g e  f o r  

f i n a l  h e a r i n g  o n  J u n e  1 3 ,  1 9 8 9 .  T h e  P l a i n t i f f s ,  p h y s i c i a n s  

l i c e n s e d  by  t h e  F l o r i d a  D e p a r t m e n t  of P ro fes s iona l  R e g u l a t i o n ,  

h a v e  b r o u g h t  a n  a t t a c k  a l l e g i n g  S e c t i o n  7 3  of C h a p t e r  8 8 - 1 ,  

L a w s  of F l o r i d a ,  a s  a m e n d e d  b y  S e c t i o n s  39 a n d  4 1  of C h a p t e r  

88-277, L a w s  of F l o r i d a ,  and  c o d i f i e d  a t  Sec t ion  766.314,  F l o r i d a  

S t a t u t e s  ( 1 9 8 8  S u p p . ) ,  is  u n c o n s t i t u t i o n a l  and v i o l a t e s  t h e  

d u e  process a n d  e q u a l  p r o t e c t i o n  c l a u s e s  of t h e  U n i t e d  S t a t e s  
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and  F l o r i d a  C o n s t i t u t i o n s  a s  w e l l  a s  A r t i c l e  V I I ,  S e c t i o n s  1 

and 10 of the  Flor ida Const i tut ion and t h e  p r i v i l e g e s  and immunit ies  

c l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  Having h e a r d  t h e  

tes t imony of  witnesses, reviewed t h e  ev idence  and p roposed  f i n a l  

o r d e r s ,  t h e  Cour t  f i n d s :  

A. BACKGROUND 

I n  1986 ,  t h e  L e g i s l a t u r e  c r e a t e d  t h e  Academic Task Force 

f o r  t h e  Review of t h e  Insurance  and T o r t  Sys t ems .  Egg A f f i d a v i t  

o f  C a r l  S. Hawkins,  a t t a c h e d  t o  Defendant F l o r i d a  Bi r th-Rela ted  

Neurologica l  I n j u r y  Compensation A s s o c i a t i o n ' s  Response t o  Motion 

f o r  Summary Judgment .  T h e  L e g i s l a t u r e  d i r e c t e d  t h e  Task Force 

t o  s t u d y  t h e  p r o b l e m s  a s s o c i a t e d  w i t h  l i a b i l i t y  i n s u r a n c e  i n  

F l o r i d a  and r e p o r t  recommendations f o r  change t o  t h e  L e g i s l a t u r e  

by March 1, 1988.  A s  t h e  T a s k  F o r c e  began i t s  i n v e s t i g a t i o n ,  

m e d i c a l  m a l p r a c t i c e  q u i c k l y  emerged a s  t h e  most  v i s i b l e  and 

l i k e l y  t h e  most  s e r i o u s  p rob lem w i t h i n  t h e  t o r t  and i n s u r a n c e  

systems.  

The Task F o r d e  h e l d  f o u r t e e n  p u b l i c  hea r ings  and ga the red  

e x t e n s i v e  t e c h n i c a l  and s t a t i s t i c a l  d a t a .  I n  J u l y  1987, Governor 

Bob M a r t i n e z  in fo rmed  t h e  Task Force t h a t  a s p e c i a l  l e g i s l a t i v e  

s e s s i o n  would p r o b a b l y  be h e l d  i n  t h e  f a l l  and r e q u e s t e d  t h e  

Task  F o r c e  a s s i s t  t h e  L e q i s l a t u r e  i n  any  way p o s s i b l e  d u r i n g  

t h i s  spec ia l  session.  On August 1 4 ,  1987, t h e  Task Force  publ i shed  

a P r e l i m i n a r v  F a c t  F i n d k g  R e p o r t  on Med ica l  M a l p r a c t i c e  t o  

a s s i s t  t h e  L e g i s l a t u r e  d u r i n g  t h e  upcoming s p e c i a l  s e s s i o n .  

A copy of t h i s  r e p o r t  was admi t ted  a s  a de fense  e x h i b i t  i n  t h i s  

cause .  

The  f i n d i n g s  of t h e  Task Force inc luded ,  i n  p a r t , :  

a )  A f f o r d a b i l i t y .  The c o s t  o f  m e d i c a l  m a l p r a c t i c e  
in su rance  h a s  i n c r e a s e d  d r a m a t i c a l l y  d u r i n g  t h e  
l a s t  e i g h t  y e a r s ,  w i t h  t h e  l a r g e s t  s h a r e  of t h i s  
i n c r e a s e  coming d u r i n g  t h e  p a s t  two yea r s .  

b )  C a u s e  of  P r i c e  I n c r e a s e .  The p r i m a r y  c a u s e  of  
i nc reased  m a l p r a c t i c e  premiums h a s  been  t h e  sub-  
s t a n t i a l  i n c r e a s e  i n  l o s t  payments t o  c l a iman t s .  

c )  F r e q u e n c y  of Claims-Payment .  T h e  f r e q u e n c y  o f  
c l a ims  payments has  inc reased  4.6% p e r  y e a r  s i n c e  
1975, b u t  on ly  1.8% when a d j u s t e d  f o r  t h e  i n c r e a s e  
i n  popu la t ion .  

2 

A- 9 



V a r i a t i o n s  Amons M e d Q a l  S p e c i a l i t i e s .  The re  
a r e  c o n s i d e r a b l e  v a r i a t i o n s  b o t h  i n  f r e q u e n c y  
and s e v e r i t y  of pa id  c la ims  among medical s p e c i a l -  
i t i e s .  O b s t e t r i c s  and g y n e c o l o g y  a c c o u n t  f o r  
1 3 . 6 %  o f  a l l  p a i d  c l a i m s ,  w h i l e  s p e c i a l i t i e s  
s u c h  a s  e n d o c r i n o l o g y ,  p s y c h i a t r y ,  and t h o r a c i c  
s u r g e r y  e a c h  a c c o u n t  f o r  l e s s  t h a n  2 %  of a l l  
pa id  c la ims .  

E f f e c t s  o f  M a l p r a c t i c e  L i a b i l i t y  upon H e a l t h  
--I- S e r v i c e s  i n  t h e  M e d i c a l  P r o f e s s i o n .  M e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  problems have many e f f e c t s  
on h e a l t h  s e r v i c e s  i n  t h e  m e d i c a l  p r o f e s s i o n ,  
inc luding  adve r se  f i n a n c i a l  e f f e c t s  on phys ic i ans ,  
increased heal th  ca re  provider  f e e s  , and p o t e n t i a l l y  
d e l e t e r i o u s  a l t e r a t i o n s  of  h e a l t h  c a r e  d e l i v e r y  
p a t t e r n s .  

See  P r e l i m i n a r y  F a c t  FLndinq R e s o r t  on Medical Mal- 

p r a c t i c e ,  August 1 4 ,  1987, Pages 3-5 and 236-254. 

With r e s p e c t  t o  o b s t e t r i c s  and gynecology,  t h e  Task Force 

made, i n  p a r t ,  t h e  fo l lowing  f i n d i n g s :  

F o r  t h e  p e r i o d  1 9 7 5  t o  1 9 8 6  and p a r t i c u l a r l y  
for  t h e  years 1982 t o  1986, obs t e t r i c s  and gynecology 
ranked h i g h e s t  i n  t o t a l  pa id  c la ims .  

T h e  s p r e a d  be tween m a l p r a c t i c e  premium insurance  
r a t e s  f o r  o b s t e t r i c i a n s  and f a m i l y  p h y s i c i a n s  
h a s  i n c r e a s e d  s i g n i f i c a n t l y  be tween 1983 and 
1987. 

Between 1975 and 1986,  t h e  a v e r a g e  c l a i m s  c o s t  
f o r  o b s t e t r i c i a n s  r o s e  1 , 0 2 9 % ,  from $14 ,173  t o  
$160,555. 

S i n c e  t h e  1 9 7 1  t o  ' 72  p o l i c y  y e a r  and t h r o u g h  
t h e  1986 t o  ' 8 7  p o l i c y  y e a r ,  t h e  p e r c e n t a g e  o f  
an O B / G Y N ' s  g r o s s  revenues devoted t o  ma lp rac t i ce  
i n s u r a n c e  premiums has  i n c r e a s e d  f r o m  4 . 2 %  t o  
2 3 . 1 % ;  t h i s  p e r c e n t a g e  f o r  a l l  p h y s i c i a n s  r o s e  
l ess  than  h a l f  a s  much, from 3.6% t o  11 .6%.  

Id .  a t  4 6 ,  48, 103, 105, 128, 130, and 237. 

I n  November 1 9 8 7 ,  t h e  Task F o r c e  p u b l i s h e d  i t s  Med ica l  

Malpractice Recommendations and furn ished  them t o  t h e  L e g i s l a t u r e .  

A copy of  t h e s e  recommendat ions  was a l s o  admi t ted  a s  a defense  

e x h i b i t .  Among t h e  major  recommendat ions was a p r o p o s a l  t h a t  

t h e  L e g i s l a t u r e  e n a c t  a no - fau l t  system f o r  b i r t h - r e l a t e d  neuro- 

l o g i c a l  i n j u r i e s  t o  provide  f o r  t h e  long-term c a r e  and t r e a t m e n t  

of c e r t a i n  n e u r o l o g i c a l l y  i n j u r ' d  infants .  See Medical Malpractice 

Recommendations, November 6 ,  1987, Page 1, and 30-34. 

T h e  L e g i s l a t u r e  f o l l o w e d  t h e  Task F o r c e ' s  recommendations 

and du r ing  i ts  Spec ia l  Sess ion ,  i n  February 1988, enacted Chapter  

88-1,  Laws of F l o r i d a .  A p o r t i o n  of C h a p t e r  88-1 c rea t ed  t h e  
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F l o r i d a  B i  r t h - R e l a t e d  N e u r o l o g i c a l  I n j u r y  Compensa t ion  P l a n  

( h e r e a f t e r  t h e  P l a n ) .  T h e  Plan provides  a no- fau l t  compensa t ion  

system f o r  c e r t a i n  n e u r o l o g i c a l l y  in ju red  infants .  The Legis la ture  

d e v e l o p e d  a f i n a n c i n g  scheme, found i n  S e c t i o n  73 of C h a p t e r  

88-1,  a s  amended by S e c t i o n s  39 and 4 1  of Chapter  88-277, Laws 

of F l o r i d a ,  and c o d i f i e d  a s  S e c t i o n  766 .314 ,  F l o r i d a  S t a t u t e s  

(1988 S u p p . ) ,  t o  pay  f o r  t h e  P lan  which c a l l s  f o r  payments from 

h o s p i t a l s ,  phys i c i ans ,  t h e  I n s u r a n c e  Commissioner  ' s R e g u l a t o r y  

T r u s t  Fund and ,  i n  c e r t a i n  c i r c u m s t a n c e s ,  c a s u a l t y  i n s u r a n c e  

c a r r i e r s .  With r e s p e c t  t o  p h y s i c i a n s ,  t h o s e  who p a r t i c i p a t e  

i n  t h e  P l a n  pay an i n i t i a l  and annual  assessment  of $5000; non- 

p a r t i c i p a t i n g  p h y s i c i a n s  pay  an i n i t i a l  and a n n u a l  a s s e s s m e n t  

of $250. I t  is  t h i s  s e c t i o n  t h a t  P l a i n t i f f s  a t t a c k .  The  s e c t i o n  

provides  f o r  t h e  payment and c o l l e c t i o n  of assessments  n e c e s s a r y  

t o  o p e r a t e  t h e  Plan and compensate v i c t ims .  

P l a i n t i f f s ,  McGibony, e t  a l .  , a r e  l i c e n s e d  F lo r ida  physicians 

who do not prac t ice  obs t e t r i c s  and who m u s t  pay t h e  $250 assessment .  

One of t h e s e  p h y s i c i a n s  r e s i d e s  i n  G e o r g i a .  P l a i n t i f f s  were 

granted c e r t i f i c a t i o n  t o  represent the  c l a s s  of a l l  non-pa r t i c ipa t ing  

p h y s i c i a n s  and  o s t e o p a t h i c  p h y s i c i a n s  who must pay t h e  $ 2 5 0  

assessment .  

P l a i n t i f f s ,  Coy, e t  a l . ,  a r e  F l o r i d a  l i c e n s e d  p h y s i c i a n s  

who r e s i d e  o u t - o f - s t a t e  and who m u s t  pay  t h e  $250 a s s e s s m e n t .  

Because t h e  issues  r a i s e d  by t h e s e  P l a i n t i f f s  were nearly ident ica l  

t o  t h e  c la ims  made by P l a i n t i f f s ,  McGibony, e t  a l . ,  t h e s e  m a t t e r s  

were conso l ida t ed  f o r  t r i a l .  

D e f e n d a n t s  i n c l u d e  t h e  A s s o c i a t i o n ,  which admin i s t e r s  t h e  

Plan;  t h e  Commissioner  o f  

Department of P ro fes s iona l  

A l l  P l a i n t i f f s  sought  

which r e q u i r e s  t h e  payment 

s t i t u t i o n a l  and Defendants 

i t s  p rov i s ions .  

I n s u r a n c e ,  and t h e  S e c r e t a r y  of  t h e  

Regulat ion.  

t o  have t h e  p o r t i o n  of Sec t ion  766.314 

of t 'he $250 assessment  dec la red  uncon- 

en jo ined  from implementing or enforcing 

B. Summary of the Pa+gl?s-'-Argugeet 

P l a i n t i f f s  c l a i m  the  a s s e s s m e n t  p r o v i s i o n  i s  a r b i t r a r y ,  
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u n r e a s o n a b l e  and  t h e r e f o r e  u n c o n s t j t u t i o n a l .  S p e c i f i c a l l y ,  

P l a i n t i f f s  a l l eged  t h e  fol lowing:  

The assessment  is i n  t h e  n a t u r e  of a t a x ;  

T h e  a s s e s s m e n t  v i o l a t e s  t h e  due  p r o c e s s  c l a u s e  
because there  is no ra t iona l  bas i s  fo r  t h e  impos i t ion  
of a " t ax"  on non-pa r t i c ipa t ing  phys ic i ans ;  

The  a s s e s s m e n t  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  
c l a u s e  because  i t  s i n g l e s  o u t  n o n - p a r t i c i p a t i n g  
phys ic i ans  from t h e  r e s t  of t h e  gene ra l  popu la t ion  
t o  pay a " t ax"  which b e n e f i t s  a g r o u p  o t h e r  t h a n  
t h e  phys ic ian ;  

T h e  a s s e s s m e n t  i m p r o p e r l y  p l e d g e s  t h e  c r e d i t  
of t h e  s t a t e  and i m p r o p e r l y  d e l e g a t e s  t he  power 
t o  t a x  t o  t h e  Depar tmen t  o f  I n s u r a n c e  b e c a u s e  
t h e  f u n d s  d e r i v e d  from t h e  a s s e s s m e n t  a r e  p a i d  
t o  a " p r i v a t e "  e n t i t y  and b e c a u s e  t h e  Commis- 
s i o n e r  of I n s u r a n c e  h a s  the a u t h o r i t y  t o  l e v y  
a s s e s s m e n t s  t o  m a i n t a i n  t h e  fund on an a c t u a r i l y  
sound b a s i s ;  

The a s s e s s m e n t  d i s c r i m i n a t e s  a g a i n s t  out  of s t a t e  
p h y s i c i a n s  by mak ing  them pay  t h e  " t a x "  when 
they  cannot  r ece ive  any b e n e f i t s  from t h e  p lan .  

The Defendants argued: 

L e g i s l a t i v e  e n a c t m e n t s  a r e  presumed v a l i d ;  a l l  
doubts  should  b e  r e s o l v e d  i n  f a v o r  of c o n s t i t u -  
t i o n a l i t y  and  i f  a n y  p o s s i b l e  i n t e r p r e t a t i o n  
e x i s t s  t o  uphold  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
s t a t u t e ,  t h e  c o u r t  should follow tha t  jn te rpre ta t jon ;  

The a s s e s s m e n t  niay i n  f a c t  be  a t a x ;  however ,  
t h e  L e g i s l a t u r e  has  broad d i s c r e t i o n  i n  c r e a t i n g  
revenue r a i s i n g  schemes; 

The s t a t u t e  i s  a v a l i d  e x e r c i s e  of t h e  p o l i c e  
power; i t  i s  r a t i o n a l l y  r e l a t e d  t o  a l e g i t i m a t e  
s t a t e  p u r p o s e  and should be upheld u n l e s s  c l e a r l y  
a r b i t r a r y  and unreasonable;  

T h e  s t a t u t e  does  n o t  improperly p ledge  t h e  c r e d i t  
o f  t h e  s t a t e  o r  d e l e g a t e  the  s t a t e ' s  power  t o  
t a x  t o  t h e  D e p a r t m e n t  of  I n s u r a n c e  b e c a u s e  i t  
c o n t a i n s  s u f f i c i e n t  g u i d e l i n e s  t o  i n s u r e  f a i r n e s s  
and prevent  abuse;  and 

T h e  s t a t u t e  d o e s  n o t  d i s c r i m i n a t e  a g a i n s t  o u t -  
o f - s t a t e  p h y s i c i a n s ;  a l l  p h y s i c i a n s  who d o  n o t  
p a r t i c i p a t e  i n  t h e  p l a n  m u s t  pay t h e  assessment  
r e g a r d l e s s  of where t h e y  l i v e .  

To d e t e r m i n e  t h e  c o n s t i t u t i o n a l i t y  of  t h e  s t a t u t e ,  t h e  

c o u r t  m u s t  d e c i d e  whether t h e  L e g i s l a t u r e ' s  d e c i s i o n  t o  r e q u i r e  

a l l  p h y s i c i a n s  t o  h e l p  pay f o r  t h e  p l a n  was a reasonable  one. 

I f  i t  was, t h e  s t a t u t e  i s  deemed c o n s t i t u t i o n a l .  

C. J u d i c i a l  I n ~ + y _ a e a _ t h e _ p l a i s t l f f s '  Burden of Proof 

S t a t u t e s  a r e  presumed c o n s t i t u t i o n a l  and should be s o  con- 

s t r u e d .  Gulf S t r eam Park  Racinq  A s s o c i a t i o n  vL-Dgp_artment of 

5 

A-12 



-- B u s i n e s s  R e g u l a t i o n ,  4 4 1  So.2d 627 ( F l a .  1983) .  I f  reasonably  

p o s s i b l e  and c o n s i s t e n t  w i t h  c o n s k i t u t i o n a l  r i g h t s ,  c o u r t s  should 

r e s o l v e  a l l  d o u b t s  r e g a r d i n g  t h e  v a l i d i t y  o f  t h e  s t a t u t e  i n  

f a v o r  of i t s  c o n s t i t u t i o n a l i t y .  k a l c o  v .  S t a t e ,  407 So.2d 203 

( F l a .  1981) .  T h i s  is because t h e  b t a t e  is cons ide red  t h e  pr imary 

judge of r e g u l a t i o n  i n  t h e  i n t e r e s t  of p u b l i c  s a f e t y  and we l fa re .  

-- Powell v .  G t a t e ,  345 So.2d 724 ( F l a .  1977) .  

A p a r t y  cha l l eng ing  t h e  s t a t u t e  has  t h e  burden of es tab l i sh ing  

its i n v a l i d i t y ;  P e o p l e s  Bank of  I n d i a n  R i v e r  County  v .  S t a t e ,  

Depa r tmen t  of  Bankinq a q d - F j n a n c e ,  395 So.2d 521  ( F l a .  1981);  

and s u c h  i n v a l i d i t y  m u s t  b e  shown beyond a r e a s o n a b l e  d o u b t .  

Robinson  y.  F l o r i d a  D r y c l e a n i n q  and La@d_ry Board, 194 So. 269 

( F l a .  1 9 4 0 ) ;  M e t r o p o l i t a q x a d e  County  v .  B r i d q e s ,  4 0 2  S o . 2 d  

4 1 1  (F la .  1981) .  

I f  t h e  c o n s t i t u t i o n a l i t y  of  a s t a t u t e  is q u e s t i o h e d  and 

i f  i t  is reasonably  s u s c e p t i b l e  of  two i n t e r p r e t a t i o n s ,  by  one 

o f  w h i c h  i t  w i l l  r e n d e r  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  and by 

t h e  o t h e r  v a l i d ,  t h e  c o u r t  m u s t  a d o p t  the  i n t e r p r e t a t i o n  which 

w i l l  render  t h e  s t a t u t e  v a l i d .  Departme_rlt of Insurance v.-S_clutheast 

Volus ia  H o s p i t a l  D i s t r i c t ,  438 So.2d 815  ( F l a .  1 9 8 3 ) ;  F l o r i d a  

S t a t e  Board of A r c h i t e c t u r e  v.  Wasserman, 377 So.2d 653 (Fla.  1979). 

Furthermore, where a f a c t u a l  p r e d i c a t e  is  necessa ry  t o  t h e  v a l i d i t y  

of  an e n a c t m e n t ,  i t  is  t o  be  presumed t h a t  t h e  necessary  f a c t s  

were before t h e  Legis la ture  a t  t h e  time of t h e  enactment.  Wasserman; 

C l i e n t o  v. S t a t e ,  377 So.2d 663 (F la .  1979) .  

The p r i n c i p l e  noted  i n  Wasserman and C l i e n t o  was enunc ia t ed  

e a r l i e r  i n  S ta t e  v. Bales,  343 So.2d 9 ( F l a .  1977) .  Bales  involved 

a c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l i t y  of a s t a t u t e  which r equ i r ed  

pe r sons  who pe r fo rmed  massage  f o r  a f e e  t o  be l i c e n s e d  by t h e  

s t a t e .  The c o u r t  upheld t h e  r e g u l a t i o n  and s t a t e d :  

... any l e g i s l a t i v e  enactment  c a r r i e s  a s t r o n g  
presumption of c o n s t i t u t i o n a l i t y ,  i nc lud ing  
a r e b u t t a b l e  presumption of t h e  existence 
of necessa rv  f a c t u a l  s u w o r t  i n  i ts  Drovis ions.  
Borden 's  F a i m  Prpd_ug&_s 5;. v. Baldwi i ,  293 
U.S. 1 9 4 ,  2 0 9 ,  2 1 0 ,  55 S . C t .  187,  79 L.Ed.  
281 (1934) .  If any s t a t e  of f a c t s ,  known o r  
t o  be assumed, j u s t i f y  t h e  law, t h e  c o u r t ' s  
power of i n q u i r y  ends.  United S t a t e s  v,-_Cg_rolene 
Products  Co., 304 U.S. 1 4 4 ,  154, 58 S.Ct. 
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778, 82 L.Ed. 1 2 3 4  (1938). Quest ions a s  t o  
wisdom. need or  aDDroDriateness a r e  f o r  t h e  

- I  - 
Legislature .  Olsen v .  S t a t e  of Nebraska, ex 
r e l .  W e s t e r n  Reference & Bond A s s ' n ,  313 U . S .  236, 
2 4 6 ,  61 S.Ct. 862, 85 L.Ed. 1305 ( 1 9 4 1 ) .  

I n  F u l f o r d  v .  Graham, 418 So.2d 1 2 0 4  (Fla .  1st DCA 1982), 

the consti tutionali ty of r egu la t ions  concerning sa l twa te r  fisherman 

was cha l l enged .  The  cour t  upheld t h e  r egu la t ions ,  c i t i n g  Bales,  

and noted " the  evidence adduced a t  t r i a l ,  i n c l u d i n g  t h e  g e n e r a l  

comments of expe r t s  who t e s t i f i e d ,  does not serve a s  a s u f f i c i e n t  

basis t o  declare the acts  uncons t i t u t iona l  i n  l i g h t  of t h e  presump- 

t i o n  of c o n s t i t u t i o n a l i t y . "  Id. a t  1205. 

P l a i n t i f f s  have asked t h e  c o u r t  t o  review t h e  Leg i s l a tu re ' s  

choice of a financing method f o r  t h e  Flor ida Birth-Related Neuro- 

l o g i c a l  I n j u r y  Compensation Plan. That choice came t o  t h e  cour t  

c loaked i n  a presumption of v a l i d i t y .  A l l  d o u b t s  r e g a r d i n g  

i ts  c o n s t i t u t i o n a l i t y  m u s t  be resolved i n  favor of consti tutional-  

i t y .  I f  d i f f e r e n t  r e a s o n a b l e  i n t e r p r e t a t i o n s  e x i s t  where one 

would conc lude  t h e  f i n a n c i n g  scheme was u n f a i r  o r  u n w i s e ,  but  

another would conclude the  scheme was r e a s o n a b l e  and r a t i o n a l ,  

t h e  l a t t e r  i n t e r p r e t a t i o n  m u s t  p r e v a i l .  Further ,  i f  a f a c t u a l  

p r e d i c a t e  is  n e c e s s a r y  t o  render  t h e  L e g i s l a t u r e ' s  c h o i c e  a 

r e a s o n a b l e  one, or  a c o n s t i t u t i o n a l  one, t h i s  c o u r t  must presume 

t h a t  predicate  was before  the  Leg i s l a tu re  when i t  acted.  

Here, t h e  r eco rd  was r e p l e t e  w i t h  t h e  f a c t u a l  information 

presented t o  and considered by t h e  L e g i s l a t u r e  when i t  enac ted  

t h i s  l e g i s l a t i o n .  The Academic Task Force documented and reported 

t h e  exis tence and e f f e c t  of t h e  m a l p r a c t i c e  i n s u r a n c e  c r i s i s .  

T h e  c r i s i s  was f a r  reaching and a f f ec t ed  hea l th  c a r e  providers,  

insurance c a r r i e r s  and o r d i n a r y  c i t i z e n s .  The l e g i s l a t i o n  a t  

i s s u e  was an a t t e m p t  t o  d e a l  w i t h  t h a t  c r i s i s .  T h e  f inancing 

scheme chosen by the  Leg i s l a tu re  t o  assure  the  f inanc ia l  v i a b i l i t y  

of t h e  p l a n  is  n o t ,  a s  w i l l  be f u r t h e r  explained, s o  f a r  a f i e l d  

or s o  inf i rm a s  t o  overcome the  presumption i n  f a v o r  of c o n s t i -  

t u t i o n a l i t y  t h a t  a t t a c h e s  t o  any s t a t u t e .  

D. The Assessment is Consfitgfjpnaj.-gven if  it i_s a Tax 

The a s ses smen t  imposed by t h e  L e g i s l a t u r e  may be a t a x .  
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A s  a p o r t i o n  of  t h e  f u n d i n g  b a s e  f o r  t h e  compensa t ion  program 

c r e a t e d  by S e c t i o n  766.301,  e t .  s e q . ,  F l o r i d a  S t a t u t e s  (1988 

S u p p . )  , t h e  e x c i s e  l e v i e d  on t h e  l i c e n s e s  of  a l l  p h y s i c i a n s  

authorized t o  prac t ice  i n  F l o r i d a  is p r i m a r i l y  a revenue mechanism. 

A s  s u c h ,  i t  may p rope r ly  be c l a s s i f i e d  a s  a t a x .  E m m a n  v. City 

of Winter Park,  37 So.2d 362 ( F l a .  1948) .  

I n  E a s t e r n  A i r l i n e s ,  I n c .  v ,  Depa_g&_ment of  R e v w e ,  455 

So.2d 311 ( F l a .  1 9 8 4 ) ,  t h e  F l o r i d a  Supreme C o u r t  e s t a b l i s h e d  

t h e  s t a n d a r d  o f  r ev iew by which  t a x  l e g i s l a t i o n ,  c h a l l e n g e d  

on t h e  same c o n s t i t u t i o n a l  g r o u n d s  r a i s e d  by P l a i n t i f f s ,  i s  

t o  be eva lua ted :  

. When t h e  s t a t e  L e g i s l a t u r e ,  a c t i n g  wi th in  t h e  
scope  of i t s  a u t h o r i t y ,  under takes  t o  e x e r t  
t h e  t ax ing  power, every presumption i n  f avor  
of t h e  v a l i d i t y  of i ts  a c t i o n  is indulged.  
Only c l e a r  and demonstrated usu rpa t ion  of 
power w i l l  a u t h o r i z e  j u d i c i a l  i n t e r f e r e n c e  
wi th  l e g i s l a t i v e  a c t i o n .  Wal te rs  v.  CiQ-of-Sg, 
Louis ,  347 U.S. 231, 74 S . C t .  505, 98 L.Ed. 
660 ( 1 9 5 4 ) .  I n  t h e  f i e l d  of  t a x a t i o n  p a r t i c u l a r l y ,  
t h e  l e g i s l a t u r e  posses ses  g r e a t  freedom i n  
c l a s s i f i c a t i o n .  T h e  burden  i s  on t h e  one  a t t a c k i n g  
t h e  l e g i s l a t i v e  enactment t o  nega te  every  con- 
c e i v a b l e  b a s i s  w h i c h  might suppor t  it. Madden v. 
-- K e n t u c k y ,  309 U . S .  8 3 ,  6 0  S .Ct .  406,  84 L.Ed. 590 
(1940);  J u s t  Valuation ti Taxation Leaqug,_Inc,_v:_Sl_mESon, 
209 So.2d 229, 323 (F la .  1968) .  The s t a t e  m u s t ,  
of cour se ,  proceed upon a r a t i o n a l  b a s i s  and may 
n o t  r e s o r t  t o  a c l a s s i f i c a t i o n  t h a t  is pa lpably  - -  
a r b i t r a r y . 
358 So.2d 1343, 1349 (F la .  1978) .  A s t a t u t e  t h a t  

D e p a r t ag-n-t--o_f--R~v en  u e v . AMREP C_QrL , 
d i s c r i m i n a t e s  i n  f avor  of a c e r t a i n  c l a s s  is not  
a r b i t r a r y  i f  t h e  d i s c r i m i n a t i o n  is founded upon 
a reasonable  d i s t i n c t i o n  o r  d i f f e r e n c e  i n  s t a t e  
p o l i c y .  A l l i e d  S t o r e s  v .  Bowers,  358 U.S. 522,  79 
S.Ct. 437, 3 L.Ed.2d. 321 (1959) .  

A t a x  may even  be  s o  h i g h  a s  t o  r e s t r i c t  o r  even p o s s i b l y  

d e s t r o y  p a r t i c u l a r  occupat ions  wi thout  v i o l a t i n g  t h e  due  p r o c e s s  

o r  e q u a l  p r o t e c t i o n  c l a u s e .  A t a x  w i l l  n o t  be n u l l i f i e d  u n l e s s  

i t  is  pa lpably  a r b i t r a r y  o r  g r o s s l y  unequal  i n  i t s  a p p l i c a t i o n .  

P i t t s b u r q  v .  A l c o  Pa&nq C o r p o r a t i o n ,  417 U . S .  369 ( 1 9 7 4 ) .  

The p r e s u m p t i o n  of  c o n s t i t u t i o n a l i t y  o f  a l i c e n s e  t a x  can  b e  

overcome “only  by t h e  most e x p l i c i t  demonstrat ion t h a t  a c l a s s i f i -  

ca t ion  is a hos t i l e  and oppressive d i s c r i m i n a t i o n  a g a i n s t  p a r t i c u l a r  

p e r s o n s  and c l a s s e s , ”  Madden v .  K e n t u c k y ,  309 U . S .  83 a t  88 

(1940), and even i f  everyone s u b j e c t  t o  a t ax  is no t  taxed equa l ly ,  

t h a t  i n  and of i t s e l f  does no t  make t a x a t i o n  a rb i t r a ry  or v io la t ive  
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of  t h e  e q u a l  p r o t e c t i o n  c l a u s e .  Smith v. Department of Revenue, 

512 S0.2d 1008 (F la .  1st DCA 1987) .  

F u r t h e r m o r e ,  t h e  L e g i s l a t u r e  is  f r e e  t o  t a x  t h e  l icenses 

of occupat ions  o r  b u s i n e s s e s  f o r  r e g u l a t o r y  and r e v e n u e - r a i s i n g  

purposes .  Younq v. Thggmns, 17 Fla .  169 (1879); C i t v  of Jac_ksQn_ville 

v.  Ledwith, 7 So. 885 (F la .  1890) .  Th i s  was more f u l l y  d i scussed  

i n  S t a t e  e x  r e l .  BonstegL-yl A l l e n ,  9 1  S o .  1 0 4  ( F l a .  1 9 2 2 ) ,  

when t h e  c o u r t  he ld :  

W h i l e  i t  is w i t h i n  t h e  power of t h e  c o u r t s  
t o  d e c l a r e  Laws levying  l icense t a x e s  void 
because of t h e  unreasonable  and a r b i t r a r y  
e x e r c i s e  of t h e  s t a t e ' s  power e i t h e r  i n  t h e  
c l a s s i f i c a t i o n  o r  i n  f i x i n g  t h e  amount of t h e  
l i cense ,  s u c h  power w i l l  no t  be exe rc i sed  
u n l e s s  t h e  amoun t  o f  t h e  l i c e n s e  t a x  i s  s o  g r e a t ,  
o r  t h e  c l a s s i f i c a t i o n  s o  pa lpably  a r b i t r a r y  
a s  t o  be beyond the n e c e s s i t i e s  f o r  t h e  
l e g i s l a t i o n ,  o r  equ iva len t  t o  an impairment 
of t h e  c o n s t i t u t i o n a l  r i g h t s  of p rope r ty ,  
o r  tend t o  prevent  a g r e a t  number, i f  n o t  
a l l  persons ,  from pursu ing  o the rwise  lawful  
occupat ions  which do n o t  impair  p u b l i c  s a f e t y ,  
p u b l i c  h e a l t h  o r  d e s t r o y  p rope r ty .  Id.  a t  105. 

The  a s s e s s m e n t  a t  i s sue  h e r e  meets none o f  t h e  c r i t e r i a  

f o r  f i n d i n g  a t a x  u n c o n s t i t u t i o n a l  a s  a r t i c u l a t e d  i n  B o n s t e e l  

o r  t h e  c a s e s  t h a t  f o l l o w e d  i t .  T h e  amount o f  t h e  l i c e n s e  t a x  

is no t  s o  g r e a t ,  nor  is t h e  c l a s s i f i c a t i o n  s o  pa lpably  a r b i t r a r y ,  

a s  t o  b e  beyond n e c e s s i t y  f o r  t h e  l e g i s l a t i o n .  P l a i n t i f f s  a r e  

s i m p l y  one  of  f i v e  c o n t r i b u t i n g  f u n d i n g  s o u r c e s  t o  t h e  P l a n ,  

and no evidence was presented a t  t h e  f ina l  liearing which demonstrated 

t h a t  t h e  p r o p o r t i o n a t e  s h a r e  c o n t r i b u t e d  by P l a i n t i f f s  is g r o s s l y  

unequal o r  d i s c r i m i n a t o r y .  

The assessment  is n o t  equal  t o  an impairment of t h e  const i tu-  

t i o n a l  r i g h t s  o f  p r o p e r t y  and ,  from t h e  e v i d e n c e  c o n s i d e r e d  

o r  p r e s e n t e d  i n  t h i s  c a u s e ,  d o e s  n o t  t e n d  t o  p r e v e n t  a g r e a t  

number of persons  from pursu ing  t h e  medical p ro fes s ion .  

P l a i n t i f f s  c l a i m  t h a t  t h e  t a x  i s  u n c o n s t i t u t i o n a l  because 

t h e y  r ece ive  no d i r e c t  b e n e f i t  i s  w i t h o u t  m e r i t .  The re  is  no 

c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  a pe r son  s u b j e c t  t o  a tax  m u s t  

r e c e i v e  a d i r e c t  b e n e f i t  i n  r e t u r n  f o r  t h e  money c o n t r i b u t e d .  

Rather ,  t h e  l eg i t imacy  and c o n s t i t u t i o n a l i t y  of a tax i s  determined 

by t h e  c r i t e r i a  d i scussed  above. 
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-- E. The - Statute i s -_a -Ql id  Ex.&r_cise of t h e  P o l i c e  PoWgg 

G e n e r a l l y ,  t h e  e x e r c i s e  of  t h e  s t a t e ' s  p o l i c e  power must 

r e l a t e  t o  t h e  h e a l t h ,  s a fe t -y  and w e l f a r e  of t h e  p u b l i c  and may 

n o t  be a r b i t r a r i l y  and c a p r i c i o u e l y  a p p l i e d .  Graham v.  Es tua ry  

Propert ies ,  Inc . ,  399 So.2d 1374 a t  1379 (F la .  1981) .  A reviewing 

c o u r t  s u c h  a s  t h i s  one  w i l l  n o t  u s u a l l y  d i s t u r b  l e g i s l a t i v e  

d i s c r e t i o n  i n  c l a s s i f y i n g  t h e  s u b j e c t  of p o l i c e  r e g u l a t i o n  u n l e s s  

i t  is w h o l l y  w i t h o u t  a r e a s o n a b l e  b a s i s ;  s u c h  a c l a s s i f i c a t i o n  

w i l l  n o t  be dec la red  unreasonable  s o l e l y  because o p i n i o n s  d i f f e r  

a s  t o  what should have been inc luded  o r  omitted i n  the  l eg i s l a t ion .  

B a r t s  v, S t a t e ,  447 So.2d 410 a t  4 1 1  ( F l a .  1st DCA 1 9 8 4 ) .  Thus ,  

a s  l o n g  a s  a c l a s s i f i c a t o r y  scheme c h o s e n  by t h e  L e g i s l a t u r e  

r a t i o n a l l y  a d v a n c e s  a l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t i v e ,  t h e  

c o u r t s  w i l l  d i s r e g a r d  t h e  method used i n  ach iev ing  t h e  o b j e c t i v e  

and t h e  challenged enactment w i l l  be upheld.  Sasso  v. Ram PEoperty 

Manaqement, 431  So.2d 204 ( F l a .  1st DCA 1983) ,  a f f ' d ,  452 So.2d 

932 ( F l a .  1 9 8 4 ) ,  a p p e a l  d i s m i s s e d ,  469 U . S .  1 0 3 0  ( 1 9 8 4 ) .  A 

c o u r t  m u s t  n o t  be concerned wi th  whether the pa r t i cu la r  l eg i s l a t ion  

in  question is t h e  most prudent  c h o i c e ,  o r  is t h e  p e r f e c t  panacea,  

t o  c u r e  t h e  i l l  o r  a c h i e v e  t h e  i n t e r e s t  i n t e n d e d ;  i f  t h e r e  is 

a l e g i t i m a t e  s t a t e  i n t e r e s t  which t h e  L e g i s l a t u r e  aims t o  e f f e c t ,  

and i f  t h e  l e g i s l a t i o n  is a' reasonably  r e l a t e d  means t o  achieve  

t h e  in tended  end, it w i l l  be upheld.  S t a t e  v .  W_alkey:, 4 4 4  So.2d 

1137 a t  1139 ( F l a .  1st DCA 1984) .  

The l e g i t i m a t e  s t a t e  i n t e r e s t s  s e r v e d  by t h e  l e g i s l a t i o n  

a r e  c l e a r l y  s e t  f o r t h  i n  t h e  p reamble  t o  C h a p t e r  8 8 - 1 ,  Laws 

of F l o r i d a :  

WHEREAS, t h e  L e g i s l a t u r e  f i n d s  t h a t  t h e r e  is 
i n  F l o r i d a  a f i n a n c i a l  c r i s i s  i n  t h e  medical 
l i a b i l i t y  i n su rance  i n d u s t r y ,  and 

WHEREAS, i t  is  t h e  s e n s e  of t h e  L e g i s l a t u r e  
t h a t  i f  t h e  p r e s e n t  c r i s i s  is n o t  aba ted ,  
many pe r sons  who a r e  s u b j e c t  t o  c i v i l  a c t i o n s  
w i l l  be  unable  t o  purchase  l i a b i l i t y  i n su rance ,  
and many i n j u r e d  pe r sons  w i l l  t h e r e f o r e  be 
unable  t o  recover  damages f o r  e i t h e r  t h e i r  
economic l o s s e s  o r  t h e i r  non-economic l o s s e s ,  
and 

WHEREAS, t h e  people  of F l o r i d a  a r e  concerned 
w i t h  t h e  inc reased  c o s t  of l i t i g a t i o n  and t h e  
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need fo r  a review of t h e  t o r t  and insurance laws, 
and 

WHEREAS, t he  Leg i s l a tu re  be l i eves  t h a t ,  i n  
general ,  t h e  c o s t  of medical l i a b i l i t y  
insurance is excessive and i n j u r i o u s  t o  the  
people of Flor ida and must be reduced, and 

WHEREAS, t he  Leg i s l a tu re  f i n d s  t h a t  t h e r e  
a r e  c e r t a i n  elements of damage present ly  
recoverable t h a t  have no monetary value,  
except on a purely a r b i t r a r y  b a s i s ,  w h i l e  
other  elements of damage a r e  e i t h e r  e a s i l y  
measured on a monetary b a s i s  or r e f l e c t  
u l t ima te  monetary l o s s ,  and 

WHEREAS, t h e  Leg i s l a tu re  d e s i r e s  t o  provide 
a r a t i o n a l  b a s i s  f o r  determining damages f o r  
non-economic lo s ses  w h i c h  be awarded i n  c e r t a i n  
c i v i l  ac t ions ,  recognizing t h a t  such non-economic 
l o s s e s  should be f a i r l y  compensated and t h a t  the 
i n t e r e s t s  of t h e  injured pa r ty  should be balanced 

. aga ins t  t h e  i n t e r e s t s  of s o c i e t y  a s  a whole, i n  
t h a t  t h e  burden of compensation f o r  such l o s s e s  
is u l t ima te ly  borne by a l l  persons, r a the r  than 
t h e  t o r t f e a s e r  a lone,  and 

WHEREAS, t h e  Leg i s l a tu re  created t h e  Academic Task 
F o r c e  f o r  Review of  t h e  I n s u r a n c e  and T o r t  Systems 
w h i c h  has s t u d i e d  t h e  medical  m a l p r a c t i c e  p r o b l e m s  
c u r r e n t l y  ex i s t ing  i n  t h e  S t a t e  of F lo r ida ,  and 

WHEREAS, t h e  L e g i s l a t u r e  has  reviewed t h e  f i n d i n g s  
and recommendations of t h e  Academic Task Force re-  
l a t i n g  t o  medical malpractice,  and 

WHEREAS, t h e  Leg i s l a tu re  f i n d s  t h a t  t h e  Academic 
Task Force has e s t ab l i shed  t h a t  a medical mal- 
p r a c t i c e  c r i s i s  e x i s t s  i n  t h e  S t a t e  of Flor ida which 
can be a l l e v i a t e d  by t h e  a d o p t i o n  of c o m p r e h e n s i v e  
l e g i s l a t i v e l y  enacted reforms, and 

WHEREAS, t h e  magnitude of t h i s  compelling s o c i a l  
p r o b l e m  demands immediate and d r a m a t i c  l e g i s l a t i v e  
ac t ion ,  NOW, THEXEFORE....  

Given t h i s  s t r o n g  pronouncement of compelling s o c i a l  need 

and t h e  i n h e r e n t  a u t h o r i t y  and d i s c r e t i o n  of t h e  L e g i s l a t u r e  

t o  a d d r e s s  such needs ,  P l a i n t i f f s  simply did no t  convince t h i s  

c o u r t  t h a t  t h e  L e g i s l a t u r e ' s  d e c i s i o n  t o  i n c l u d e  them i n  t h e  

f i n a n c i n g  scheme of t h e  P lan  was "wholly wi thou t  a reasonable 

b a s i s .  " 
(1) Due Process 

The Leg i s l a tu re  has broad d i s c r e t i o n  i n  determining necessary 

measures f o r  t h e  p r o t e c t i o n  of t h e  p u b l i c  h e a l t h ,  s a f e t y  and 

w e l f a r e  and when t h e  L e g i s l a t u r e  a c t s  i n  t h e s e  a r e a s ,  a cour t  

may no t  s u b s t i t u t e  i t s  judgment f o r  t h a t  of t h e  L e g i s l a t u r e .  

S t a t e  v .  Thomas, 428 So.2d 327 a t  331 ( F l a .  1st DCA 1983) .  
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I n  Depar tment  of I n s u r a n c e  v .  Dade County  Consumer Advoca te s  

O f f i c e ,  4 9 2  So.2d 1032 ( F l a .  1 9 8 6 ) ,  t h e  Supreme C o u r t  n o t e d  

t h e  na r row grounds upon which a s u c c e s s f u l  due p rocess  cha l l enge  

can be waged: "When c o n s i d e r i n g  t h e  v a l i d i t y  of  a l e g i s l a t i v e  

enactment ,  t h i s  Court  may ove r tu rn  t h e  a c t  on due process  grounds 

o n l y  when i t  is  c l e a r  t h a t  i t  i s  n o t  i n  any  way d e s i g n e d  t o  

promote t h e  p e o p l e ' s  h e a l t h ,  s a f e t y  o r  w e l f a r e  o r  t h a t  the  s t a t u t e  

has no reasonable  r e l a t i o n s h i p  t o  t h e  s t a t e ' s  avowed purpose . "  

P l a i n t i f f s  have conceded t h e  Plan a s  a whole served legi t imate  

s t a t e  i n t e r e s t s .  See P l a i n t i f f s '  Motion f o r  Summary Judgment ,  

P a g e  7 .  However ,  P l a i n t i f f s  compla ined  t h a t  t he  d e c i s i o n  t o  

r e q u i r e  them t o  c o n t r i b u t e  f i n a n c i a l l y  t o  t h e  P lan  was un reason-  

a b l e  and v i o l a t i v e  of  t h e  due p rocess  c l a u s e  because P l a i n t i f f s  

bo re  no more r e l a t i o n s h i p  t o  t h e  g o a l s  of t h e  p lan  t h a n  a member 

o f  t h e  g e n e r a l  p u b l i c .  S p e c i f i c a l l y ,  P l a i n t i f f s  a l l e g e d  t h e  

assessment is u n c o n s t i t u t i o n a l  because p h y s i c i a n s  who a r e  requi red  

t o  pay  i t  do  n o t  o b t a i n  b e n e f i t s  from t h e  P l a n .  T h i s  is s o ,  

t hey  argued,  because p h y s i c i a n s  who d o  n o t  p r a c t i c e  o b s t e t r i c s  

and gyneco loy  a r e  n o t  p e r m i t t e d  t o  p r a c t i c e  o b s t e t r i c s  w i t h i n  

h o s p i t a l  s e t t i n g s  and ,  s i n c e  t h e y  c a n n o t  p r a c t i c e  o b s t e t r i c s ,  

t hey  do n o t  r e c e i v e  t h e  b e n e f i t s  otherwise provided t o  par t ic ipa t ing  

phys ic i ans .  

The l a c k  of  p a r t i c i p a t i o n  and c o v e r a g e  i n  t h e  f a c e  of t h e  

r equ i r ed  f e e s  and p o s s i b l e  assessments  formed t h e  p r i m a r y  b a s i s  

f o r  P l a i n t i f f s '  c o n s t i t u t i o n a l  a t t a c k  on t h e  s t a t u t e .  T h i s  

p o s i t i o n  was e n t i r e l y  wi thout  mer i t .  

The P l a n  b e a r s  a r e a s o n a b l e  r e l a t i o n s h i p  t o  i t s  s t a t e d  

purposes ,  by i n s u r i n g  t h e  a v a i l a b i l i t y  of  o b s t e t r i c a l  c a r e  t o  

F l o r i d a  c i t i z e n s  and by provid ing  f o r  t h e  c a r e  of F lor ida  children 

who s u f f e r  b i r t h - r e l a t e d  n e u r o l o g i c a l  i n j u r i e s ,  and P l a i n t i f f s  

b e a r  a r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  P l a n ,  A s  documented and 

r epor t ed  by t h e  Academic Task Force,  p h y s i c i a n s  p l a y  a c r i t i c a l  

r o l e  i n  t h e  d e l i v e r y  of  h e a l t h  c a r e  s e r v i c e s  and a l l  phys ic ians  

were adve r se ly  a f f e c t e d  by t h e  medical ma lp rac t i ce  c r i s i s  which 
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engul fed  t h i s  s t a t e  and s e v e r e l y  d i s r u p t e d  t h e  d e l i v e r y  of h e a l t h  

care  services  and t h e  day-to-day o p e r a t i o n s  of h o s p i t a l s  throughout  

t h e  s t a t e .  

The D e f e n d a n t ' s  w i t n e s s ,  Mr. Jay W e i n s t e i n ,  an e x p e r t  i n  

h o s p i t a l  a d m i n i s t r a t i o n ,  provided unref  u t ed t e s t i m o n y  r e g a r d  inq  

t h e  e x t e n t  and  e f f e c t s  of t h e  d i s r u p t i o n  i n  t h e  d e l i v e r y  of  

h e a l t h  c a r e  s e r v i c e s .  See T r a n s c r i p t  o f  f i n a l  h e a r i n g ,  p a g e s  

71-79, 81-85. 

For  example ,  v a r i o u s  c r i t i c a l  s e r v i c e s  inc lud ing  emergency 

room, t r a u m a ,  o b s t e t r i c a l ,  and n e u r o s u r g e r y  w e r e  r e d u c e d  o r  

e l imina ted  and, consequent ly ,  remaining s e r v i c e s  were overloaded.  

R e f e r ' r a l s  among p h y s i c i a n s  were reduced  and h o s p i t a l s  f o u n d  

i t  d i f f i c u l t  t o  r e c r u i t  and m a i n t a i n  s t a f f .  Access t o  ma jo r  

heal th  care  serv ices  was l i m i t e d  and,  a s  a r e s u l t ,  t h e  r e l a t i o n s h i p  

between t h e  p u b l i c  and t h e  medical p r o f e s s i o n  d e t e r i o r a t e d .  

T h e  e f f e c t s  of  t h e  d i s r u p t i o n  of o b s t e t r i c a l  s e r v i c e s  a r e  

p a r t i c u l a r l y  s e v e r e .  When t h o s e  s e r v i c e s  a r e  n o t  p r o v i d e d ,  

t h e  emergency room s t a f f  i s  overloaded and " t h e  system is pushed 

t o  t h e  wal l . "  Negative economic consequences b e f a l l  t h e  h o s p i t a l  

a s  w e l l ,  s i n c e  mothers a r e  a pr imary s o u r c e  of p a t i e n t  r e f e r r a l s  

f o r  phys i c i ans  i n  a l l  s p e c i a l t i e s .  

T h e  d e v a s t i n g  e f f e c t s  of t h e  d i s r u p t i o n  i n  t h e  d e l i v e r y  

of obs t e t r i ca l  s e r v i c e s  were confirmed even by P l a i n t i f f s '  e x p e r t ,  

Dr. Masterson, 

Quest ion : 

Answer: 

Quest ion: 

Answer: 

who, du r ing  ques t ion ing ,  t e s t i f i e d :  

" H y p o t h e t i c a l l y ,  l e t ' s  assume f o r  a moment t h a t  
a l l  of t h e  o b s t e t r i c a l  p h y s i c i a n s  on t h a t  s t a f f ,  
b e c a u s e  of m a l p r a c t i c e  premiums and because of-  
- f r a n k l y ,  b e c a u s e  o f  t h e  p r o b l e m s  a s s o c i a t e d  
w i t h  m a l p r a c t i c e ,  i n c l u d i n g  hav ing  t o  come t o  
t h e  cour thouse  and t e s t i f y ,  and s o  f o r t h ,  d e c i d e d  
t h e y  had had enough.  And t h e y  had dec ided  t h a t  
t h e y  have had enough s o  much t h a t  t h e y  d e c i d e d  
t o  s t o p  e i t h e r  t r e a t i n g  ind igen t  p a t i e n t s ,  which 
a r e  somet imes  a common p r o b l e m  p r e g n a n c y ,  o r  
o t h e r w i s e  j u s t  s t o p  p r a c t i c i n g  06. Based on 
t h a t  hypo the t i ca l  I gave you and your small  
knowledge of J a c k s o n ,  would t h a t  have  an e f f e c t  
on t h a t  h o s p i t a l ' s  ope ra t ions? '  

" I t  would be d i s a s t r o u s . "  

" T h a t  d i s a s t e r  would  p e r m e a t e  t h a t  h o s p i t a l ;  
wouldnl t i t ? "  

presume, yes ."  
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- See T r a n s c r i p t  of f i n a l  hear ing ,  page 35. 

h d d i t i o n a l l y ,  h o s p i t a l s  which do  n o t  p r o v i d e  o b s t e t r i c a l  

s e r v i c e s  a r e  a l s o  n e g a t i v e l y  impacted  by t h e  c r i s i s  a s  t h e y  

s t r u g g l e  t o  r e f e r  t h e i r  p a t i e n t s  t o  o t h e r ,  un fami l i a r  f a c i l i t i e s .  

C o n v e r s e l y ,  when t h e  m a l p r a c t i c e  c r i s i s  is  l e s s e n e d  and 

h e a l t h  c a r e  s e r v i c e s  can be d e l i v e r e d  smoo th ly  and e f f i c i e n t l y ,  

b e n e f i t s  w i l l  be seen and f e l t  throughout  the heal th  care  industry.  

For example, access  t o  h e a l t h  c a r e  s e r v i c e s  w i l l  be expanded 

a s  s e r v i c e s  which were e l i m i n a t e d  o r  r educed  d u r i n g  t h e  c r i s i s  

a r e  a g a i n  o f f e r e d .  Emergency rooms and t r auma  c e n t e r s  w i l l  

re-open. P a t i e n t  r e f e r r a l s  w i l l  i n c r e a s e  and p h y s i c i a n s  w i l l  

be a b l e  t o  p r a c t i c e  i n  p l e a s a n t  and f u l l  s e r v i c e  f a c i l i t i e s .  

E s s e n t i a l l y ,  t h e  nega t ive  consequences of t h e  m a l p r a c t i c e  c r i s i s  

w i l l  be a l l e v i a t e d .  

I n  l i g h t  of t h e s e  f a c t s ,  P l a i n t i f f s '  c l a i m  t h a t  t hey  a r e  

n o t  r e l a t e d  t o  t h e  g o a l s  of t h i s  p l a n  c a n n o t  b e  s u s t a i n e d .  

H e a l t h  c a r e  s e r v i c e s  a r e  d e l i v e r e d  by  a team of p rov ide r s ,  a l l  

o f  whom i n t e r a c t ' a n d  depend on one a n o t h e r .  The m a l p r a c t i c e  

c r i s i s  s e v e r e l y  d i s r u p t e d  t h e  d e l i v e r y  of h e a l t h  c a r e  s e r v i c e s  

and a l l  members of t h e  "team" s u f f e r e d .  S i n c e  one  of t h e  g o a l s  

of t h e  Plan is t o  h e l p  a l l e v i a t e  the  c r i s i s  and permit t h e  e f f i c i e n t  

d e l i v e r y  of  h e a l t h  c a r e  s e r v i c e s  by a l l  members of t h e  t eam,  

P l a i n t i f f s  a r e  u n d e n i a b l y  r e l a t e d  t o  a t  l e a s t  one of t h e  g o a l s  

of  t h e  P l a n  and s t a n d  t o  b e n e f i t  from i t s  r e a l i z a t i o n .  T h i s  

a c t  is  n o t  a c u r e  a l l ,  b u t  w i l l  be a major c o n t r i b u t i o n  t o  t h e  

cure. Thus, t h e  L e g i s l a t u r e ' s  d e c i s i o n  t o  r e q u i r e  P l a i n t i f f s  

t o  c o n t r i b u t e  t o  t h e  Plan was no t  wholly unreasonable ,  a r b i t r a r y ,  

o r  c a p r i c i o u s  . 
T h e  L e g i s l a t u r e  has  chosen  a s i m i l a r  f i n a n c i n g  scheme i n  

regard  t o  another  s t a t u t o r i l y  c r e a t e d  p l a n ,  t h e  P u b l i c  Medica l  

A s s i s t a n c e  T r u s t  Fund, found$ i n  Sec t ions  409.266(2) ( 3 ) ,  F l o r i d a  

S t a t u t e s ,  and r e l a t e d  t o  t h e  p r o v i s i o n s  o f  S e c t i o n  3 9 5 . 1 0 1 ,  

F l o r i d a  S t a t u t e s .  See T r a n s c r i p t  of f i n a l  hear ing ,  pages 109- 

11, 126.  Under t h e  p r o v i s i o n s  of  t he  s t a t u t e s  w h i c h  g o v e r n  

t h i s  t r u s t  fund, h o s p i t a l s  c o n t r i b u t e  t o  a fund t o  pay for  indigent 
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c a  e p r o v i d e d  by h o s p i t a l s  a round  t h e  s t a t e  whether o r  n o t  t h e  

h o s p i t a l s  t h e m s e l v e s  r e c e i v e  any  b e n e f i t s  f rom t h e  f u n d .  I n  

o t h e r  w o r d s ,  t h e  i d e a  of  r e q u i r i n g  h e a l t h  c a r e  p r o v i d e r s  t o  

c o n t r i b u t e  t o  a fund t o  " b e n e f i t "  o r  pay  f o r  s e r v i c e s  r e n d e r e d  

by o t h e r s  is noth ing  new. Th i s  f a c t  s u p p o r t s  t h e  reasonableness  

of t h e  L e g i s l a t u r e ' s  a c t i o n  i n  enac t ing  t h e  l e g i s l a t i o n  a t  b a r .  

P e r h a p s  t h e r e  was a n o t h e r  way t o  f i n a n c e  t h e  p lan ;  perhaps 

t h e  L e g i s l a t u r e  could have c h o s e n  n o t  t o  a c t  a t  a l l .  However, 

t h i s  c o u r t  c a n n o t  and w i l l  n o t  b e  c o n c e r n e d  w i t h  whe the r  t h e  

L e g i s l a t u r e ' s  cho ice  was t h e  most p ruden t  o r  t h e  most  e f f e c t i v e  

way t o  a d d r e s s  t h e  i l l  perce ived .  That  is n o t  t h e  issue be fo re  

t h i s  c o u r t .  As long a s  t h e  f i n a n c i a l  scheme chosen by t h e  Legis- 

l a t u r e  r a t i o n a l l y  a d v a n c e s  a l e g i t i m a t e  government  o b j e c t i v e ,  

a s  s o  found today,  t h i s  c o u r t  w i l l  n o t  s econd  g u e s s  t h e  method 

used i n  achiev ing  t h e  o b j e c t i v e .  

(21 Esual P r o t e c t i o n  

To comply  w i t h  t h e  r e q u i r e m e n t s  of  t h e  e q u a l  p r o t e c t i o n  

c l a u s e ,  s t a t u t o r y  c l a s s i f i c a t i o n s  m u s t  b e  r e a s o n a b l e  and n o t  

a r b i t r a r y  and a l l  p e r s o n s  i n  t h e  c l a s s  m u s t  b e  t r e a t e d  a l i k e .  

Laskv v.  StaLg-Farm Insurance Company, 2 9 6  So.2d 9 ( F l a .  1 9 7 4 ) .  

T h e  r e g u l a t i o n  of  t h e  p r a c t i c e  of m e d i c i n e  d o e s  n o t  i n v o l v e  

a fundamental  r i g h t  o r  s u s p e c t  c l a s s  f o r  p u r p o s e s  of  t h e  e q u a l  

p r o t e c t i o n  a n a l y s i s ,  s o  t h e  r a t i o n a l  b a s i s  a n a l y s i s  a p p l i e s .  

Woods v.  Holy Cross  Hosp i t a l ,  591 F.2d 1 1 6 4  (C.A. F l a .  1979) .  

T h e  e q u a l  p r o t e c t i o n  c l a u s e  r e q u i r e s  t h a t  a s t a t u t o r y  l i n e  

which draws d i s t i n c t i o n s  and c l a s s i f i c a t i o n s  be  a r a t i o n a l  one ,  

bear ing  some r a t i o n a l  r e l a t i o n s h i p  t o  a l e g i t i m a t e  s t a t e  purpose.  

-- Patch E n t e r p r i s e s ,  Inc .  v. McCaLl, 447 F.Supp. 1075 ( D . C .  F l a .  

1 9 7 8 ) .  The e q u a l  p r o t e c t i o n  c l a u s e  d o e s  n o t  r e q u i r e  t h a t  t h e  

s t a t e  c h o o s e  between a t t a c k i n g  e v e r y  a s p e c t  o f  a p r o b l e m  o r  

n o t  a t t a c k i n g  a problem a t  a i l ;  i t  is  enough t h a t  t h e  s t a t e ' s  

act ion be r a t i o n a l l y  based and free from inv id ious  d i sc r imina t ion .  

Ivy S t e e l  Wire Compgnv, I n c .  v .  C i t y  o f  J a c k s o n v i l l e ,  4 0 1  

F.Supp. 701 (M.D. Fla. 1975). The burden is on t h e  p a r t y  cha l l eng ing  

a s t a t u t e  o r  r e g u l a t i o n  on e q u a l  p r o t e c t i o n  g rounds  t o  show 
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t h e r e  is  no conce ivable  f a c t u a l  p r e d i c a t e  which would r a t i o n a l l y  

s u p p o r t  the c l a s s i f i c a t j o n  under  a t t a c k .  The r a t i o n a l  b a s i s  

f o r  t h e  gove rnmen ta l  o b j e c t i v e  may be  i d e n t i f i e d  by s t a t e m e n t s  

of  i n t e n t  f rom l e g i s l a t i v e  r e p o r t s  and j o u r n a l s ,  i n f e r e n c e s  

by  r e f e r e n c e  t o  s i m i l a r  l e g i s l a t i o n  o r  a c t i o n s  t a k e n  by t h e  

l e g i s l a t i v e  body, o r  from l e g a l  a rgumen t s  of  government  b e f o r e  

t h e  c o u r t .  S a s s o  v .  Ram P r o p e r t v  Manaqement, 431 So.2d 204 

a t  216 (F la .  1st DCA 1 9 8 3 ) .  Where t h e  c h a l l e n g i n g  p a r t y  f a i l s  

t o  meet such  a burden,  t h e  s t a t u t e  or  regula t ion  n u s t  be sustained. 

The  F l o r i d a  Hiqh School A c t i v i t i e _ s _ _ e _ s _ s _ o ~ ~ a ~ i o n ,  I n c .  v .  Thomas 

bv and throug_h_Thomas, 434 So.2d 306 (F la .  1983) .  

For t h e  reasons  a l r e a d y  discussed, P l a i n t i f f s '  equal protect ion 

c l a i m  a l s o  c a n n o t  p r e v a i l .  P l a i n t i f f s  have  n o t  d e m o n s t r a t e d  

t h a t  t h e  L e g i s l a t u r e ' s  c l a s s i f i c a t i o n  was a rb i t r a ry  or unreasonable 

o r  t h a t  t h e r e  was no c o n c e i v a b l e  f a c t u a l  p r e d i c a t e  t o  s u p p o r t  

t h e  c l a s s i f i c a t i o n .  To t h e  c o n t r a r y ,  t h e  r e c o r d  e s t a b l i s h e d  

the  leg i t imate  p u b l i c  purposes  se rved  by t h e  P lan ,  t h e  P l a i n t i f f s '  

r e l a t i o n s h i p  t o  t h e  g o a l s  of t h e  P l a n ,  and t h e  reasonableness  

of t h e  c l a s s i f i c a t i o n s  w i t h i n  t h e  f i n a n c i n g  scheme. The method 

c h o s e n  b y  t h e  L e g i s l a t u r e  t o  i n s u r e  t h e  f i n a n c i a l  v i a b i l i t y  

of t h e  P lan  was r e a s o n a b l e  and was n o t  v i o l a t i v e  of t h e  e q u a l  

p r o t e c t  ion c l a u s e  . 
(PI The Assessment Does - -No t  Improperly Pledqe t h e  Credi t  

of t h e  S t a t e  or-Qghgg&gthe State's Taxins  &&h_o_ri_ty__t_o 

t h e  Commissioner ___ __--- of Insurance  

P l a i n t i f f s  argued t h e  impos i t ion  of t h e  assessment contravenes 

A r t i c l e  V I I ,  S e c t i o n  1 0  of  t h e  F l o r i d a  C o n s t i t u t i o n  b e c a u s e  

t h e  payments  a r e  made t o  t h e  F l o r i d a  Bir th-Related Neurological  

I n j u r y  Compensa t ion  A s s o c i a t i o n  ( h e r e a f t e r  t h e  A s s o c i a t i o n ) ,  

which P l a i n t i f f  contends  is a p r i v a t e  e n t i t y .  P l a i n t i f f s '  argument 

miscontrued t h e  i n t e n t  of t h e  b r o h j b i t j o n  a g a i n s t  p l e d g i n g  the  

s t a t e  t ax  c r e d i t  t o  a i d  a p r i v a t e  e n t i t y .  

A r t i c l e  V I I ,  Sec t ion  10 ,  provides ,  i n  p e r t i n e n t  p a r t :  

Nei ther  t h e  s t a t e  nor  any county,  school  
d i s t r i c t  , muncipali  t y  , s p e c i  a1  d i s t r i c t ,  
o r  agency of any of t h e m ,  s h a l l  become a 
j o i n t  owner w i t h ,  o r  s tock  holder  o f ,  o r  
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g ive ,  lend o r  u s e  i ts t ax ing  power o r  
c r e d i t  t o  a i d  any c o r p o r a t i o n ,  a s s o c i a t i o n ,  
p a r t n e r s h i p  o r  person.  

A l t h o u g h  t h e  A s s o c i a t i o n  which a d m i n i s t e r s  t h e  P l a n  is 

n o t  an agency, board,  o r  commission, i t  is n o t  p r i v a t e  i n  na tu re .  

The A s s o c i a t i o n  is e x c l u s i v e l y  a c r e a t u r e  of t h e  s t a t u t e ,  formed 

s o l e l y  t o  c a r r y  o u t  t h e  p u b l i c  purposes  s e t  f o r t h  by t h e  Legis la -  

t u r e .  Payment of a s t a t e  excise t ax  r a i sed  f o r  a pub l i c  purpose 

i n t o  a non-s ta te  e n t i t y  has  been accepted by t h e  F l o r i d a  Supreme 

C o u r t .  C . V .  FLoxd F r u i t  Company v. F l o r i d a  Citrus Commis-gi-02, 

175 So. 248 (F la .  1937) .  T h e r e  i s  no " b e n e f i t  o r  a i d "  i n u r i n g  

t o  t h e  A s s o c i a t i o n  by v i r t u e  of  i t s  b e i n g  t h e  d e p o s i t o r y  o r  

manager of the  Plan 's  var ious  funds.  To t h e  c o n t r a r y ,  a l l  b e n e f i t s  

t h a t  may a r i s e  f rom t h e  P l a n  a r e  f o r  t h e  g e n e r a l  p u b l i c ,  t h e  

i n f a n t s  whose i n j u r i e s  w i l l  be compensated, and t h e  h e a l t h  c a r e  

i n d u s t r y  a s  a whole, i nc lud ing  t h e  P l a i n t i f f s .  When t h e  Legislature 

makes a de t e rmina t ion  of p u b l i c  purposes ,  such  a s  t h o s e  p u r p o s e s  

served by t h e  l e g i s l a t i o n  he re ,  t h e  p a r t y  cha l l eng ing  tha t  determ- 

i n a t i o n  m u s t  show t h a t  such  a de t e rmina t ion  was so c l e a r l y  wrong 

a s  t o  be beyond t h e  power of t h e  L e g i s l a t u r e .  S t a t e  v.  Oranse 

County  I n d u s t r i a l  Development  A u t h o r i t y ,  417 So.2d 959 ,  1962 

(F la .  1982) .  See a l s o ,  S t a t e  v,-Qs_cgola County Indus t r ia l  Develop- 

m e n t  A u t h o r i t y ,  4 2 4  So.2d 739 ( F l a .  1 9 8 2 ) .  The P l a i n t i f f s  i n  

t h i s  cause  d i d  not  make such a showing. 

P l a i n t i f f s  a l s o  contended t h a t  t h e  p rov i s ions  of t h e  s t a t u t e  

which g r a n t  t o  t h e  Commissioner  of  I n s u r a n c e  t h e  a b i l i t y  t o  

l e v y  a d d i t i o n a l  a s s e s s m e n t s  c o n s t i t u t e  an i l l e g a l  d e l e g a t i o n  

of t h e  power t o  tax .  This  con ten t ion  was wi thout  mer i t .  

The p r o v i s i o n s  of Sec t ions  766.314(7) and 766.315(5) ( a )  ( c ) ,  

Florida S ta tu tes ,  (1988 S u ~ p . ) ,  grant t h e  Commissioner t h e  a u t h o r i t y  

t o  l e v y  a s s e s s m e n t s  t o  main ta in  t h e  fund on an " a c t u a r i l y  sound 

basis"  but only a f t e r  an ac tua r i a l  i n v e s t i g a t i o n  has been completed.  

T h e  a rgumen t s  r a i s e d  by P l a i n t i f f s  i n  regard t o  t h i s  type 

of f i n a n c i n g  scheme have  been  a d d r e s s e d  t o ,  and  d i s p o s e d  o f  

by,  the  F l o r i d a  Supreme C o u r t .  I n  Depar tment  of Insurance  v. 

Southeas t  Volusia  Hospi ta l  D i s t r i c t ,  438 So.2d 815 ( F l a .  19831,  
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t h e  Supreme Court  d e a l t  w i t h  a c h a l l e n g e  t o  t h e  a u t h o r i t y  g ran ted  

t o  t h e  Commissioner  of  I n s u r a n c e  t o  l e v y  a s s e s s m e n t s  a g a i n s t  

members o f  t h e  F l o r i d a  P a t i e n t ' s  Compensation Fund. T h e  c o u r t  

found no improper d e l e g a t i o n  of a u t h o r i t y  and upheld t h e  c o n s t i t u -  

t i o n a l i t y  of t h e  s t a t u t e .  T h e  C o u r t  n o t e d  t h a t  " t h e  c r u c i a l  

t e s t  i n  d e t e r m i n i n g  whe the r  a s t a t u t e  amounts  t o  an u h l a w f u l  

d e l e g a t i o n  of l e g i s l a t i v e  power is whether t h e  s t a t u t e  c o n t a i n s  

s u f f i c i e n t  s t a n d a r d s  o r  g u i d e l i n e s  t o  e n a b l e  t h e  a g e n c y  a n d  

t h e  c o u r t 3  t o  d e t e r m i n e  whe the r  t h e  agency is c a r r y i n g  o u t  t h e  

L e g i s l a t u r e ' s  i n t e n t . "  The c o u r t  t h e n  r e c o g n i z e d  t h a t  F l o r i d a  

c o u r t s  have  found t h e  c o n c e p t  o f  a c t u a r i a l  s o u n d n e s s  t o  be  a 

meaningful s t a n d a r d  and r e f e r r e d  t o  A r t i c l e  X ,  S e c t i o n  1 4 ,  of 

t h e  F l o r i d a  C o n s t i t u t i o n  which  r e f e r s  t o  a "sound a c t u a r i a l  

b a s i s . "  A r t i c l e  X ,  S e c t i o n  1 4 ,  F l a .  Const. ;  Id .  a t  819. 

The c o u r t  f u r t h e r  found the re  was no unconstj t u t iona l  delegat ion 

s imply  because t h e  Department of  I n s u r a n c e  c o u l d  d e t e r m i n e  t h e  

amount of t h e  assessment.  The Legis la ture  may delegate  t o  authorized 

o f f i c i a l s  and agenc ie s  t h e  a u t h o r i t y  t o  de te rmine  f a c t s  t o  which 

t h e  e s t a b l i s h e d  p o l i c i e s  of  t h e  l e g i s l a t u r e  a r e  t o  apply .  The 

question of determinincj when a d e f i c i t  e x i s t s  o r  n o t  is a t e c h n i c a l  

i s s u e  o f  i m p l e m e n t a t i o n  and n o t  a fundamental  p o l i c y  d e c i s i o n .  

Id .  a t  820. 

The a u t h o r i t y  g r a n t e d  t h e  Commissioner  of I n s u r a n c e  t o  

l e v y  a s s e s s m e n t s  a s  needed  t o  m a i n t a i n  t h e  ( N I C A )  P l a n  on a n  

a c t u a r i l y  sound b a s i s  s a t i s f i e s  t h e  c r i t e r i a  s e t  fo r th  i n  Scutheast 

Volus ia  H o s p i t a l  D i s t r i c t  and d o e s  n o t  c o n s t i t u t e  an u n l a w f u l  

d e l e g a t i o n  of t h e  s t a t e ' s  t ax ing  a u t h o r i t y .  

T h e  a rgument  advanced  by amicus c u r i a e  l ikewise f a i l s  when 

t h e  p r o v i s i o n s  of Chapter  1 2 0 ,  F l o r i d a  S t a t u t e s ,  a r e  c o n s i d e r e d .  

The D e p a r t m e n t ' s  i n i t i a l  d e c i s i o n  a s  t o  t h e  amount of assessment  

t o  be levied,  and t h e  manner i n  whi'ch t h e  assessment  is d i s t r i b u t e d ,  

c o n s t i t u t e s  "agency a c t i o n "  , g120.52 ( 2 )  , F l o r i d a  S t a t u t e s ,  g iv ing  

r i s e  t o  proceedings  under 5120.57, F l o r i d a  S t a t u t e s .  

As p a r t i e s  whose  s u b s t a n t i a l  i n t e r e s t s  a r e  a f f e c t e d  by 

t h e  agency ' s  f r e e  form a c t i o n ,  amicus  c u r i a e ,  and o t h e r s ,  w i l l  
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have an o p p o r t u n i t y  t o  p r e s e n t  evidence and argument i n  a t r i a l  

type hearing. See McDonald vs .  Department of Bankins and Finance,  

346 So.2d 569 (F la .  1st DCA 1977) .  

(G)The Assessment Does Not Violate the P r i v i l s g g s  and Immunities 

---I_- Clause of the Unitsd States or Florida Constitutions 

F i n a l l y ,  P l a i n t i f f s  a l l e g e d  t h e  a s s e s s m e n t  c o n s t i t u t e s  

a v io la t ion  of t h e  p r i v i l e g e s  and immunities c l a u s e  of t h e  F l o r i d a  

and United S t a t e s  C o n s t i t u t i o n s .  This  argument was misplaced. 

The s i n g u l a r  g o a l  o f  t h e  p r i v i l e g e s  and i m m n i t i e s  c l a u s e  

is t o  p r o h i b i t  unequa l  t r e a t m e n t  t h e  c i t i z e n s  of one  s t a t e  i n  

f a v o r  of  t h e  c i t i z e n s  of ano the r .  The p r i v i l e g e s  and i m m u n i t i e s  

c lause "was designed t o  i n s u r e  t o  a c i t i z e n  of s t a t e  A who ven tu res  

i n t o  s t a t e  B t h e  same p r i v i l e g e s  which t h e  c i t i z e n s  of s t a t e  

B enjoy."  Toomer v. Witsel l ,  334 U . S .  385 (1948) .  

A s  c l e a r l y  s t a t e d  i n  S e c t i o n  7 6 6 . 3 1 4 ( b ) ,  F l o r i d a  S t a t u t e s  

(1988 S u p p . ) ,  a l l  p h y s i c i a n s  l i c e n s e d  unde r  C h a p t e r s  458 and 

459 of  t h e  F l o r i d a  S t a t u t e s  a r e  s u b j e c t  t o  t h e  equal  assessment 

of $250. The excise app l i e s  e q u a l l y  t o  r e s i d e n t s  and non-res idents  

o f  t h e  s t a t e .  I t  h a s  a b s o l u t e l y  no r e l a t i o n  t o  t h e  r e s idence  

of t h e  l icensee bu t ,  i n s t e a d ,  is an assessment  upon t h e  p r i v i l e g e  

o f  h o l d i n g  t h e  l i c e n s e  which e n a b l e s  t h e  l i c e n s e e  t o  p r a c t i c e  

medicine i n  the S t a t e  of F l o r i d a .  A s  such,  i t  is c o n s t i t u t i o n a l l y  

sound .  ~~hsh.~h.g-Club of  Canada v. Department of Leqal A f f a i r s ,  

1 4  FLW 179, F l o r i d a  Supreme Cour t ,  Opinion f i l e d  A p r i l  6 ,  1989.  

While  t h e  a s s e s s m e n t  a t  i s sue  may a p p e a r  more burdensome 

o r  o f f e n s i v e  t o  F l o r i d a  l i c e n s e d  p h y s i c i a n s  who r e s i d e  o u t - o f -  

s t a t e  and do n o t  p r a c t i c e  i n  t h e  S t a t e  of F l o r i d a ,  t h a t  perception 

i s  t h e  r e s u l t  o f  t h e  l i c e n s e e ' s  c h o i c e  of  r e s i d e n c e  and  n o t  

a s  t h e  r e s u l t  of  any  c l a s s i f i c a t i o n  o r  s p e c i a l  burden imposed 

by t h e  s t a t u t e .  

CONCLUSION 

I n  summary, t h i s  c o u r t  r e c o g n i z e s  and f i n d s  t h a t  s t a t u t e s  

a re  presumed cons t i tu t iona l  and any doubts  regard ing  t h e i r  v a l i d i t y  

s h o u l d  be  r e s o l v e d  i n  f a v o r  o f  c o n s t i t u t i o n a l i t y .  T h i s  c o u r t  

cannot  s u b s t i t u t e  i t s  judgment f o r  t h a t  of t h e  L e g i s l a t u r e .  
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T h e  f i n a n c i n g  scheme c h o s e n  by t h e  L e g i s l a t u r e  t o  pay f o r  

t h e  F l o r i d a  Bi r th-Rela ted  Neurologica l  I n  j u r y  Compensa t ion  P l a n  

is  a v a l i d  e x e r c i s e  of t h e - s t a t e ' s  p o l i c e  power and is reasonably  

r e l a t e d  t o  a l e g i t i m a t e  g o v e r n m e n t a l  p u r p o s e .  T h e  a s s e s s m e n t  

i s  n o t  s o  o p p r e s s i v e  o r  burdensome a s  t o  b e  u n r e a s o n a b l e  o r  

a r b i t r a r y .  

The s t a t u t e  c o n t a i n s  s u f f i c i e n t  g u i d e l i n e s  t o  e n a b l e  t h e  

Department of Insurance  t o  l e v y  a s s e s s m e n t s  i n  a c o n s t i t u t i o n a l  

manner .  T h e  s t a t u t e  d o e s  n o t  d i s c r i m i n a t e  a g a i n s t  o u t - o f - s t a t e  

r e s i d e n t s ,  s i n c e  a l l  l i c e n s e d  p h y s i c i a n s ,  r e g a r d l e s s  of  t h e i r  

r e s idence ,  m u s t  pay an equal  assessment .  

T a k e n  i n  t h e i r  b e s t  l i g h t ,  P l a i n t i f f s '  c o m p l a i n t s  were  

p r i m a r i l y  a d i s a g r e e m e n t  w i t h  t h e  L e g i s l a t u r e ' s  d e c i s i o n  t o  

fund  t h e  P l a n  t h r o u g h  payments  by p h y s i c i a n s  and o t h e r s .  Even 

i f  a n o t h e r  f i n a n c i n g  method would have  been  b e t t e r  t h a n  t h e  

one  c h o s e n ,  s u c h  d o e s  n o t  r e n d e r  t h i s  method u n c o n s t i t u t i o n a l .  

T h i s  c o u r t  cannot  i n q u i r e  a s  t o  whe the r  a l e g i s l a t i v e  d e c i s i o n  

was t h e  wises t  o r  most  e f f e c t i v e  b u t ,  r a t h e r ,  whe the r  i t  was 

a reasonable  one. The d e c i s i o n  made by t h e  L e g i s l a t u r e  i n  this 

i n s t a n c e  was r e a s o n a b l e  i n  l i g h t  of  t h e  informat ion  be fo re  t h e  

L e g i s l a t u r e  and t h e  s e v e r i t y  of t h e  problem i t  t r i e d  t o  addres s .  

ORDERED AND ADJUDGED THAT: 

S e c t i o n  73  of  C h a p t e r  88-1,  a s  amended by S e c t i o n s  39 and 

41 of Chapter  88-277, Laws of  F l o r i d a ,  and c o d i f i e d  a t  S e c t i o n  

7 6 6 . 3 1 4 ,  F l o r i d a  S t a t u t e s  (1988 S u p p . ) ,  i s  c o n s t i t u t j o n a l .  

P l a i n t i f f s '  r e q u e s t  f o r  r e l i e f  i s  d e n i e d .  T h e  c o u r t  r e t a i n s  

j u r i s d i c t i o n  regard ing  c o s t s  and f e e s .  
/r 

DONE AND ORDERED t h i s  day o 

C i r c u i t  Cour t  Judge 
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C o p i e s  f u r n i s h e d  t o  t h e  f o l l o w i n g :  

F. P h i l i p  B lank ,  E s q .  
J u l i e  G a l l a g h e r ,  E s q .  
Blank,  Hauser  ti Amundsen - 
204-B S o u t h  Monroe S t r e e t  
T a l l a h a s s e e ,  FL 32301 

George Waas, E s q .  
Department o f  Lega l  A f f a i r s  
The C a p i t o l ,  S u i t e  1 5 0 1  
T a l l a h a s s e e ,  FL 32399-1050 

H. Reynolds Sampson, E s q .  
F l o r i d a  Department  o f  P r o f e s s i o n a l  

1940 N o r t h  Monroe S t r e e t  
T a l l a h a s s e e ,  FL 32399-0792 

P e t e r  D. O s t r e i c h ,  E s q .  
F l o r i d a  Department of 

412 La r son  B u i l d i n g  
T a l l a h a s s e e ,  FL 32399-0300 

Kent Mas te r son  Brown, E s q .  
F i r s t  N a t i o n a l  B u i l d i n g  
167  west Main Street  
L e x i n g t o n ,  Kentucky 40507 

Donna S t i n s o n ,  E s q .  
The P e r k i n s  House 
S u i t e  100 
118 Nor th  Gadsden S t r e e t  
T a l l a h a s s e e ,  FL 32301 

R o b e r t  J. W i n i c k i ,  E s q .  
P o s t  O f f i c e  BOX 4099 
J a c k s o n v i l l e ,  FL 32201 

John T h r a s h e r ,  E s q .  
F l o r i d a  Medical  A s s o c i a t i o n  
760 R i v e r s i d e  Avenue 
J a c k s o n v i l l e ,  FL 32304 

Wi lbur  D.  Brewton, E s q .  
Kenneth D. Go ldbe rg ,  E s q .  
225 S o u t h  Adams S t r e e t  
S u i t e  250 
T a l l a h a s s e e ,  FL 32301 

N e i l  B u t l e r ,  E s q .  
1102 Nor th  Gadsden S t r e e t  
P o s t  O f f i c e  Box 839 
T a l l a h a s s e e ,  FL 32302 

P a t r i c i a  Malono, E s q .  
1 0 1  Nor th  Monroe S t r e e t  
S u i t e  950 
P o s t  O f f i c e  Box 229 
T a l l a h a s s e e ,  FL 32302 

Thomas J. Maida, E s q .  
1 0 1  Nor th  Monroe S t r e e t  
S u i t e  950 
P o s t  O f f i c e  Box 229 
T a l l a h a s s e e ,  FL 32302 

R e g u l a t i o n  

I n s u r a n c e  
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.o 766.314 Assessments ; plan of operation. -- 
( 4 )  The following persons and entities shall pay into the 

association an initial assessment in accordance with the plan of 
operation:. . . 

(bll. On or before October 15, 1988, all physicians 
licensed pursuant to chapter 458 or chapter 459 as of October 1, 
1988, other than participating physicians, shall be assessed an 
initial assessment of $250, which must be paid no later than 
December 1, 1988. 
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766.314 Assessments; plan of operation.-- 

( 5 )  (a) Beginning January 1, 1990, the persons and 
entities listed in paragraphs (4)(b) and (c), except those 
persona or entities who are specifically excluded from said 
provisions, as of the date determined in accordance with the plan 
of operation, taking into account persons licensed subsequent to 
the payment of the initial assessment, shall pay an annual 
assessment in the amount equal to the initial assessments 
provided in paragraphs (4)(b) and (c). On January 1, 1991, and 
on each Janaury 1 thereafter, the association shall determine the 
amount of additional assessments necessary pursuant to subsection 
( 7 1 ,  in the manner required by the plan of operation, subject to 
any increase determined to be necessary by the Department of 
Insurance pursuant to paragraph (7)(b). On July 1, 1991, and on 
each July 1 thereafter, the persons and entities listed in 
paragraphs (4) (b) and (c) , except those persons or entities who 
are specifically excluded from said provisions, shall pay the 
additional assessments which were determined on January 1. 
Beginning January 1, 1990, the entities listed in paragraph 
(4)(a), including those licensed on or after October 1, 1988, 
shall pay an annual assessment of $50 per infant delivered during 
the prior calendar year. The additional assessments which were 
determined on January 1, 1991, pursuant to the provisions of 
subsection ( 7 )  shall not be due and payable by the entities 
listed in paragraph (4)(a) until July 1. 
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766,314 Assessments; plan of operation-- 

0 (7) (b) If the Department of Insurance finds that the plan - - 
cannot be maintained on an actuarially sound basis based on the 
assessments and appropriations listed in subsections ( 4 )  and (51, 
the department shall increase the assessments specified in 
subsection ( 4 )  on a proportional basis as needed. 
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