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I. STATEMENT OF THE CASE AND 'IXE FACTS: 

A. Statement of the Case. 

Appellant was the Defendant and Appellee the Prosecution in the Criminal Division 

of the Circuit Court of the Fifteenth Judicial Circuit, in and for Palm Beach County, Florida. 

In this Initial Brief, the Appellant will be referred to as "Valdes" and the Appellee 

as the "State". Reference to the Record on Appeal will be designated by the symbol "R", 

followed by the volume and page number; reference to the Supplemental Record on Appeal 

will be designated by the symbol '5upp. R.", followed by the volume and page number. 

Frank Valdes was charged in a twelve (12) count indictment' as follows: Count I, 

first-degree murder (Officer Fred Griffis); Count 11, armed robbery (Officer Steve Turner); 

Count 111, attempted first-degree murder (OfEicer Steve Turner); Count IV, possession of 

a firearm by a convicted felon; Counts V-X, attempted first-degree murder, each count 

naming a different intended victim (Officers Richard Hines, Freddie Naranjo, Jefh-ey 

Woodward, Dale Fell, Robert Provost and John Woods, respectively; Count XI, aggravated 

assault (Dr. Fred Brown); and Count XI, aiding the escape of a prisoner in lawful custody 

(James O'Brien). (R. 26/3957-63). Count IV, possession of a firearm by a convicted felon, 

was severed prior to trial. (R. 8/1167). 

Valdes was originally charged by indictment with two (2) co-defendants, William Van 
Poyck and James O'Brien. The original indictment, filed on July 14,1987, was in 15 counts. 
(R. 22/3234-38). On July 20, 1988, O'Brien was severed for trial leaving Valdes and Van 
Poyck to be tried together. (R. 3/348). On August 4, 1988, Valdes was rejoined with 
O'Brien leaving Van Poyck to be tried alone. (Supp. R. 1/1-44). On January 9, 1989, on 
what was to be the first day of the Valdes/O'Brien trial, the court granted Vales' Motion for 
Severance from O'Brien. (R. 7/965). On October 24, 1989, the State refiled against Valdes 
the twelve count indictment discussed above. (R. 26/3957-63). 
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Valdes was found guilty on all counts by a jury. (R. 19/2865-67). In the sentencing 

phase, the jury recommended the death penalty by a vote of eight (8) to four (4) on Count 

I, first-degree murder. (R. 20/3101-02; 28/4369). On July 27, 1990, the Court sentenced 

Valdes to death for the murder of OfEicer Fred GrifEis. (R. 21/3165; 28/4415-39). As to the 

remaining counts, the Court sentenced Valdes as follows: life, with a three (3) year 

mandatory minimum (Count 11); seven (7) separate life sentences, without the possibility of 

parole for twenty-five (25) years, (Count 111, Counts V-X); five (5)’ years, with a three (3) 

year mandatory minimum (Count XI); and fifteen (15) years (Count XI). The Court 

ordered all sentences to run consecutively. (R. 21/3 165-3169). 

B. Statement of the Facts. 

1. The Guilt Phase 

a. Mr. Valdes’ Attorneys. 

On May 29,1990, the first day of jury selection in Frank Valdes’ 

first degree murder trial, a hearing was held to determine the ability of Valdes’ court- 

appointed attorneys to render effective assistance of counsel.2 (R. 8/1293-94). Four days 

Initially, the public defender’s office was appointed to represent Valdes. (R. 2/56). 
Almost four (4) months later, the public defender withdrew from Valdes’ case because of 
a conflict with a potentially adverse witness that the public defender was appointed to 
represent before being appointed to the Valdes case. (R. 2/68-70). 

Nelson Bailey, appointed as a special public defender, was allowed to withdraw from 
(R. 2/97-111; 22/3356-58; Valdes’ case about three (3) months after his appointment. 

23/3402). 

Three months after Bailey withdrew, attorneys Mark Wilenslcy and Marc Goldstein 
were appointed special public defenders. (R. 22/3262; 23/3437-38). The attorneys 
represented Valdes for about one and one-half (1 1/2) years. During the last seven (7) 
months of their representation, Valdes filed and argued three (3) motions to 

2 



earlier, Valdes filed, in open court, a pro se motion and various supporting papers 

requesting the discharge of appointed attorneys, Craig A. Boudreau and Frederick Susaneck. 

(R. 8/126S; 26/4231-47). This was Valdes’ second pro se motion to discharge these 

attorneys. (R. 26/3976-92). 

According to Valdes’ in-court statements and his pro se 

motionlpapers, during a meeting at the Palm Beach County Jail with his appointed attorneys, 

Boudreau struck Valdes, bloodying his nose, and Susaneck threatened Valdes to silence. 

Valdes also cites “irreconcilable conflict”, culminating in the above-mentioned altercation, 

as grounds for the removal of the appointed attorneys and explains that the cause of the 

altercation was Valdes’ increasing dissatisfaction with his attorneys’ “inaction”, including the 

attorney’s refusal to investigate Valdes’ theory of the case, refusal to allow Valdes to 

participate in the preparation of his defense, and, refusal to question (include as witnesses) 

certain persons whom Valdes believed were instrumental to his defense. (R. 8/1198-1206; 

26/3976-4003; 27/423 1-71). At the Court’s direction, Boudreau and Susaneck filed affidavits 

in response to Valdes’ motion, denying the incident. (R. 8/1279-80; 26/4008-09, 4010-12). 

At the ‘‘effective assistance” hearing on May 29, 1990, the State 

presented three witnesses, Deputies Smith and Men, and Mr. McDaniels, the defense 

attorneys’ investigator, in opposition to Valdes’ claim of tortious conduct by his attorneys. 

(R. 8/1290-1303). 

discharge/replace Wilensky and Goldstein. (R. 23/3578-81; 24/3591-94; 6/3437-38, 900-17; 
7/1033-34, 1054-63 1080-1100). Valdes’ motion was eventually granted (R. 7/1100), and 
Craig A Boudreau and Frederick Susaneck were appointed as Valdes’ special public 
defenders. (R. 25/3846-47; 7/1109-17). 
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According to Valdes, he was "constructively without counsel" at 

the hearing on his motion. (R. 8/1292). In a pro se motion directed to Chief Judge Daniel 

T. K Hurley, Valdes requested the appointment of an attorney to represent him at the 

hearing on his motion to discharge. (a. 27/4259-65). The trial judge denied Valdes' request. 

(R. 8/1290-93). 

Following the State's direct examination of Deputy Smith, the 

following colloquy occurred: 

The Court: Cross? 

Mr. Boudreau: Your Honor, we have no objection. 

The Court: Mr. Valdes,do you have any questions 
of the deputy? 

The Defendant: I have no attorney representing me, 
Your Honor. I object to the hearing. I 
object to the questions being posed by Mr. 
Geesey [the prosecutor] because the 
questions being asked are outside the 
scope of [the deputy's] howledge. 

The Court: The Court will interpret Mr. Valdes' comments as 
not wishing to ask [the deputy] any questions. (R. 
811297). 

When it came time to cross-examine Deputy Allen, the following 

occurred: 

The Court: Mr. Boudreau? 

Mr. Boudreau: No question, Your Honor. 

The Court: Mr. Valdes? 

The Defendant: Your Honor, I again object to this hearing 
on the form that it's taken that I am 
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without counsel. Of course, the attorneys 
have no questions, they are in the position 
where they are defending themselves and 
not myself. 

The Court: Court once again takes Mr. Valdes' remarks and 
interprets them as having no questions. (R. 
8/1300-01). 

When it came time to cross-examine McDaniels, the following 

occurred: 

The Court: Mr. Boudreau, Mr. Susaneck? 

Mr. Boudreau: No questions. 

The Court: Mr. Valdes? 

The Defendant: You're going to sit there and fucking teH 
them that lie? (R. 8/1303). 

Following a brief recess, the trial judge stated: "Let the record 

reflect that the Defendant physically attacked the witness and the Court interpreted liis 

action as having no further questions of this witness." (R. 8/1303). 

The court instructed Valdes that he had a choice: Valdes could 

either behave in an appropriate manner and remain in the courtroom in full restraints or 

he would be removed from the courtroom to an adjoining room where he would listen to 

the proceedings via the court's sound system. Valdes stated that he considered the 

proceedings a ''farce" and a "sham", and he was removed to the adjoining room. (R. 8/1304- 

05). 

The same day, Boudreau and Susaneck filed a motion td 

withdraw. (R. 27/4273-74). Following the removal of Mr. Valdes from the courtroom, 
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the court inquired if Boudreau or Susaneck wished to present anything more, to which 

hquiry Boudreau responded as follows: 

Yes, especially as it relates to our motion 
to withdraw. Also ties in with the fact that Mi. 
Valdes is now being held in another courtroom 
and absent from this court. 

I have to object, Your Honor, for the 
purpose of this record to Mr. Valdes being absent 
from his own trial in another room .... 

If Mr. Valdes is continued to be placed in 
that room, I feel that would constitute an extreme 
prejudice on Mr. Valdes’ case, Your Honor, all of 
us too, Your Honor, myself, as a lawyer, 
personally, and as an officer of this court. 

I have a concern and that concern is, Your 
Honor, is that I am placed in the position of 
objecting to that. I have to be honest, I’m afraid 
of sitting at the table with him. I feel that, that I 
would be physically assaulted. 

I think that ties into why I feel there is a 
conflict of interest here in this case because how 
can I on the one hand argue what the Court is 
doing, how can I fairly argue on behalf of him, 
what is happening? I am not going to defend him 
and it’s going to deny him a fair trial and at the 
same time with a straight face, not tell this Court 
that I am concerned. 

* * * 

I am concerned here it may be at a later 
time, maybe an appellate record that further 
objection to that procedure going to be made and 
I would hope that what I have done here has at 
least preserved the record to the point that, 
appellate argument that arises out of this 
situation can be made. 

Obviously, I feel it will be subjected on 
how I just colored my comments on the record. 
I do not want to bastardize my position in any 
way. I am trying to let the Court know how I 
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feel, as it relates to the motion to withdraw and 
everything. 

(R. 8/1307-08). 

The court denied both Valdes' motion to discharge and 

Boudreau and Susaneck's motion to withdraw. (R. 8/1309; 27/4276-77). As to Valdes' 

motion to discharge, the court stated that Valdes is incapable of representing himself and 

that his disruptive conduct precluded the court from conducting an inquiry under Hardwick 

& 521 So.2d 1071 (Ha. 1988). The court grounded its denial of Valdes' motion to 

discharge on the strength of the State's evidence refuting Valdes' charges regarding his 

attorney's conduct and on the affidavit of Valdes' attorneys. (R. 8/1309). As to the 

attorneys' motion to withdraw, the court was "of the opinion" that even with new counsel, 

Valdes' "course of conduct to frustrate this Court and the trial ....It would result in the same 

situation occurring 'six, 'eight months down the pipe ....I' (R. 8/1309-10). Boudreau requested, 

and the court so noted, that the record show that the attorneys continued their 

representation of Valdes under order of the Court. (R. 8/1311-12). 

Valdes was absent from the courtroom during the remainder of 

the proceedings on May 29, 1990, and for all of the pre-triavjury selection proceedings the 

next day? 

Boudreau and Susaneck lodged several objections to Valdes' absence from the 
courtroom on the ground that it precluded an attorney-client relationship. (R. 8/1310-11; 
9/1344; 10/1430032). 
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Prior to bringing up the first group of prospective j ~ r o r s , ~  the 

Court brought Valdes back into the courtroom and asked him whether he would behave 

properly and not disrupt the proceedings. Valdes' responded as follows: "Your Honor, I 

object to these proceedings 'cause I am not represented by counsel." The court interpreted 

Valdes' response in the negative and ordered him removed from the courtroom. (R. 

8/1318). The court inquired of Valdes regarding his behavior a second time on May 29, 

1990, with the same result. (R. 8/1318-21). 

Following the lunch recess on May 29, 1990, and before 

continuing the jury selection process, Susaneck noted that there were certain pro se motions 

and other communications from Valdes before the court. (R, 1346-49; 27/4252-72). The 

court summarily denied any pro se motions on the ground that Valdes had an attorney and 

was not designated as co-counsel. (R. 1346-47). The motions and notes were filed for the 

record. (R. 27/4255-72, 4275). 

Prior to commencement of the jury selection process on the 

following day, the Court again inquired whether Valdes wished to be present in the 

courtroom. (R. 10/1430-31). Valdes responded to the court's inquiry as follows: "...Your 

Honor, I do not concur with anything that the attorneys have done thus far. I do not 

recognize them as my counsel." The court interpreted Valdes' response in the negative and 

he was removed from the courtroom. (R. 10/1431-32). 

The initial jury panel was stricken on objection by defense counsel regarding the 
court's comment in its preliminary instructions on Valdes' absence from the courtroom. (R. 
8/1324-43 ; 9/1341-42). 
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On the third day of the proceeding, Valdes was present and 

remained in the courtroom for the completion of the jury selection process and the trial. 

(R. 12/1670-71). The record reveals that Valdes appeared before the jury flanked by two 

deputies. (R. 12/1756-57). 

Prior to denying the several motions concerning the appointed 

attorneys, the court did not ask Valdes or the attorneys about the preparation of the 

defense, the applicable law or the facts. Following Valdes' removal from the courtroom on 

May 29, 1990, he was brought back into court on three (3) occasions. At no time did the 

court discuss anything with Valdes, other than to ask Valdes if he intended to behave. 

Boudreau and Susaneck were appointed to represent Valdes on 

August 1, 1989, by the Honorable Michael Miller. (R. 7/1103-08, 1109-17). At the first- 

hearing, following their appointment, the attorneys stated the need for a continuance in light 

of the fact that trial was set to begin three months later, on November 6, 1989. (R. 

25/3845). Judge Miller denied the motion and suggested the attorneys work nights and 

weekends. (R. 7/1119-20). 

On October 6, 1989, Boudreau again argued a motion for a 

continuance before Judge Miller. As a ground for the 

continuance, Boudreau stated that he was required to attend as "stand-by counsel" the first 

degree murder trial in the Amos case, in the event that Amos abandons his decision to 

proceed pro se and invokes his right to counsel. A heated discussion ensued between the 

Court and counsel, and the motion was denied. (R. 8/1135-37). 

(R. 8/1135-37; 25/3850-52). 
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On October 31,1989, Boudreau informed Judge Miller of a trial 

conflict with a 1986 case that was scheduled for retrial in early November "over a hung jury". 

(R. 8/1158-62). The motion was granted and Valdes' trial was reset for March of 1990. (R. 

8/1169; 25/3867). 

Under a refiled indictment,' proceedings in Valdes' case 

commenced in January of 1990 before Judge Colbath. (R. 8/1174-79). In early February 

of 1990, Susaneck requested another continuance on the grounds that Boudreau was 

presently involved with trying the Amos case for a fourth time; that Boudreau had, in 

addition to Amos, another first degree murder case that was being tried for a third time; and 

that, in the middle of all of this, Boudreau had chicken pox. The motion was denied. (R. 

8/118-89). 

At a hearing before the Honorable Marvin Mounts on March 

3, 1990, defense counsel again requested a continuance of Valdes' trial: Boudreau told the 

court that because of his involvement with the Amos case, he was incompetent to try the 

Valdes case next week; Boudreau did not h o w  that when the Valdes case was transferred 

between divisions, the case was automatically reset for May of 1990. (R. 1194). Boudreau 

initially stated that a May trial date was acceptable; Valdes expressed his reservations about 

the May trial date and requested a three (3) or four (4) month continuance. (R. 8/1196). 

' The indictment against Valdes was refiled and Valdes was arraigned in October of 
1989. (R. 26/3957-63; 8/1165-71). 

' Judge Colbath, sua sponte, transferred the Valdes case from Division T' to Division 
(R. 25/3878). The case was eventually transferred back to Judge Colbath's division. "S". 

(R. 25/3879). 
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According to Valdes, the continuance was necessary because of Boudreau’s involvement with 

the Amos case and the lack of pre-trial preparation in Valdes’ defense. (R. 8/1196-1200). 

Boudreau changed his position and agreed that a continuance was necessary because of 

Amos and because his investigator had turned up new leads. (R. 8/1200). The motion was 

denied. (R. 1206). 

Valdes’ trial commenced a little more than nine months later, 

on May 29, 1991. 

b. Jury Selection. 

Following the altercation between Valdes and McDaniels, Valdes 

was removed from the courtroom and jury selection commenced. (R. 8/1301-09). 

First, individual interviews were held for those people who 

claimed a hardship exemption from jury duty. (R. 8/1319-21, 1324-33; 9/1349-59; 11/1599- 

1607). Eighteen (18) of the sixty-six (66) potential jurors were granted a hardship exemption 

and were excused from the case. (R. 9/1362-46; 10/1433; 11/1607-12).7 

Next, individual interviews were conducted, at which time the 

potential jurors were questioned regarding their opinions on the death penalty and their 

exposure to pre-trial publicity.8 (R. 10/1450-1522; 11/1529-97). As a result of these 

’ Jury selection in this case actually commenced with the second pool of jurors. The 
initial pool was stricken on motion by the defense due to a prejudicial comment by the judge 
in the preliminary instructions regarding Count IV of the indictment (possession of a firearm 
by convicted felon), which had been severed prior to trial. (R. 8/1336-38). 

Potential jurors were questioned about their familiarity with the case due to media 
coverage at the time of the incident (3 years prior to trial) as well as the recent media 
coverage of the in-court incident involving Valdes and McDaniels. 
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interviews, twelve (12) more potential jurors were excused for cause. (R. 10/1470-75, 1496- 

98; 11/1535-42,1542-44,1550-5 1,1555-59,1565-70,1581-86,1586-87,1592-94,1633-37,1652- 

58). 

The trial judge stated that he was disinclined to excuse a 

potential juror far cause if the juror had been exposed to media coverage of the in-court 

incident between Valdes and McDaniels, unless a potential juror stated unequivocallv that 

the media coverage would preclude the juror from listening to/deciding on the facts of this 

case, because Valdes' conduct created the situation. (R. 10/1488-89). 

Defense counsel moved to excuse for cause three (3) other 

potential jurors based on their responses in the individual death penalty/pre-trial publicity 

interviews, but the motions were denied. Two of the jurors whom defense counsel objected 

to, Mr. Valdivia and Mr. Lucas, were subsequently stricken upon stipulation by the State. 

(R. 10/1483-88; 11/1619-25,1763,1768)- However, the third juror to whom Defense counsel 

objected, Ms. Stelzel (R. 11/1641-49), was subsequently seated on the jury. (R. 12/1772-73). 

During Stelzel's individual interview, she stated that her father 

had been a corrections officer in a maximum security facility and that his best friend had 

been killed. Stelzel said that she feels: 

as though sometimes we are too lenient. We 
really need, if someone has killed someone and 
all the evidence points to them exclusively, what 
we need is to treat them in kind. (R. 11/1642-43). 

Stelzel stated that she would make a recommendation for the 

death penalty if she felt "that he was just simply guilty"; she also stated that it was "possible" 

12 



that some mitigating factors might persuade her to recommend life if a defendant was found 

guilty of first degree murder of a correctional officer. (R. 11/1643-44; see also 11/1644-48). 

Stelzel stated that although she did not remember the media 

coverage of the case three (3) years ago, she was aware of the in-court incident the day 

before; a girlfriend had mentioned the "outbreak" and Stelzel saw a newspaper headline and 

heard a radio broadcast. (R. 11/1644-46). 

Defense counsel argued that Stelzel should be excused for cause 

because her answers demonstrated that she would recommend death, but that a life sentence 

was only possible. In addition, counsel argued that Stelzel favors the death penalty in a case 

where a corrections oficer is murdered because her father was a corrections officer and the 

father's best friend was killed. Finally, counsel argued that Stelzel should not be seated on 

this jury due to her exposure to recent pre-trial publicity concerning the in-court incident 

I between Valdes and McDaniels. (R. 11/1648-49). The motion was denied. (R. 11/1649). 

Finally, the potential jurors, as a group, responded to a series 

of general questions and, depending on their responses, caunsel conducted further individual 

inquiry. (R. lV1613-18; 12/1671-1745). During the group interviews, juror Garko 

acknowledged that she had seen a headline concerning the altercation between Valdes and 

McDaniels. When asked whether the headline caused her to form an opinion regarding 

Valdes' guilt or innocence, Garko responded, "I don't think so". (R. 12/1743). Defense 

counsel queried whether, as a result of her exposure to the publicity, she had any '!negative 

thoughts'' regarding Valdes. Garko again responded, "I don't think so". @. 
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In seating the jury, the State and the defense were each allowed 

ten (10) peremptory challenges each. (R. 9/1365-66; 12/1761). Following the reading of the 

names of the presumptive panel of twelve (12), defense counsel asked that the entire panel 

be stricken for cause. (R. 1758). Interalia, counsel asked that juror Dean be stricken for 

cause because her daughter is a corrections officer and that juror Garko be stricken because 

of her exposure to pre-trial publicity. Counsel also renewed their objection to juror Stelzel. 

(R. 1761). 

Following the denial of defense counsel’s motion to strike the 

presumptive jurors, (R. 12/175&.61) counsel exercised six (6)  peremptory challenges, 

including a challenge to juror Dean. (R. 12/1763-64). Following the reading of the second 

presumptive panel, defense counsel used their remaining four (4) peremptory challenges, 

including a challenge to juror Garko. (R. 12/1764-66). 

Defense counsel requested, and was denied, four (4) additional 

peremptory challenges. According to counsel, the defense required additional challenges 

because they were forced to use strikes to remove jurors who should have been stricken for 

cause; in the alternative, counsel requested a change of venue because of the negative 

impact of the pre-trial publicity surrounding this case. (R. 12/1767).’ 

Following the denial of defense counsel’s request for additional 

peremptory challenges and a change of venue, and because the defense had no more 

peremptory challenges, counsel moved to strike juror Gifford for cause, based on her 

Valdes’ initial request for a change of venue was lodged early in the proceedings 
when defense counsel orally joined a motion made by then co-defendant, O’Brien. (R. 
7/954-55). 
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exposure to pre-trial publicity (R. 12/1769)” and renewed their motion to strike juror Stelzel 

for cause. (R. 12/1768). The motions were denied (R. 12/1768-69), and both Stelzel and 

Gifford were seated on the jury. (R. 12/1773-74). 

c. Trial Testimony 

(1) The Events at Olive Avenue: On June 24, 1987, Steve 

Turner, a Glades Correctional Institution (“GCI”) transportation oEcer, and his partner, 

trainee Fred Griffis, were assigned to transport GCI inmate James O’Brien from the jail in 

Belle Glade to the West Palm Beach office of dermatologist Dr. Steven Rosenberg on North 

Olive Avenue. (R. 13/1925-33). Upon arriving at the doctor’s office, Turner, seated in the 

passenger side, glanced at his watch and reached for his pad to record the arrival time. 

When Turner looked up, he saw one man (later identified as Van Poyck) standing at the 

passenger side window pointing a nine millimeter gun at him and another man running 

around the front of the van toward the driver’s side. (R. 13/1933-35). Turner described the 

gun that Van Poyck camed as black with brown handles. (R. 13/2000, 2013-14, 2022). 

Van Poyck ordered Turner out of the van, disarmed him 

and ordered him to lie down and crawl underneath the van. (R. 13/1936-37). Van Poyck 

lo The record on appeal includes evidence of the extensive media coverage of Valdes’ 
case, and in particular, the in-court incident between Valdes and McDaniels. (R. 27/4258-72; 

Mr. Valdes read into the record a prepared statement concerning, inter alia, 
his belief that he was being tried in the media. (R. 8/1269-70). The trial court granted a 
defense motion to supplement the record, for appellate purposes, with all video(s) and 
printed material(s) concerning the trial. (R. 12/177&82). In addition, upon defense request, 
the potential jury and the ultimate jury panel were repeatedly told not to read newspapers 
or listen to television/radio accounts of the proceedings. (R. 8/1316, 1329; 9/11356-57; 

8/1264, 1269-70, 1316; 10/1461-65; 12/1778-82). 

11/1604-05). 
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pushed, kicked and threatened to kill Turner if he failed to comply. (R. 13/1939). From 

underneath the van, Turner saw ''two sets of feet" on the driver's side, one of which he knew 

to be Griffis by the patent leather shoes; Turner knew Van Poyck was still on the passenger 

side at this time, because Van Poyck was kicking him. (R. 13/1937-38). By watching the 

movement of the feet, Turner knew Griffis was being taken to the back of the van. Van 

Poyck ceased kicking Turner and moved to the back of the van and IIa few minutes later", 

Turner heard the shooting start and saw Griffis go down. (R. 13/1939-41). 

Turner crawled out from under the van on the driver's 

side, where he was met by Van Poyck, who was still holding the black gun with the brown 

handles. (R. 13/1942). Van Poyck forced Turner around the van to the passenger side and 

ordered Turner to search inside the van for the keys. (R. 13/1944-45). O'Brien shouted that 

"the other oEcer had the keys." (R. 13/1945-46). Van Poyck forced Turner to search 

through % E s '  pockets, but only Griffts' persanal keys were found. (R. 13/1947-49). While 

Turner searched Griffis' pockets, the other suspect, whom Turner identified at trial as 

Valdes (R. 13/1948-49), began shooting at the lock on the side of the van with an all black 

"Sig Sauer" pistol (State's ExhiLbit #77); a ricochet hit Turner's shoulder. (R. 13/1948-50, 

2024). Van Poyck pointed the black gun with the brown handles at Turner, said Turner was 

"a dead man" and pulled the trigger; the gun did not go off:' (R. 13/1950-51). At this 

point, Van Poyck pulled out a Star .22 caliber pistol, also black with brown handles. (R. 

13/2000-01,2023-25). Next, according to Turner, Valdes broke the glass window of the van 

l1 Van Poyck's conduct in this regard formed the basis for the charge against Valdes of 
attempted first degree murder of Officer Turner, Count 111. 
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with the butt side of his all black gun. Van Poyck's attention was diverted by the sound of 

breaking glass, and Turner ran toward the backside of the doctor's office and out to the 

street to find help. (R. 13/1951-52). Moments later, Turner encountered West Palm Beach 

police oficers Johnston and Meyers. (R. 13/1952). 

Over defense objection, two (2) pieces of physical 

evidence were recovered from the Olive Avenue scene, a bloody towel (State's Exhibit #34), 

taken from the front seat of the GCI van, and a bloody GCI radio ''code sheet" (State's 

Exhibit #38), found near GriEs' body, were admitted into evidence. (R. 16/2388-92). Also 

over objection, the State introduced twelve (12) photographs of the area around the van 

which included Griffis' body and/or blood spatter and/or skull fragments (State's Exhibit f 8 7 ,  

90, 98, 101, 103, 106, 112, 113, 186, 195, 201, and 202); objections to three (3) photographs 

were sustained (State's Exhibit #95, 96 and 105); and, fifty-four (54) other photographs of 

the crime scene were admitted without objection. (R. 16/2397-2410). 

(2) The Cause of Death: Medical examiner John Marraccini 

testified that Officer Griffis died as a result of any one of the following three (3) gunshot 

wounds: two (2) wounds to the chest, which injured the heart, and one (1) contact wound 

to the head. (R. 17/2645, 2654). According to the State's forensic expert, Jerry Styers, 

(State's €%hibit #75), a nine millimeter "Hungarian Arms" pistol, fired all three of the bullets 

removed from OfEcer Grif€is. (R. 16/2551-52, 2560). State's Exhibit #75 was described as 

black, with brown "grips" or handles. (R. 16/2550, 2560).fi 

12 Lorrie Sondick, Valdes' live-in girlfriend at the time, testified that in March of 1987, 
she purchased a gun like State's Exhibit #75, and that on the morning of June 24, 1987, 
Valdes left home with the gun. (R. 17/2599, 2603-04). 
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Witnesses at the scene at or near the time Grif€is was shot 

testified that one of the suspects, later identified as Valdes, carried an all-black gun. (R. 

13/2000-01; 16/2452). According to the State's witnesses, the other gunman, later identified 

as Van Poyck, carried at least one gun with brown handles. (R. 13/1994-96, 1999-2001; 

16/255 9-6 1). 

(3) The Chase: Nine (9) police officers testified about the 

car chase involving the white-topped Cadillac and West Palm Beach police, which began in 

downtown West Palm Beach, heading west on Palm Beach Lakes Boulevard.13 The Cadillac 

eventually turned southward onto Australian Avenue, avoiding a roadblock at Australian and 

First Street, crossing Okeechobee Boulevard and Belvedere Road, and hally turning right 

onto a rental car return road at Palm Beach International Airport (IIPBIA"), where the 

Cadillac skidded and hit the tree. 

According to the officers' testimony, on several occasions 

during the chase, the passenger in the Cadillac leaned out the passenger side window and 

fired numerous shots at the police cars, bullets and/or ricochets striking four (4) of the seven 

13 The following officers testified about the car chase; Officer Provost (R. 13/2093-2108); 
Officer Persall (R. 14/2175-83); Officer Hines (R. 14/2184-2208); Officer Naranjo (R. 
14/2209-17); Officer Woodward (R. 15/2223-33); Officer Fell (R. 15/2234-39); Officer Woods 
(R. 15/2239-52); Officer Ross (R. 15/2253-76); and Officer Sprague (R. 15/2278-85). 
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(7) pursuing cars.I4 At no time did the officers return fire at the Cadillac; at no time did the 

driver of the Cadillac fire any shots at the police cars. 

After the Cadillac hit the tree, the driver opened the car 

door and fell to the ground. (R. 15/2256). At trial, Valdes was identified as the driver of 

the Cadillac. (R. 15/2246,2285; 16/2495). The passenger was later identified as Van Poyck. 

(R. 15/2195, 2231-32). 

Lorrie Sondick, Valdes' live-in girlfriend at the time, 

testiiied to the nature of the relationship between Valdes and Van Poyck. On or about June 

4, 1987, Sondick and Valdes moved kom Miami to Tamarac specifically to get away Erom 

Van Poyck because Van Poyck %bothered Frank to do him favors'' and was dominant over 

Frank. She said that after they moved, Van Poyck called Valdes only two (2) times: the 

second call was around midnight on June 23, 1987, or early morning on the 24th. (R. 

17/2601-02, 2611). 

According to Sondick, Valdes left the house with Van 

Poyck around 7:45 a.m. on June 24, 1987. Valdes told her that Van Poyck asked him to go 

"up north" to do Van Poyck a favor, but that he had no idea what the favor was or where 

"up north" they were going. According to Sondick, Valdes was upset when he left the house 

with Van Poyck. (R. 17/2599-2602). 

l4 The cars occupied by the fallowing oficers were struck by bullets fired by the 
passenger of the Cadillac: Officers Hines and Naranjo (State's Exhibit #150, 157) (R. 
14/2192); Woodward and Fell (State's W b i t  #151)(R. 15/2226-27, 2237); Provost (State's 
Exhibit #146, 152-56,158)(R. 13/2090-2100); and Woods (State's Fxhibit #$130, 148-49)(R. 
15/2143). Van Poyck's conduct in this regard fomed the basis for six (6)  charges against 
Valdes for attempted murder, Counts V-X. 
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(4) Corrections Officer Steven Gaglione: The State  

proffered the testimony of Officer Gaglione, on duty at the Palm Beach County Jail on June 

28, 1987, who overheard a conversation between Valdes and another inmate regarding the 

Olive Avenue incident. (R. 17/2626-31). After the proffer, a defense voir dire and an 

examination of the officer by the court, defense objections to the testimony based on 

constitutional grounds were overruled (R. 17/2630-31), but a motion to limit the officer's 

reference to the type of custody under which Valdes was held, i.e., ''maximum security'' or 

"lock-out", was granted. (R. 17/2630-32). 

Officer Gaglione testified that he overheard Valdes tell 

another inmate that shooting Officer Griffis was planned. (R. 17/2633; 2640). According 

to Gaghone, Valdes told the other inmate that "they put him to his knees". (R. 17/2634). 

On cross-examination, Gaglione acknowledged that 

Valdes' statement to the inmate was that "they" planned it, not that "I" planned it. (R. 

17/2640-41). On further redirect by the State, Gaglione confirmed that Valdes said that 

"they" (not "I" or %et') put Officer Griffis to his knees. (R. 17/2641). 

2. The Penaltv Phase. 

a. The Evidence and Testimony 

The penalty phase commenced one week after the jury found 

Valdes guilty of the murder of Officer Griffs. 

The defense attorneys requested a continuance of the penalty 

phase proceedings in order to develop mitigating factor evidence. (R. 19/2866-70,2879-80). 

Counsel represented that they were unable to contact/serve many members of Valdes' family 
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and that there may be a need to request appointment of a psychologist to examine Valdes 

in light of his deteriorating emotional state. The motion was denied. (R. 19/2880). 

The defense attorneys’ evidence at the penalty phase consisted 

of the testimony of Valdes’ sisters, Francis Valdes Collati (R. 19/2922-52) and Joyce Valdes 

Hernandez (R. 20/295&73). 

Out of the present of the jury, Francis, who is seven (7) years 

older than Valdes, told the judge that there are other family members and friends who 

would have testified for Valdes had they been informed of the proceedings; Francis did not 

learn of the hearing until two (2) days ago. (R. 19/2922-23). On inquiry by the State 

regarding the family’s lack of knowledge of these proceedings, Francis admitted that she was 

aware of Valdes’ arrest three (3) years ago and of the trial, and that she had spoken with 

Valdes more than ten (10) times over the last three (3) years; however, Francis stated that 

in the last several weeks, as far as she knew, Valdes had no access to a telephone and no 

visitation privileges. (R. 19/2923-24). 

Francis and Joyce testified as to the Valdes children’s family life, 

parents and relationships. Frank Valdes was the youngest of four (4) children. (Xi. 19.2926- 

27; 20/2958). He spent his early years in a predominantly Jewish and Italian middle-class 

neighborhood in Brooklyn, then Queens, New York. (R. 19/2928; 20/2958, 2962). At age 

seven, Valdes spent a year in a military-type boarding school in upstate New York. (R. 

19/2934-37; 20/2960-61). According to Francis, Valdes felt hurt and unwanted as a result 

of being sent away; there were bullies at the school. (R. 19.2934-37). Joyce, who is two and 

one-half (2 1/2) years older than Valdes, believed that their parents sent Valdes away to 
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school to get him out of their way and because their father was a strict disciplinarian who 

believed that the only way to solve anything was through discipline. (R. 20/2961). 

When Valdes was about eight or nine, the Valdes’ family moved 

to Miami. (R. 19/2937; 20/2963). Again, Valdes was put in a military-type school. (R. 

19/2934-37; 20/2963-64). This school was in Little Havana and most of the teachers and 

students spoke Spanish. Even though Valdes’ parents were Cuban immigrants, English was 

the Valdes children’s primary language. According to Francis, there were problems at the 

school as a result of the fact that Valdes did not converse in or respond to Spanish; the 

school apparently felt Valdes was brazen or bold for not speaking Spanish and he was often 

punished. Both sisters remember one incident where Valdes was forced to stand in the 

school playground and stare into the noon-time sun for hours. (R. 2936-37; 20/2964). After 

being taken out of this school, Francis noticed a change in Valdes: he once was a loving, 

patient and caring child, but after the military school experience, Valdes became belligerent 

and rude. (R. 19/2937). 

When Valdes was about twelve, his parents divorced. (R. 

19/2928). Both sisters testified that their father, a businessman in the export-import business 

who traveled away from home frequently and often for extended periods of time, was a 

violent, abusive, alcoholic. (R. 19/2928-3 1, 2930-32, 2934-37; 20/2959-60, 2961-62). The 

father was particularly violent with Valdes and his brother Mario, who was the oldest child. 

(R. 19/2930-32; 20/2961). The father would badly beat the boys, even hitting them with his 

fist, like in a boxing match. (R. 19/2930-32; 20/2962). 
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According to Joyce, the father was more violent and abusive with 

Valdes. (R. 20/2961). She recounted one incident in particular: when Valdes was about 

eleven or twelve, a particularly bad beating occurred after Valdes got into trouble with some 

other boys in an empty house; the father whipped and punched Valdes (R. 20/296S), threw 

him against a wall and bloodied his nose. (R. 20/2974). 

Although Francis referred to the family as "close-knit", she and 

Joyce testified that Mario, the oldest child, wanted little to do with Valdes. (R. 19/2932; 

20/2967). According to Joyce, the male members of Valdes' family did not pay attention to 

Valdes or his problems. (R. 20/2967). 

Both sisters testified that there was some sort of a problem with 

Valdes' birth. (R. 19/2951-52; 20/2959). According to Francis, their mother had ''a paper'' 

to that effect. (R. 19/2951-52). Both sisters remember that Valdes had a problem in 

kindergarten or first grade paying attention. (R. 19/2051-52; 20/2959). According to Joyce, 

it was determined that Valdes had a hearing problem. (R. 20/2959). 

At age eleven, Valdes was hit by a car. Apparently, the driver 

did not realize that she had hit anyone and dragged Valdes for several blocks before 

stopping. (R. 19/2938-39; 20/2966-67). Valdes was in intensive care for several weeks with 

a ruptured spleen, seven broken ribs, and, according to Joyce, a broken collar bone (R. 

2967-68); he almost lost one of his hands. (R. 19/2938-39). According to Joyce, Valdes had 

a lot of trouble dealing with his physical appearance after the accident. (R. 20/2967). 

Francis testified that while Valdes was in intensive care, his 

father promised Valdes that he would quit drinking if Valdes recovered; although Valdes did 

eventually recover, the father broke his promise. (R. 19/2939-40). 
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After the family moved to Miami, Valdes attempted suicide on 

at least one occasion. Francis remembers only one attempt, when Valdes was eleven or 

twelve, when he inhaled paint (R. 19/2940); according to Joyce, Valdes painted himself with 

metallic paint to close up his pores and kill himself. (R. 20/2965-66). Following this 

attempt, Valdes was hospitalized in Jackson Memorial and, according to Francis, received - 

counseling for a short time. (R. 19/2940, 2944-45; 20/2966). Joyce also recalls a second 

suicide attempt, around the time their parents’ divorce, when Valdes tried to kill himself by 

drinking gasoline. (R. 20/2966). 

On cross-examination, the State elicited testimony from the 

sisters to the effect that, as far as they knew, Valdes was not retarded, mentally 

handicapped, brain damaged or slow. (R. 19/2943-52; 20/2973). According to Francis, other 

than the counseling he received after the suicide attempt, Valdes was never treated for 

mental or emotional problems. (R. 19/2944-45). 

Following his sisters’ testimony, the court asked Valdes whether 

or not he would like to speak on his own behalf. (R. 20/2976-77). Consistent with his 

position throughout the trial as to the ineffectiveness of his attorneys, Valdes declined the 

opportunity to speak because his attorneys would be questioning him. a. 
The defense attorneys did not present any expert testimony 

regarding Valdes’ mental or emotional condition now or at the time of Officer Griffis’ 

murder. No expert sociological or psychological testimony was offered regarding the effect 

of Valdes’ upbringing and family environment on his mental or emotional condition; no 

expert medical testimony was offered to explain the nature or effects of Valdes’ problems 
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at birth, the suicide attempts or the car accident. No hospital, medical or school records 

were offered to substantiate Valdes’ sisters’ testimony. 

b. The Jury Instructions 

In the penalty phase, the jury was charged on four (4) 

aggravating and five (5) mitigating factors. (R. 20/3087-95; 28/4367-68). The court over- 

ruled all defense objections to the jury charges on the aggravating factors. (R. 20/2992, 

3000, 3005), but agreed to instruct the jury on all of the mitigating factors. (R. 20/3007). 

The jury was charged accordingly (R. 20/3087-91), and returned a recommendation of the 

death penalty by a vote of eight (8) to four (4). (R. 3101-06). Following the jury’s 

recommendation of the death penalty, the defense moved for, and was granted, an allocution 

hearing prior to sentencing. (R. 20/3106). 

c. The Allocution Hearing 

Nine days after the jury’s advisory sentence was entered, the trial 

court held on allocution hearing. (R. 21/3114-42). Prior to this hearing, the defense 

submitted a memorandum of law in support of life imprisonment (R. 28/4407-13), and the 

State fled a memorandum in support of the death penalty shortly thereafter (R. 28/4440-76). 

(R. 

21/3114). Valdes declined the offer to present a statement because of his position regarding 

his appointed attorneys’ competence. (R. 21/3115). Thus, the defense presentation was 

limited to argument of counsel. Essentially, the defense attorneys’ argument was that none 

of the aggravating factors considered by the jury, save one, exist as a matter of law or fact, 

but that there was evidence supporting the factors in mitigation. (R. 21/3119-30, 3136-38). 

No one from Valdes’ family testified at the hearing. 
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d. The Sentence 

A sentencing hearing was held on July 27,1990. (R. 21/3154-69). 

I 39). 

The Judge determined that the evidence supported the existence 

of all four aggravating factors. (R. 21/3154-63). Further, the court found that the evidence 

supported beyond a reasonable doubt a finding of two (2) additional aggravating 

circumstances (1) that the capital offense was committed while the defendant was an 

accomplice in the commission of a robbery by the discharging of a destructive device; and 

(2) that the capital offense was committed to disrupt or hinder the lawful exercise of the 

enforcement of the law, (R. 28/4418,4419). The court declined to consider either of these 

additional factors because such might constitute impermissible "doubling". a. 
The court determined that there was no competent evidence in 

support of any of the mitigating factors. (R. 28/4421-22). The court found "a mere hint" 

that Valdes was under the influence and domination of Van Poyck. (R. 21/3163). And, 

although the court achowledged that there was evidence that Valdes' father was abusive 

and an alcoholic, the court was of the opinion that other evidence negated the effects of 

these facts, namely, that the father was away from the family for extensive periods and the 

rest of the family was loving and supportive. (R. 21/3164). Finally, the court was of the 

opinion that the automobile accident, Valdes' stint in the military schools, his difficult birth 

and the fact that he came from a broken home were not "sufficient mitigating circumstances 

to outweigh those aggravating circumstances heretofore found to exist." (R. 21/3165). 
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The death sentence was ordered on Count I, fist-degree murder. 

(R. 21/3165; 28/4415-39). 

II. SUMMARYOFARGUMENT: 

A. Guilt Phase Issues 

ISSUE I. The trial court erred in failing to conduct the requisite inquiry 

into the effectiveness of Valdes’ court-appointed attorneys, following Valdes’ timely request 

to discharge them. In addition, the court erred in failing to advise Valdes of the parameters 

of his constitutional right of representation. 

exercising his right of self-representation. 

As a result, Valdes was precluded from 

ISSUE II. The trial court erred in denying Valdes’ motion to discharge his 

appointed attorneys without inquiry into the grounds alleged therein. As a result, unwanted 

counsel was ttthrusttt upon Valdes and he was denied his constitutional right to effective 

representation. 

ISSUEm. The trial court erred in denying Valdes’ motion for the 

appointment of a disinterested attorney to represent him at the ostensible “effective 

assistance of counsel” hearing. At the hearing, Valdes’ attorneys were operating under a 

coxlflict of interest in that the attorneys were required to maintain a position contrary to 

Valdes’ best interests. As a result, Valdes was left unrepresented at a critical stage of the 

proceedings in violation of his constitutional rights. 

ISSUE IV. The trial court erred in failing to excuse for cause two (2) jurors 

whose state of mind precluded them from rendering a verdict based solely on the evidence 

and the law. One juror was biased in favor of the death penalty’ and another was equivocal 
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about her ability to determine Valdes’ guilt or innocence as a result of pre-trial publicity 

concerning the in-court altercation between Valdes and a witness. As a result, Valdes was 

denied his constitutional right to have his case decided by a fair and impartial jury. 

ISSUE V. The trial court erred in sequestering Valdes during a critical 

stage of the proceedings, out of the reach of his attorneys, because it was not the least 

restrictive means of controlling him. As a result, Valdes was denied his constitutional right 

to be present during jury selection, a critical stage, and to communicate with counsel. 

ISSUE VI. Valdes’ conviction of armed robbery constitutes double jeopardy 

because Valdes was convicted of first-degree felony murder with armed robbery as the 

underlying felony. 

ISSUE VII. Valdes’ conviction of first degree felony murder is contrary to 

the law; Valdes should have been charged with the precise crime he committed - depriving 

an officer of means of protection - which is not an enumerated felony under the felony- 

murder statute. 

ISSUE Vm. Valdes’ conviction of armed robbery is contrary to the law 

because Valdes was not charged with the precise crime committed. 

ISSUE M. The trial court erred in denying Valdes’ motion for judgment of 

acquittal as to Count XI, aggravated assault, because the evidence does not establish beyond 

a reasonable doubt that Valdes did any acts in furtherance of this crime. 

ISSUE X. The trial court erred in denying Valdes’ motion for judgment of 

acquittal as to Count XII, aiding escape, because the State failed to prove that anyone was 
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attempting to escape. It is axiomatic that Valdes cannot lend aid to an escape that is not 

attempted. 

ISSUE XI. Valdes’ conviction of six counts of attempted first degree murder 

is error because the evidence supporting the convictions is insufficient. The evidence on 

these counts is as consistent with Valdes’ innocence as with his guilt. 

ISSUE XU. It is fundamentally unfair to convict Valdes of six counts of 

attempted first degree murder because the primary participant and instigator, Van Poyck, 

was convicted of attempted manslaughter. 

B. Penalty Phase Issues 

ISSUE XUI. The trial court’s error in denying Valdes’ motion to discharge his 

attorneys prejudiced Valdes at the penalty phase. Had a proper inquiry been conducted, 

the trial court would have discovered that Valdes’ attorneys were unprepared to present a 

penalty phase case on Valdes’ behalf. Valdes was denied his constitutional right to effective 

assistance of counsel at the penalty phase, and this error impermissibly contributed to the 

imposition of the death sentence. 

ISSUE XIV. The ineffectiveness of Valdes’ attorneys during the penalty phase 

prejudiced Valdes and contributed to the imposition of the death sentence. Valdes was 

denied his constitutional right to effective assistance of counsel because his attorneys were 

unprepared to present, and did not develop and present mitigating circumstances, even 

though the record shows that such evidence existed. 

ISSUE XV. The trial court abused its discretion in denying Valdes’ motion 

for a continuance of the penalty phase proceedings, where Valdes’ attorneys stated that they 
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were unprepared to go fonvard. The severe and final nature of the punishment involved, 

and the notion of due process, required that Valdes be given every opportunity to present 

a case in mitigation. 

ISSUE XVI. The trial court erred as a matter of law in finding that the 

murder was committed in a cold, calculated and premeditated manner. In order to warrant 

this finding, the murder in question must evidence a "heightened premeditation" involving 

a "careful plan or prearranged design". The facts of this case show that the murder occurred 

as a result of a "hopelessly bungled" escape attempt. 

ISSUE XVII. The trial court erred in failing to find the mitigating 

circumstances that Valdes was under the substantial domination and control of Van Poyck 

at the time of the murder. This finding is contrary to the testimony of Valdes' live-in 

girlfriend. Moreover, even were the girlfriend's testimony insufficient to establish this factor, 

the fault is with Valdes' attorneys. To punish Valdes for the errors of his attorneys is cruel 

and unusual punishment, 

ISSUE m. The trial court erred in failing to find the mitigating factor 

that Valdes was an accomplice to the crimes charged. The determination is contrary to this 

Court's statement, in a separate case, that Van Poyck was the major player in the felony 

murder. 

ISSUE XIX The trial court in erred failing to find the mitigating factor that 

Valdes acted under an emotional disturbance at the time of the murder. Valdes' sisters' 

testimony provided fertile ground to substantiate this factor, but again, due to Valdes' 

attorneys' deficient preparation, the court heard only an indication of this factor. 
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ISSUE The trial court erred in denying Valdes' challenge for cause to 

a juror who was biased in favor of the death penalty. The juror should have been excused 

because her bias would require the defense to meet an impermissible burden as to evidence 

in mitigation. As a result of this error, Valdes was denied his constitutional right to a fair 

and impartial trial. 

ISSUE XXI. The trial court erred in admitting into evidence the testimony 

of Officer Gaglione, a guard at the jail, who overheard a conversation between Valdes and 

another inmate. Even on direct and re-direct examination by the State, Gaglione said that 

he overheard Valdes say that other people ("they") performed and/or planned the murder; 

Gaghone did not testiQ that Valdes was involved in the planning. The manner in which the 

State argued Gaglione's testimony mislead the jury and confused the issue as to Valdes' 

motive and/or state of mind, and it is reasonable possibly that the jury's verdict was a 

product of this improper evidence. 

III. ARGUMENT: 

A. Guilt Phase Issues 

ISSUE I. "EIE TRIAL COURT ERRED IN FAILING TO 
MAKE A PROPER INQUIRY INTO THE 
EFFECTIVENESS OF COURT APPOINTED 
COUNSEL AND IN FAILING TO GIVE 
APPELLANT PROPER ADVICE REGARDING 
HIS RIGHT OF REPRESENTATION, 
THEREBY PREJUDICING APPELLANTS 
CONSTITUTIONAL RIGHT TO EFFECTnTE 
COUNSEL. 

The trial court erred under in failing to fulfill its obligation under Nelson v. State, 272 

So.2d 256 (Fla. 4th DCA 1973), and Hardwick v. State, 521 So.2d 1071 (ma. 1988), to make 
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a sufficient record inquiry into the effectiveness of Valdes' court-appointed attorneys and to 

properly advise Valdes of his "choices" regarding his constitutional right of representation. 

As a result of this judicial error, Valdes was denied the right of effective 

representation, and, under these circumstances, it cannot be said that there is no reasonable 

possibility that the court's error did not contribute to Valdes' convictions. As such, the error 

is not harmless, and this case must be reversed and remanded to the trial court for a new 

trial. Ciccarelli v. State, 531 S0.2d 129 (ma. 1988); State v. DiGuilio, 491 So.2d 1129 (Ha. 

1986). 

A. An Indigent Defendant Has the Right to Effective 
Court-Appointed Counsel. 

An indigent defendant's right to court-appointed counsel includes the right to 

effective representation by that counsel. Anders v. State, 386 U.S. 738, 744-45 (1967). 

The Fourth District Court of Appeal stated in Nelson v. State, that 

where a defendant, before the commencement of trial makes it 
appear to the trial judge that he desires to discharge his court- 
appointed counsel, the trial judge, in order to protect the 
indigent's right to effective counsel, should make an inquiry of 
the defendant as to the reason for the request to discharge. 

272 So.2d at 258. 

In the instant case, through his pro se papers and in-court statements, Valdes 

"made it appear to the trial judge" that he desired to discharge his appointed attorneys. (R. 

811268; 261397692, 4231-47). 

In Nelson, the district court posited a procedure for a trial court to follow 

when confronted with an indigent's request to discharge his appointed counsel 
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If incompetence of counsel is assigned as the reason, or as a 
-9 reason the trial judge should make a sufficient inquiry of the 
defendant and his appointed counsel to determine whether or 
not there is reasonable cause to believe that court appointed 
counsel is not rendering effective assistance to the defendant. 

Nelson, 274 So.2d at 258-59. 

This Court approved the district court’s procedure in Hardwick v. State, supra. 

In the instant case, following Valdes’ timely requests to discharge his appointed 

attorneysu the trial court held a hearing, ostensibly to determine the appointed attorneys’ 

effectiveness. (R. 8/1293-94). In fact, however, the hearing involved only the State’s 

presentation of three witnesses in opposition to Valdes’ claim regarding his appointed 

attorneys’ tortious conduct/threats. (R. 8/1290-1303). Valdes’ claim regarding the attorneys’ 

conduct was not the only ground Valdes asserted in requesting the attorneys’ discharge. 

At the ”effective assistance” hearing, neither Valdes nor his attorneys cross- 

examined any of the State’s witnesses; neither Valdes nor his attorneys put on 

evidence/testimony supporting Valdes’ claim. (R. 8/1297, 1300-01, 1303). 

Prior to the hearing, Valdes requested, and was denied, the appointment of 

an attorney ad litem to represent him at the hearing. (R. 8/1290-93; 27/4259-65). During 

the hearing, Valdes reiterated his frustration at having no attorney representing his interest, 

and told the court that because he was unrepresented, he did not recognize the proceedings. 

(R. 1292, 1304-05). The court “interpreted” Valdes’ statements/objections as a waiver of 

Valdes’ right to cross-examine the State’s witnesses. 

1s Pursuant to Nelson, a request to discharge appointed counsel must be made before 
trial. Compare, Dukes v. State, 503 So.2d 455, 456 (ma. 2d DCA 1987). 
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Essentially (as noted by Valdes in his motion requesting appointment of an 

attorney ad litem), Valdes' appointed attorneys were placed in a position of defending 

against the State's evidence that the attorneys did not strike/threaten Valdes. In effect, to 

properly represent Valdes at this point in the case, Valdes' appointed attorneys were 

required to show that they did strike/threaten him. Needless to say, the attorneys did not 

cross-examine any of the State's witnesses, whose testimony was that the attorneys did not 

strike/threaten Valdes. 

At no time during the alleged "effectiveness hearing" did the court ask Valdes 

to explain his reasons for wanting to discharge the appointed attorneys; to explain his 

allegations concerning the attorneys' failure to adequately prepare a defense or investigate 

leads that Valdes believed necessary to his defense; at no point did the court ask Valdes to 

address his claim regarding the attorneys' lack of attention to/contact with Valdes during the 

months preceding trial (while Boudreau was involved with "the Amos case and another first 

degree murder case).16 The record in the instant case shows that the trial court failed to 

make a sufEicient inquiry under Nelson and Hardwick regarding Valdes' reasons for wanting 

to discharge his appointed attorneys. 

Moreover, the record shows that the trial court failed to make the requisite 

inquhy of the appointed attorneys. 

l6 Pursuant to Nelson, the allegation which triggers a court's duty to inquire is that 
appointed counsel is incompetent. Nelson, 274 So.2d at 258-59. Compare, Johnson v. State, 
560 So.2d 1239 (Ha. 1st DCA 1990); Smellev v. State, 486 So.2d 669 (Ha. 1st DCA 1986). 
In his pro se papers and in-court statements, Valdes labels his reasons for wanting to 
discharge his appointed attorneys "conflict of interest", but the substance of his 
papers/statements shows that Valdes challenged their competence. See Brooks v. State, S55 
So.2d 929, 930 (ma. 3d DCA 1990). 
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Although we are not able to formulate any verbal criteria that 
will define for all situations conduct which measures up to 
"effective assistance", it may be said with reasonable assurance 
that the delivery of effective assistance requires the attorney 
involved to make a reasonable investigation into the facts of the 
case and to acquaint himself with the law pertinent to the facts. 
In addition, effective counsel should be free of any influence or 
preiudice which might substantiallv impair his abilitv to render 
independent legal advice to his indigent client. (emphasis 
added) 

Nelson, 274 So.2d at 258. See also, Perkins v. State, 585 So.2d 390 (Ha. 1st DCA 1991) 

(conviction and sentence for sale of cocaine reversed and remanded for new trial; trial 

court's failure to inquire of appointed counsel as to counsel's reasonable investigation into 

the law and facts of the case insufficient under Nelson.) 

Rather than make the requisite inquiry of appointed counsel, the court merely 

asked Boudreau if he wished to ''present anything more". Boudreau responded by objecting 

to Valdes' absence from the co~rtroom'~ by stating that he feared Valdes and that there was 

a conflict between Valdes and the attorneys; and by reiterating the attorneys' desire to 

withdraw. (R. 8/1307-08, 1310-11; 9/1344; 10/1430-32). At no time did the trial court ask 

the appointed attorneys to address Valdes' concern about the preparation of the defense or 

Valdes' claim that certain leads remained uninvestigated; at no point did the court ask the 

attorneys about their lack of attention to/contact with Valdes in the months preceding trial. 

Questioning on these omitted areas was particularly crucial in the instant case in light of the 

fact that the court was well-aware of Boudreau's involvement with ''the Amos case" and 

l7 Following the testimony of the State's third witness in opposition to Valdes' charges 
concerning his attorneys' conduct and the attorneys' failure to cross-examine the witness, 
Valdes became angry, swore at the witness and struck him. Valdes was removed from the 
courtroom and placed in an adjoining room. 
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another first degree murder trial in early 1990. The record in the instant case does not 

reveal that the court was ever made aware of Valdes’ appointed counsels’ trial preparation 

and/or investigation of the facts of the case. See Brooks v. State, 555 So.2d 929,929-30 (Ha. 

3d DCA 1990). Rather, the record shows that the trial court failed to make even a cursory 

inquiry of the appointed attorneys as required by Nelson and Hardwick. 

B. A Trial Court’s Failure to Protect an Indigent’s 
Right to Effective Counsel Under Nelson and 
Hardwick is Reversible Emr.  

The body of case law which emerged from the district courts following Nelson 

and Hardwick establishes that a trial court’s failure to conduct an appropriate Nelson inquiry 

is error. A conviction and sentence under such circumstances must be reversed and the 

matter remanded for a new trial. See Brooks, 555 So.2d at 929-30, (following defendant’s 

written and oral motions to discharge appointed counsel, trial court made no inquiry of 

either defendant or counsel and failed to rule on whether a reasonable basis exists for 

defendant’s challenge to counsel’s competence; conviction and sentence reversed and 

remanded for new trial); Williams v. State, 532 So.2d 1341, (ma. 4th DCA 1988) (trial judge 

did not make necessary inquiry following defendant’s motion to discharge counsel; conviction 

and sentence reversed and remanded for new trial); Chiles v. State, 454 So.2d 726,727 (Ha. 

5th DCA 1984) (trial court failed to conduct Nelson inquiry following defendant’s motion 

to discharge counsel; order revoking probation reversed and remanded for new hearing); 

Parker v. State, 423 So.2d 553, 555 (Ha. 1st DCA 1982) (failure to conduct evidentiary 

hearing following defendant’s motion to discharge counsel violated defendant’s constitutional 

right to counsel; conviction and sentence reversed and remanded for new trial). 
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