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IN THE SUPREME COURT OF FLORIDA 
(Before a Referee) 

THE FLORIDA BAR, 

Complainant, 

V. 

SHALLE STEPHEN F I N E  

Respondent . 

F I L E D  
SID J. WHIT/ 

CLERK, SUPREME COURT 

BY Chief Deputy Clerk 

Supreme Court Case 
No. 76,584 
The Florida Bar File 
NO. 89-70,413(111) 

- 

FINDINGS OF FACTS AND RECOMMENDATIONS OF REFEREE 

HISTORY AND FACTS 

The Florida Bar filed a complaint against SHALLE STEVEN 

FINE, pursuant to Chapter 3, Rules Regulating the Florida Bar. 

Specifically, The Florida Bar, in its original complaint, charged 

Respondent with violating rule 4-1.15(a) [a lawyer shall hold a 

client's property in trust separate from his own funds] and Rule 

4-8.4(c) [conduct involving dishonesty, fraud, deceit or 

misrepresentation]. U p n  completion of all testimony, the 

Referee granted The Florida Bar's motion to amend the pleadings 

to include allegations of violation of Rules 3-4.3 [misconduct 

and minor misconduct] and Rule 5-1.1 [general rules regulating 

trust accounts]. 

A joint pre-trial stipulation was filed with your 

Referee establishing certain matters as a result of Respondent's 

answer to the complaint and to Complainant's request f o r  

admissions. The joint pre-trial stipulation provides: 

1. Respondent was admitted to practice law in Florida 

on or about May 20, 1956 and has been, and is, at all material 



t i m e s ,  a m e m b e r  of The F l o r i d a  B a r  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  

t h e  D i s c i p l i n a r y  Rules of  t h e  F l o r i d a  Supreme Court .  

2 .  Anthony Mosca, a r e s i d e n t  of Dade County, F l o r i d a ,  

d i e d  approximately 1 0  y e a r s  p r i o r  t o  t h e  f i l i n g  of t h e  complaint  

h e r e i n  a g a i n s t  Respondent. The son of Anthony Mosca, one J e r r y  

Mosca, an a t t o r n e y  and t h e  s o l e  h e i r  of  Anthony Mosca, w a s  

appointed pe r sona l  r e p r e s e n t a t i v e  of Anthony Mosca's e s t a t e .  

Anthony Mosca's e s t a t e  was adminis te red  and c lo sed  p r i o r  t o  t h e  

dea th  of  J e r r y  Mosca. 

3.  J e r r y  Mosca d i e d  i n t e s t a t e  l eav ing  a widow and two 

c h i l d r e n  as  t h e  s o l e  b e n e f i c i a r i e s  of  h i s  es tate .  

4 .  On October 2 3 ,  1 9 8 1 ,  through and inc lud ing  August 

31, 1 9 8 8 ,  Respondent se rved  as t h e  pe r sona l  r e p r e s e n t a t i v e  f o r  

t h e  e s t a t e  of J e r r y  Mosca. Respondent performed t h e s e  s e r v i c e s  

wi thout  f e e  o r  o t h e r  compensation. 

5. I n  1 9 8 6 ,  Respondent was con tac t ed  by M r .  D. 

Schroeder ,  a n  i n d i v i d u a l  whose bus ines s  was f i n d i n g  l o s t  assets.  

Based upon t h e  in format ion  fu rn i shed  by M r .  Schroeder ,  Respondent 

caused t h e  es ta te  of Anthony Mosca t o  be reopened i n  o r d e r  t o  

recover  an asset l o c a t e d  by M r .  Schroeder.  

6 .  On or about  January 2 3 ,  1 9 8 7 ,  Respondent rece ived  a 

check drawn upon t h e  B a r n e t t  Bank of  Ta l l ahas see ,  F l o r i d a ,  from 

M r .  Schroeder i n  t h e  amount of $9,386.13. This  check was made 

payable t o  t h e  E s t a t e  o f  Anthony Mosca. Respondent admits  r e c e i p t  

of t h e  a f o r e s a i d  check and t h e  a u t h e n t i c i t y  t h e r e o f .  

7 .  On o r  about  January 23 ,  Respondent ob ta ined  from 

t h e  Ba rne t t  Bank a bank check payable  t o  himself  and depos i t ed  
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said check into his trust account at United National Bank of 

Miami. The photographic reproductions of the aforesaid official 

bank check and deposit slip relevant thereto offered by 

Complainant as exhibits are of such poor quality as to not 

justify their inclusion herein. Respondent, it is to be noted, 

admits the accuracy of the allegation. 

8 .  On January 23, 1987,  Respondent issued check no. 

218 payable to "UNBM" (United National Bank of Miami) in the 

amount of $7,250 from his trust account located in said 

institution. Respondent admits the authenticity of this 

allegation. 

9 .  Respondent admits he, on or about January 2 3 ,  1987, 

obtained from United National Bank of Miami a cashier's check in 

the amount of $7,250, the payee of which was Respondent. 

10. On or about January 23, 1987, Respondent deposited 

the above described cashier's check into his operating account at 

Commercial Bank and Trust Company. Although the exhibit offered 

by Complainant on this particular transaction is of such poor 

quality as to be almost indecipherable, Respondent acknowledges 

the transaction and admits the allegation. 

11. On January 2 9 ,  1987, Respondent issued his trust 

account check No. 220, drawn upon the United National Bank of 

Miami, in the amount of $1,200; the payee of said check was 

himself. This check was deposited into the operating account of 

Respondent, located at Commerical Bank and Trust Company. In 

spite of the poor quality of the exhibits offered by the 

Complainant, Respondent acknowledges the occurrence of the 
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t r a n s a c t i o n s  and t h e  accuracy of t h e  a l l e g a t i o n s .  

1 2 .  The combined e f f e c t  of t h e  withdrawal of t h e  

$ 7 , 2 5 0  and t h e  $ 1 , 2 0 0 ,  each of which sums w e r e  depos i t ed  i n t o  

Respondent 's  o p e r a t i n g  account;was t o  reduced t h e  n e t  ba lance  of 

Respondent 's  t r u s t  account  t o  t h e  sum of $1,257.08 as of February 

1, 1 9 8 7 .  Respondent acknowledges t h e  accuracy of t h i s  

conc lus ion .  

13. By o r d e r  of Honorable Moie Tendrich,  e n t e r e d  on o r  

about  A p r i l  5 ,  1988, a t t o r n e y  Warren H .  Salomon, a member of t h e  

F l o r i d a  Bar,  w a s  appointed conse rva to r  for t h e  es ta te  of J e r r y  

Mosca. Respondent remained a s  pe r sona l  r e p r e s e n t a t i v e  for t h e  

e s ta te  of J e r r y  Mosca. 

1 4 .  A t  a l l  t i m e s  m a t e r i a l  h e r e t o ,  Warren H. Salomon 

had ac t ed  a s  t h e  a t t o r n e y  f o r  t h e  e s t a t e  of J e r r y  Mosca whi le  

Respondent se rved  as  t h e  pe r sona l  r e p r e s e n t a t i v e  t h e r e o f .  

15.  P r i o r  t o  t h e  r e c e i p t  by Respondent of t h e  check 

from M r .  Schroeder i n  t h e  amount of $9,386.13, Respondent had 

r ece ived  a check from M r .  Schroeder i n  t h e  amount of $ 1 , 7 0 0 .  The 

check f o r  $ 1 , 7 0 0  had been endorsed by Respondent t o  M r .  Salomon 

and s a i d  proceeds w e r e  r epos ing  i n  t h e  t r u s t  account  of M r .  

Salomon. 

1 6 .  On o r  about  May 1 3 ,  1988, a c t i n g  i n  response t o  a 

r e q u e s t  from M r .  Salomon f o r  t h e  sum of $ 9 , 3 8 6 . 1 3  t o  be d e l i v e r e d  

t o  him f o r  a p p r o p r i a t e  d i s t r i b u t i o n  t o  t h e  b e n e f i c i a r i e s  of  t h e  

e s t a t e  of J e r r y  Mosca ( t h e  s o l e  b e n e f i c i a r y  of t h e  e s t a t e  of 

Anthony Mosca), Respondent depos i t ed  t h e  SUM of  $10,116.53 wi th  

Shearson,  Lehman Bro thers  ( t h e  source  of which i s  n o t  c l e a r  from 
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t h e  r e c o r d ) .  On t h e  same d a t e ,  Respondent received a check from 

Shearson ,  Lehman B r o t h e r s  i n  t h e  e x a c t  same amount, t h e  payee 

t h e r e o f  b e i n g  " S h a l l e  S teven  F i n e ,  t r u s t e e " .  T h i s  check w a s  t h e n  

endorsed  "pay t o  t h e  o r d e r  of Warren M. Salomon, S h a l l e  S teven  

F i n e ,  T r u s t e e "  and d e l i v e r e d  t o  M r .  Salomon by Respondent.  

Respondent  a d m i t s  t h e  t r a n s a c t i o n s  o c c u r r e d  and t h e  a c c u r a c y  of 

t h e  a l l e g a t i o n .  

1 7 .  O n  August 31,  1 9 8 8 ,  t h e  e s t a t e  of J e r r y  Mosca was 

c l o s e d ,  t h e  a c c o u n t s  w e r e  approved,  and M r .  Salomon and 

Respondent w e r e  d i s c h a r g e d  by t h e  c o u r t .  The funds  w e r e  

d i s t r i b u t e d ,  there were no s h o r t a g e s  i n  any a c c o u n t  and no c l i e n t  

l o s t  any funds .  

ANALYSIS AND RECOMMENDATIONS 

Rule 3 - 4 . 3  makes a b u n d a n t l y  c lear  t h e  r e s p o n s i b i l i t y  of 

e v e r y  m e m b e r  of t h e  B a r  t o  r e f r a i n  from engaging i n  any  conduc t ,  

whether  i n  a p r o f e s s i o n a l  c a p a c i t y  or i n  p r i v a t e  l i f e ,  which 

would b r i n g  t h e  l e g a l  p r o f e s s i o n  i n t o  d i s r e p u t e .  I n  r e l e v a n t  

p a r t ,  Rule 3 - 4 . 3  s t a t e s :  

" t h e  commission by a lawyer  o f  any a c t  which 

i s  u n l a w f u l  o r  c o n t r a r y  t o  h o n e s t y  and j u s t i c e ,  

whether  t h e  a c t  i s  committed i n  t h e  c o u r s e  of 

t h e  a t t o r n e y ' s  r e l a t i o n s  a s  a n  a t t o r n e y  or 

o t h e r w i s e ,  whether  committed w i t h i n  o r  o u t -  

side t h e  S t a t e  o f  F l o r i d a ,  and whether  o r  n o t  

t h e  a c t  i s  a f e l o n y  o r  a misdemeanor, may 

c o n s t i t u t e  a c a u s e  f o r  d i s c i p l i n e .  'I 

Based upon t h e  e x p r e s s  language o f  Rule 3 - 4 . 3 ,  your  Refe ree  
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recommends t h e  e n t r y  of a n  o r d e r  denying Responden t ' s  Motion 

C h a l l e n g i n g  t h e  S u f f i c i e n c y  of t h e  Complaint/Motion for 

I n v o l u n t a r y  D i s m i s s a l .  

Rule 5-1.1 o f  t h e  Rules  R e g u l a t i n g  Trust Accounts  

e x p r e s s l y  p r o h i b i t s  a n  a t t o r n e y  from u t i l i z i n g  money e n t r u s t e d  t o  

h i m  f o r  a n y t h i n g  o t h e r  t h a n  t h e  purpose  for which t h e  e n t r u s t m e n t  

h a s  o c c u r r e d .  

M r .  Schroeder  f o r  t h e  u s e  and b e n e f i t  o f  t h e  h e i r s  of J e r r y  

Mosca, J e r r y  Mosca hav ing  been t h e  s o l e  b e n e f i c i a r y  o f  t h e  es tate  

o f  Anthony Mosca. 

Referee t h e  d i f f i c u l t y  encoun te red  by them from t h e  h e i r s  of 

J e r r y  Mosca and t h e  a p p a r e n t  r e l u c t a n c e  of such he i rs  t o  

c o o p e r a t e  i n  t h e  d i s t r i b u t i o n  of t h e  Schroeder  money. 

Refereee agrees t h e  l a c k  o f  c o o p e r a t i o n  by t h e  Mosca h e i r s  

c o n t r i b u t e d  to, i f  n o t  s o l e l y  c a u s e d ,  a l l  d e l a y  i n  r e f e r e n c e  t o  

d i s t r i b u t i o n  o f  t h e  Schroeder  funds .  

Respondent acknowledges h i s  r e c e i p t  o f  money from 

Respondent and M r .  Salomon made c lear  t o  your  

Your 

Respondent h a s  o f f e r e d  no p l a u s i b l e  e x p l a n a t i o n  t o  your  

Referee as  t o  why h e  engaged i n  t h e  m a c h i n a t i o n s  above d e s c r i b e d  

i n  r e f e r e n c e  t o  t h e  Schroeder  funds .  

may have  been mere n e g l i g e n c e  a n d / o r  c o n f u s i o n  of funds  on h i s  

p a r t  d u r i n g  t h e  c o u r s e  o f  h i s  o p e r a t i o n  of 

a c t i v i t i e s  a t  o r  a b o u t  t h e  t i m e  t h e  Schroeder  funds  w e r e  

e n t r u s t e d  t o  him f o r  d i s t r i b u t i o n  t o  t h e  Mosca h e i r s .  

Respondent s u g g e s t s  t h e r e  

m u l t i p l e  b u s i n e s s  

Other  t h a n  Respondent ' s  t e s t i m o n y ,  t h e r e  i s  no r e c o r d  

e v i d e n c e  c o n c e r n i n g  such  m u l t i p l e  b u s i n e s s  a c t i v i t i e s  which would 

have  c o n t r i b u t e d  t o ,  much less caused ,  t h e  c o n f u s i o n  o f  funds  o r  

n e g l i g e n c e  i n  t h e  h a n d l i n g  o f  t h e  Schroeder  money. By t h e  same 
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t o k e n ,  o t h e r  t h a n  t h e  t a n g i b l e  e x h i b i t s  o f f e r e d  by Complainant ,  

t h e r e  i s  no e v i d e n c e  i n d i c a t i v e  of any i l l e g a l  i n t e n t ,  or mens 

rea on t h e  p a r t  of Respondent a t  t h e  t i m e  t h e  t r a n s a c t i o n s  a b o u t  

which c o m p l a i n t  h a s  been made a c t u a l l y  o c c u r r e d .  

-' 

Your Referee f i n d s  t h e r e  was a b s o l u t e l y  no j u s t i f i c a t i o n ,  i n  

l a w  o r  i n  f a c t ,  for Respondent hav ing  t r a n s f e r r e d  from h i s  t r u s t  

a c c o u n t  t h e  funds  r e c e i v e d  from M r .  Schroeder ,  which t r a n s f e r  

r e s u l t e d  i n  t h e  d e p o s i t  o f  s a i d  funds  i n t o  Respondent ' s  o p e r a t i n g  

a c c o u n t  and t h e  payment of expenses  u n r e l a t e d  t o  t h e  purpose  f o r  

which t h e  f u n d s  w e r e  r e c e i v e d .  I t  shou ld  b e  n o t e d ,  however,  

t h e r e  w a s  no e v i d e n c e  such  t r a n s f e r s  of funds  w e r e  f o r  any 

purpose  i n d i c a t i n g  a lack  o f  mora l  t u r p i t u d e  on t h e  p a r t  o f  

Respondent ,  n o t w i t h s t a n d i n g  t h e  a b s o l u t e  p r o h i b i t i o n  a g a i n s t  such 

-- 
P' ---- II --"'- 

t r a n s f e r s  by  t h e  r e l e v a n t  Ru les  o f  P r o f e s s i o n a l  Conduct.  

Based upon t h e  t a n g i b l e  e v i d e n c e  p r e s e n t e d  t o  your  

Referee, t h e  a u t h e n t i c i t y  o f  which w a s  acknowledged by 

Respondent ,  and based upon Responden t ' s  acknowledgment of hav ing  

t r a n s f e r r e d  f u n d s  from h i s  t r u s t  accoun t  t o  h i s  o p e r a t i n g  

a c c o u n t ,  your  Referee recommends Respondent b e  found g u i l t y  of 

hav ing  violated Rule 5-1.1 ( g e n e r a l  r u l e s  r e g u l a t i n g  t r u s t  

a c c o u n t s )  and Rule 4-1.15 (safe  keep ing  o f  p r o p e r t y ) .  

Rule 4- 8.4  (c )  p r o h i b i t s  a n  a t t o r n e y  from engaging i n  

"conduct  i n v o l v i n g  d i s h o n e s t y ,  f r a u d ,  d e c e i t ,  o r  

m i s r e p r e s e n t a t i o n . "  D e f i n i t i o n s  o f  t h e s e  s e v e r a l  ad jec t ives ,  a s  

c o n t a i n e d  i n  B l a c k ' s  L a w  D i c t i o n a r y ,  S i x t h  E d i t i o n ,  1 9 9 0 ,  have a 

common denominator  o f  bad i n t e n t .  There  i s  no e v i d e n c e  i n  t h e  

r e c o r d  b e f o r e  your  R e f e r e e  o f  any bad i n t e n t  on t h e  p a r t  o f  
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Respondent .  Your Referee recommends a f i n d i n g  of n o t  g u i l t y  a s  

t o  t h e  a l l e g a t i o n s  Respondent v i o l a t e d  Rule  4- 8 .4  ( c )  of t h e  

Rules  o f  P r o f e s s i o n a l  conduc t .  

Your Referee recommends Respondent b e  found g u i l t y  of 

v i o l a t i n g  Rule 3-4.3 as such r u l e  re la tes  g e n e r a l l y  t o  t h e  

r e q u i r e m e n t  a l l  a t t o r n e y s  o b s e r v e  t h e  s p i r i t  of  t h e  Rules  o f  

P r o f e s s i o n a l  R e g u l a t i o n  and avo id  t h e  commission of any a c t  which 

t e n d s  t o  re f lec t  un lawfu l  conduc t  o r  conduc t  which i s  c o n t r a r y  t o  

h o n e s t y  and j u s t i c e .  Without  a d o u b t ,  t h e  manner i n  which 

Respondent man ipu la ted  t h e  funds  f r o m  M r .  Schroeder  i n d i c a t e s  a 

c o n s c i o u s  d e s i r e  on t h e  p a r t  of Respondent t o  o b f u s c a t e  a n d / o r  

c o v e r  up what he  r e c o g n i z e d  t o  have  been improper u t i l i z a t i o n  of 

funds  o f  t h e  Mosca estate .  Such m a c h i n a t i o n s  c o n s t i t u t e  

c i r c u m s t a n t i a l  e v i d e n c e  o f ,  a t  t h e  l eas t ,  minor misconduct  and,  

a t  t h e  most ,  b l a t a n t  v i o l a t i o n s  of b o t h  t h e  s p i r i t  and t h e  

e x p r e s s  l e t t e r  of t h e  r u l e s  r e l a t i n g  t o  t h e  r e g u l a t i o n  of 

l a w y e r ' s  t r u s t  a c c o u n t s  and c l i e n t s '  assets received by a n  

a t t o r n e y  i n  a t r u s t  c a p a c i t y .  

RECOMMENDATION A S  TO SANCTIONS 

The F l o r i d a  B a r  acknowledges Respondent h a s  n o t  been 

p r e v i o u s l y  d i s c i p l i n e d  f o r  any conduc t  e i t h e r  as  an  a t t o r n e y  or  

i n  h i s  p r i v a t e  c a p a c i t y .  The F l o r i d a  B a r  a r g u e s  t h e  e v i d e n c e ,  

p a r t i c u l a r l y  t h e  a t t e m p t  to o b f u s c a t e  and c o n f u s e  t h e  t r a i l  of 

t h e  money by Respondent ,  c l e a r l y  d e m o n s t r a t e s  t h o s e  c h a r a c t e r  

f l a w s  which shou ld  mandate,  a t  t h e  l e a s t ,  s u s p e n s i o n  from t h e  

p r a c t i c e  of law i f  n o t  d i s b a r m e n t .  Respondent ,  w i t h  e q u a l  

f e r v o r ,  m a i n t a i n s  h i s  a c t i o n s  were mere n e g l i g e n c e ,  t h e r e  was no 
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i n t e n t i o n  t o  conve r t  t h e  funds t o  h i s  own purpose and t h e r e  was 

no damage done t o  any o f  t h e  b e n e f i c i a r i e s  of t h e  Mosca e s t a t e s .  

Respondent o f f e r s  h i s  unblemished record  a s  f u r t h e r  j u s t i f i c a t i o n  

f o r  a f i n d i n g  of minor misconduct and n e g l i g e n t  v i o l a t i o n  of t h e  

r u l e s  r e l a t i n g  t o  t r u s t  accounts  a s  opposed t o  t h e  punishment 

sought by t h e  F l o r i d a  Bar. 

I n  F l o r i d a  B a r  v .  Breed, 378 So.2d 783  ( F l a .  19801 ,  t h e  

Supreme Court r e a f f i r m s  misuse of c l i e n t ' s  funds a s  one of t h e  

most s e r i o u s  o f f e n s e s  a lawyer can commit. The f a c t s  i n  Breed, 

however, c l e a r l y  r e f l e c t  t h e  e x i s t e n c e  of a p a t t e r n  o f  conduct  on 

t h e  p a r t  of  t h e  Respondent t h e r e i n ,  thereby  suppor t ing  a f i n d i n g  

of an  i n t e n t i o n  t o  dece ive .  I t  i s  t h e  lack of evidence of a 

con t inu ing  cou r se  of  conduct on t h e  p a r t  o f  Respondent h e r e i n  

which persuades  your Referee Respondent should be accorded 

len iency  no twi ths tanding  t h e  recommendation h e  be found g u i l t y  of  

v i o l a t i n g  very important  r u l e s  of a t t o r n e y  d i s c i p l i n e .  

Your Referee  i s  n o t  unaware of t h e  ho ld ing  of t h e  

F l o r i d a  Supreme Court i n  F l o r i d a  B a r  v. Roth, 4 7 1 ,  So.2d 2 9  ( F l a .  

1 9 8 5 ) ,  wherein t h e  accused was found g u i l t y  of co-mingling, 

misappropr ia t ing ,  and conve r t i ng  t o  pe r sona l  u se ,  e s t a t e  funds 

and in su rance  proceeds.  Such a c t i v i t y  was accompanied by 

a d d i t i o n a l  a c t s  ev inc ing  a l a c k  of moral t u r p i t u d e  on t h e  p a r t  of 

a t t o r n e y  Roth, which lack of  t u r p i t u d e  w a s  m i t i g a t e d  through 

r e s t i t u t i o n ,  c h a r i t y  work  and l a c k  o f  any p r i o r  d i s c i p l i n a r y  

proceeding.  

Your Referee  cannot ,  i n  good consc ience ,  over look t h e  

apparen t  a p p l i c a t i o n  of  F l o r i d a  B a r  v .  McShirley, 573 So2d 8 0 7  

(Fla. 1 9 9 1 )  t o  t h e  i n s t a n t  ca se .  A s i g n i f i c a n t  d i f f e r e n c e  
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between McShir ley and t h e  m a t t e r  now b e f o r e  your  Referee i s  t h e  

c o n t i n u i n g  p a t t e r n  of conduc t  on t h e  p a r t  o f  a t t o r n e y  McShir ley .  

M c S h i r l e y ' s  conduc t  w a s  done w i t h  a n  i n t e n t i o n  t o  c o n v e r t  funds  

t o  h i s  p e r s o n a l  u s e  and w i t h  a d m i t t e d  knowledge of  t h e  e x i s t e n c e  

o f  t r u s t  accoun t  d e f i c i t s ,  which d e f i c i t s  w e r e  e l i m i n a t e d  o n l y  i n  

a n t i c i p a t i o n  of a n  a u d i t  by t h e  F l o r i d a  B a r .  

I n  t h e  case sub  j u d i c e ,  t h e  F l o r i d a  B a r  acknowledges i t  had - 
a u d i t e d  Responden t ' s  t r u s t  accoun t  i n  reference t o  a matter 

u n r e l a t e d  t o  t h e  p r e s e n t  one .  The a u d i t  r e v e a l e d  no 

i r r e g u l a r i t i e s  o t h e r  t h a n  t h o s e  now b e f o r e  your  R e f e r e e .  

N o n e t h e l e s s ,  t h e  r e c o r d  h e r e i n  reveals Respondent knowingly 

u t i l i z e d  t r u s t  a c c o u n t  funds  f o r  p u r p o s e s  o u t s i d e  t h e  a u t h o r i t y  

g r a n t e d  by v i r t u e  of t h e  d e p o s i t  w i t h  him by M r .  Schroeder  o f  

f u n d s  due  t h e  Mosca b e n e f i c i a r i e s .  

I n  t h e  McShir ley case, t h i s  c o u r t  r e a f f i r m e d  i t s  

p r e v i o u s l y  s t a t e d  w i l l i n g n e s s  t o  d i s b a r  a n  a t t o r n e y  f o r  s t e a l i n g  

from a c l i e n t  even though t h e  c l i e n t  i s  n o t  i n j u r e d .  

v.  McShir ley,  s u p r a ,  a t  page  8 0 8  and cases c i t e d  t h e r e i n .  The 

McShir ley case f u r t h e r  e l u c i d a t e s  upon t h e  f u n c t i o n  of 

d i s c i p l i n e ,  t o- w i t :  

Florida B a r  

1. The judgment must b e  f a i r  t o  s o c i e t y ,  b o t h  i n  

terms o f  p r o t e c t i n g  t h e  p u b l i c  from u n e t h i c a l  

c o n d u c t ,  and ,  a t  t h e  same t i m e ,  n o t  deny ing  t h e  

p u b l i c  t h e  s e r v i c e s  o f  a q u a l i f i e d  lawyer a s  a 

r e s u l t  o f  undue h a r s h n e s s  i n  imposing p e n a l t y .  

2 The judgment must b e  f a i r  t o  t h e  Respondent,  

b e i n g  s u f f i c i e n t  t o  p u n i s h  a b r e a c h  of e t h i c s  and 
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at the same time encourage reaffirmation and 

rehabilitation. 

3. The judgment must be severe enough to deter others 

w h o  might be prone, or tempted, to become involved 

in a similar violation. 

Much like attorney McShirley, Respondent herein 

replaced the misappropriated funds before the Bar initiated any 

action against him. 

remorse, a cooperative attitude toward the disciplinary 

proceedings, the absence of client harm, the lack of any prior 

disciplinary actions and the long-time enjoyment of an excellent 

reputation. Regardless of the mitigating circumstances, the 

seriousness of intentional misappropriation (or misapplication) 

of client property cannot, and should not, be ignored. 

Respondent has clearly demonstrated genuine 

Everything in the record before your Referee, and your 

Referee's personal observation of Respondent throughout the 

course of these proceedings, leads to the inescapable conclusion 

the defalcation now presented fo r  review is an isolated instance 

of violation of the rules of discipline. In the opinion of your 

Referee, Respondent is not likely to repeat such egregious 

conduct in the future. 

The foregoing considered, your Referee recommends the 

imposition of the following punishment upon Respondent: 

1 Suspension from the practice of law for a period 

of ninety days from the date of the entry of the 

order of discipline by the Florida Supreme Court. 

2. Require Respondent to take and pass the ethics 
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portion of the Florida Bar Examination. 

3. Require Respondent to pay all costs associated 

with these disciplinary proceedings. 

Respectfully submitted this 2 7 day of , 1991, 
in Chambers, at Ft. Lauderdale, Broward County, Florida. 
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