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PREFACE 

For  c l a r i t y  t h e  f o l l o w i n g  r e f e r e n c e  words and symbols  w i l l  be 

u s e d  t h r o u g h o u t  t h i s  b r i e f .  

P e t i t i o n e r s  are RICHARD L. DUGGER, S e c r e t a r y  o f  t h e  F l o r i d a  

Department  o f  C o r r e c t i o n s ,  et  a l . ,  and w i l l  be c o l l e c t i v e l y  

r e f e r r e d  t o  as t h e  "Secretary". 

Respondent  is J I M M I E  WILLIAMS and w i l l  be r e f e r r e d  t o  as "Mr. 

Williams". 

F l o r i d a  Department  of  C o r r e c t i o n s  w i l l  be r e f e r r e d  t o  as t h e  

"Department It. 

R e f e r e n c e  t o  t h e  Record on Appeal w i l l  be i d e n t i f i e d  t h r o u g h  u s e  

o f  t h e  symbol (R. 1 .  
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ISSUE ON APPEAL 

WHETHER THE 1 9 8 6  AMENDMENT TO SECTION 9 4 4 . 3 0 ,  

FLORIDA STATUTES, VIOLATED THE EX POST FACT0 

CLAUSE WHEN APPLIED TO PRISONERS WHO 

COMMITTED CAPITAL FELONIES PRIOR TO THE 

EFFECTIVE DATE OF THE AMENDMENT. 
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STATEMENT O F  THE CASE AND FACTS 

T h e  R e s p o n d e n t ,  J I M M I E  WILLIAMS, accepts t h e  P e t i t i o n e r s '  

S t a t e m e n t  of t h e  Case a n d  S t a t e m e n t  of t h e  F a c t s  as s u b s t a n t i a l l y  

correct. 
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SUMMARY OF ARGUMENT 

! 

S e c t i o n  944.30, Flor ida  S t a t u t e s  (19751, i n  effect  when M r .  

W i l l i a m s  committed h i s  o f f e n s e ,  p r o v i d e d  t h a t  p r i s o n e r s  s e n t e n c e d  

t o  l i f e  impr isonment ,  who had served 1 0  y e a r s  w i t h o u t  any c h a r g e  

of m i s c o n d u c t ,  must be recommended by t h e  Department  of 

C o r r e c t i o n s  f o r  a r e a s o n a b l e  commutat ion o f  t h e i r  sentences. I n  

1986 t h e  s t a t u t e  w a s  amended t o  s p e c i f i c a l l y  e x c l u d e  c a p i t a l  

f e lons  f rom any recommendation by t h e  Depar tment .  

The 1986 amendment t o  S e c t i o n  944.30 w a s  a r e t r o s p e c t i v e  l a w  

w h i c h  a p p l i e d  t o  a l l  i n m a t e s  i n  t h e  c u s t o d y  o f  t h e  Department  

r e g a r d l e s s  of t h e  dates of t h e i r  o f f e n s e s .  The  change  i n  t h e  l a w  

meant t h a t  M r .  W i l l i a m s  w a s  no l o n g e r  a b l e  t o  r e c e i v e  an 

a u t o m a t i c  recommendat i o n  from t h e  Department  of  Correct i o n s  for  

commutat ion of  h i s  s e n t e n c e .  

The amendment t o  S e c t i o n  944.30 d i s a d v a n t a g e d  M r .  W i l l i a m s  

i n  several  i m p o r t a n t  ways. F i r s t ,  it t o o k  away h i s  r i g h t  t o  a 

recommendat i o n  by t h e  Department  for a " r e a s o n a b l e  commutat ion of 

s e n t e n c e " .  Second,  t h e  amendment s i n g l e d  o u t  c a p i t a l  f e l o n s ,  s u c h  

as M r .  W i l l i a m s ,  and s e n t  t h e  Governor  and C a b i n e t  a clear s i g n a l  

from t h e  l e g i s l a t u r e  t h a t  c a p i t a l  f e l o n s  s h o u l d  no l o n g e r  be 

wor thy  of c o n s i d e r a t i o n  for  commutat ion of s e n t e n c e .  T h i r d ,  t h e  
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removal of t h e  r e c o m m e n d a t i o n  mean t  t h a t  h e  w a s  i n e l i g i b l e  f o r  

e x e c u t i v e  c l e m e n c y  u n d e r  t h e  R u l e s  o f  E x e c u t i v e  Clemency u n l e s s  

h e  f i r s t  s o u g h t  a n d  received a waiver of t h e  R u l e s  of E x e c u t i v e  

C lemency .  T h e  amendment t o  S e c t i o n  944 .30 ,  t h e r e f o r e ,  w a s  a 

p r o h i b i t e d  e x  post  f ac to  l a w  b e c a u s e  it w a s  b o t h  re t rospect ive 

a n d  it d i s a d v a n t a g e d  M r .  W i l l i a m s .  

A l t h o u g h  t h e  ex  post  fac to  p r o h i b i t i o n  does n o t  apply  i f  t h e  

c h a n g e  i n  t h e  l a w  is m e r e l y  procedural ,  a c h a n g e  i n  t h e  l a w  t h a t  

a l t e r s  a s u b s t a n t i a l  r i g h t  c a n  be ex  post  facto e v e n  if t h e  

s t a t u t e  t a k e s  a s e e m i n g l y  p r o c e d u r a l  form. M r .  W i l l i a m s  h a s  a 

s u b s t a n t i a l  i n t e r e s t  i n  t h e  c o m m u t a t i o n  of h i s  s e n t e n c e .  

T h e  amendment t o  S e c t i o n  944 .30 ,  w h i c h  removed h i s  r i g h t  t o  a 

r e c o m m e n d a t i o n  f o r  c o m m u t a t i o n ,  adverse ly  affected h i s  a b i l i t y  

b o t h  s u b s t a n t i v e l y  a n d  p r o c e d u r a l l y  t o  h a v e  h i s  s e n t e n c e  

commuted. 

T h e r e f o r e ,  t h e  q u e s t i o n  ce r t i f ied  by t h e  Dis t r ic t  C o u r t  of 

Appeal s h o u l d  be a n s w e r e d  i n  t h e  a f f i r m a t i v e  a n d  t h e  d e c i s i o n  of 

t h e  Dis t r ic t  C o u r t  i n  W i l l i a m s  v. D u q q e r ,  566  S o . 2 d  8 1 9  ( F l a .  1st 

DCA 1 9 9 0 1 ,  s h o u l d  be a f f i rmed .  
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ARGUMENT 

THE 1 9 8 6  AMENDMENT TO SECTION 944 .30 ,  FLORIDA 
STATUTES, VIOLATED THE EX POST FACT0 CLAUSE 
WHEN APPLIED TO P R I S O N E R S  WHO COMMITTED 
CAPITAL FELONIES PRIOR TO THE EFFECTIVE DATE 
O F  THE AMENDMENT. 

T h e  power of E x e c u t i v e  Clemency i s  ves ted  i n  t h e  G o v e r n o r  by 

Art ic le  I V ,  S e c t i o n  8 o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  of 

F l o r i d a .  P u r s u a n t  t o  t h i s  power of E x e c u t i v e  Clemency,  t h e  

G o v e r n o r  may, w i t h  approval of t h r e e  m e m b e r s  o f  t h e  C a b i n e t ,  

"commute p u n i s h m e n t " .  A r t .  I V ,  § 8 ( a ) ,  F l a .  C o n s t .  

From 1 9 5 7  t o  1 9 8 8  l a w  provided t h a t  p r i s o n e r s  s e n t e n c e d  t o  

l i f e  i m p r i s o n m e n t ,  who had  served t e n  y e a r s  w i t h o u t  a n y  c h a r g e  o f  

m i s c o n d u c t ,  wou ld  be recommended by t h e  D e p a r t m e n t  of C o r r e c t i o n s  

[ h e r e i n a f t e r  D e p a r t m e n t ]  t o  t h e  G o v e r n o r  f o r  a c o m m u t a t i o n  of 

t h e i r  s e n t e n c e .  See Ch. 57-121, § 28, Laws o f  F l a . ;  Ch. 8 8 - 1 2 2 , s  

11, L a w s  of F l a . ;  § 944.30 ,  F l a .  S t a t .  ( S u p p .  1 9 8 6 ) ( r e p e a l e d  

1 9 8 8 ) .  T h e  v e r s i o n  of t h e  s t a t u t e  i n  effect  when a p p e l l a n t  

committed t h e  cap i t a l  f e l o n y  f o r  w h i c h  h e  is now s e r v i n g  a l i f e  

s e n t e n c e  provided t h a t  a n y  p r i s o n e r  s e n t e n c e d  t o  l i f e  

i m p r i s o n m e n t ,  who had  a c t u a l l y  served t e n  y e a r s  w i t h o u t  a n y  

c h a r g e  o f  m i s c o n d u c t ,  " s h a l l  be recommended by t h e  [ D e p a r t m e n t  o f  

O f f e n d e r  R e h a b i l i t a t i o n ,  t h e  f o r m e r  name o f  t h e  D e p a r t m e n t ]  f o r  a 
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r e a s o n a b l e  c o m m u t a t i o n  of h i s  s e n t e n c e " .  § 944.30 ,  F l a .  S t a t .  

( 1 9 7 5 ) .  

I n  1 9 8 6  S e c t i o n  944 .30  was amended s p e c i f i c a l l y  t o  e x c l u d e  

cap i t a l  f e l o n s  from a n y  r e c o m m e n d a t i o n  by t h e  D e p a r t m e n t  fo r  

c o m m u t a t i o n .  § 944 .30 ,  F l a .  S t a t .  ( S u p p .  1 9 8 6 ) .  T h e  1 9 8 6  

amendment a lso e l i m i n a t e d  t h e  m a n d a t o r y  r e c o m m e n d a t i o n  ( " s h a l l  be 

recommended"  amended t o  "may be recommended" )  a n d  c h a n g e d  t h e  

n a t u r e  of t h e  r e c o m m e n d a t i o n  from r e q u i r i n g  a " r e a s o n a b l e  

c o m m u t a t i o n  of h i s  s e n t e n c e "  t o  o n e  w h i c h  o n l y  ca l l ed  fo r  "an 

i n v e s t i g a t i o n "  of t h e  p r i s o n e r ' s  case by t h e  Parole a n d  P r o b a t i o n  

Commiss ion .  See § 944 .30 ,  F l a .  S t a t .  ( S u p p .  1 9 8 6 )  

T h e  1 9 8 6  amendment a p p l i e d  t o  a l l  i n m a t e s  i n  t h e  c u s t o d y  of 

t h e  D e p a r t m e n t  regardless of t h e  dates  o n  w h i c h  t h e i r  crimes were 

committed. S e c t i o n  9 4 4 . 3 0 ( 2 )  s ta ted :  

T h i s  s e c t i o n  a p p l i e s  t o  a n y  i n m a t e  i n  c u s t o d y  
o n  or a f t e r  J u l y  1, 1 9 8 7 ,  but does n o t  a p p l y  
t o  a n y  i n m a t e  who requested b u t  d i d  n o t  
r e c e i v e  a waiver  of execu t ive  c l e m e n c y  r u l e s  
u n t  11 a commencement of t h e  n e x t  o r d i n a r y  
review.  

T h e  amended s t a t u t e  became e f f ec t ive  o n  October 1, 1 9 8 6 .  

Ch. 86-183,  SS 23 ,  48,  L a w s  of Fla .  S e c t i o n  944 .30  w a s  repealed 

effect ive J u l y  1, 1 9 8 8 .  Ch. 88-122,  § 11, L a w s  of Fla .  
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T h e  i s s u e  i n  t h e  i n s t a n t  case is w h e t h e r  a p p l i c a t i o n  of t h e  

1 9 8 6  amendment of S e c t i o n  944 .30  t o  W i l l i a m s  a n d  o t h e r  i n m a t e s  

whose  o f f e n s e s  pre-dated t h e  amendment is proscr ibed by t h e  ex 

post  fac to  clauses  of t h e  c o n s t i t u t i o n s  of F l o r i d a  a n d  t h e  U n i t e d  

S t a t e s .  A r t .  I, S 1 0  F l a .  C o n s t . ;  U.S. C o n s t .  A r t .  I, S 1 0 .  T h e  

repeal of Sect i o n  944 .30 ,  w h i c h  e l i m i n a t e d  t h e  D e p a r t m e n t  ' s  

s t a t u t o r y  a u t h o r i t y  t o  recommend a n y  i n m a t e  fo r  c o m m u t a t i o n  of 

s e n t e n c e ,  w a s  n o t  d i scussed  b e l o w  a n d  is n o t  p a r t  of t h e  

c e r t i f i ed  q u e s t i o n .  However, i f  t h e  repeal i s  app l i ed  

r e t r o a c t i v e l y  t h e  e x  post  f ac to  p r o h i b i t i o n  a p p l i e s  t o  it j u s t  as 

it does t o  t h e  1 9 8 6  amendment .  T h e  r e s u l t  i n  t h i s  case is  t h e  

same regardless of t h e  repeal.  M r .  W i l l i a m s  is e n t i t l e d  t o  t h e  

b e n e f i t  of t h e  l a w  i n  effect  a t  t h e  t i m e  h e  committed h i s  

o f f e n s e .  T h e r e f o r e ,  t h e  D e p a r t m e n t  mus t  recommend h im fo r  a 

r e a s o n a b l e  c o m m u t a t i o n  of h i s  s e n t e n c e .  

T h e  Amendment t o  S e c t i o n  9 4 4 . 3 0  is a n  Ex Post Facto Law 

T h e  ex  post  f a c t o  p r o h i b i t i o n  forb ids  t h e  e n a c t m e n t  of a n y  

l a w  "which  imposes a p u n i s h m e n t  fo r  a n  act  w h i c h  w a s  n o t  

p u n i s h a b l e  a t  t h e  t i m e  it w a s  committed; or imposes a d d i t i o n a l  

p u n i s h m e n t  t o  t h a t  t h e n  prescr ibed."  Weaver v.  Graham, 450  U . S .  
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24,  28, 1 0 1  S . C t .  960 ,  964 ,  67  L.Ed.2d 1 7  ( 1 9 8 1 ) .  The  p u r p o s e  o f  

t h e  p r o h i b i t i o n  w a s  t o  " a s s u r e  t h a t  f e d e r a l  and  s ta te  

l e g i s l a t u r e s  w e r e  r e s t r a i n e d  from e n a c t i n g  a r b i t r a r y  or 

v i n d i c t i v e  l e g i s l a t i o n " .  Miller v.  F l o r i d a ,  482 U . S .  423, 429, 

1 0 7  S . C t .  2446,  2451,  96 L.Ed.2d 3 5 1  ( 1 9 8 7 1 ,  c i t i n g  Calder v. 

-' B u l l  3 D a l l .  386 ,  1 L.Ed. 648  ( 1 7 9 8 ) .  I n  a d d i t i o n ,  t h e  e x  post  

f a c t o  c l a u s e  " w a s  aimed a t  a s e c o n d  c o n c e r n ,  name ly ,  t h a t  

l e g i s l a t i v e  e n a c t m e n t s  g i v e  f a i r  w a r n i n g  o f  t h e i r  e f f e c t  and 

permit i n d i v i d u a l s  t o  r e l y  on t h e i r  mean ing  u n t i l  e x p l i c i t l y  

c h a n g e d . "  Miller, 482 U.S. a t  430, 1 0 7  S .C t .  a t  2451. The  C o u r t  

h a s  n o t e d  t h a t  " c e n t r a l  t o  t h e  e x  p o s t  f a c t o  p r o h i b i t i o n  i s  a 

c o n c e r n  f o r  t h e  l a c k  of f a i r  no t ice  a n d  g o v e r n m e n t a l  r e s t r a in t  

when t h e  l e g i s l a t u r e  i n c r e a s e s  p u n i s h m e n t  beyond what  w a s  

p r e s c r i b e d  when t h e  crime w a s  consummated" .  - Id .  

The  C o u r t  h a s  n o t  r equ i r ed  t h a t  a l a w  be " i n  some t e c h n i c a l  

s e n s e  a p a r t  o f  t h e  s e n t e n c e ' '  t o  be s u b j e c t  t o  e x  post  f a c t o  

a n a l y s i s .  Weaver, 450 U.S. a t  32 ,  1 0 1  S .C t .  a t  966. It is enough  

t h a t  t h e  l a w  a f f e c t  "one  d e t e r m i n a n t  o f  [ a d e f e n d a n t ' s ]  p r i s o n  

t e r m . "  - Id .  A p r i s o n e r ' s  e l i g i b i l i t y  f o r  c o m m u t a t i o n  o f  s e n t e n c e  

i s  o n e  d e t e r m i n a n t  o f  t h e  l e n g t h  o f  h i s  sentence because o f  i t s  

p o t e n t i a l  t o  s h o r t e n  t h e  p r i s o n  t e r m .  It  is w e l l  e s t a b l i s h e d  t h a t  

" e l i g i b i l i t y  for reduced i m p r i s o n m e n t  is a s i g n i f i c a n t  f a c t o r  
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e n t e r i n g  i n t o  b o t h  t h e  d e f e n d a n t ' s  d e c i s i o n  t o  plead g u i l t y  a n d  

t h e  j u d g e ' s  c a l c u l a t i o n  of s e n t e n c e  t o  be imposed". 3. 

T h e  t e s t  e s t a b l i s h e d  by t h e  Supreme C o u r t  of t h e  U n i t e d  

S t a t e s  f o r  d e t e r m i n i n g  w h e t h e r  a l a w  is e x  post  fac to  c o n t a i n s  

t w o  e l e m e n t s :  F i r s t ,  t h e  l a w  "must  be retrospective,  t h a t  is it 

m u s t  apply  t o  e v e n t s  o c c u r r i n g  before i t s  e n a c t m e n t "  Miller, 482 

U . S .  a t  430 ,  1 0 7  S . C t .  a t  2451;  s e c o n d ,  "it mus t  d i s a d v a n t a g e  t h e  

o f f e n d e r  affected by it". - Id .  Even i f  a l a w  h a s  t h e s e  e l e m e n t s  

t h e r e  is  n o  ex post f ac to  v i o l a t i o n  i f  t h e  l a w  does n o t  " a l t e r  

s u b s t a n t i a l  p e r s o n a l  r i g h t s  b u t  mere ly  c h a n g e s  modes of procedure 

w h i c h  do n o t  a f f e c t  matters of s u b s t a n c e . "  - Id .  

E v a l u a t i n g  t h e  amendment t o  S e c t i o n  944 .30  i n  l i g h t  of t h e  

above t e s t ,  it is i n i t i a l l y  clear t h a t  it w a s  i n t e n d e d  t o  a p p l y  

r e t r o s p e c t i v e l y .  T h e  " c r i t i ca l  q u e s t i o n "  i n  t h i s  p a r t  of t h e  ex 

pos t  f ac to  a n a l y s i s  i s  " w h e t h e r  t h e  l a w  c h a n g e s  t h e  l e g a l  

c o n s e q u e n c e s  of acts completed before i t s  e f f ec t ive  da te" .  

Weaver, 450 U.S. a t  3 1 ,  1 0 1  S . C t .  a t  965.  T h e  amended s t a t u t e ,  on  

i t s  face, p r o h i b i t e d  a n y  c a p i t a l  f e l o n  i n  c u s t o d y  o n  J u l y  1, 

1 9 8 7 ,  f rom b e i n g  recommended by t h e  D e p a r t m e n t  fo r  a c o m m u t a t i o n  

of s e n t e n c e .  T h e r e f o r e ,  t h e  amended s t a t u t e  a t t a c h e s  l e g a l  

c o n s e q u e n c e s  t o  a crime committed before t h e  l a w  t o o k  e f f ec t .  
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T h e  s e c o n d  p a r t  o f  t h e  ex  post  f ac to  a n a l y s i s  r e q u i r e s  a 

d e t e r m i n a t i o n  of w h e t h e r  W i l l i a m s  w a s  d i s a d v a n t a g e d  by  t h e  

a p p l i c a t i o n  of t h e  amendment t o  him.  "It is axiomatic t h a t  for  a 

l a w  t o  be ex post f a c t o  it mus t  be more o n e r o u s  t h a n  t h e  p r i o r  

l a w " .  Miller, 4 8 2  U.S. a t  431 ,  1 0 7  S . C t .  a t  2 4 5 2 .  T h e  l a w  i n  

e f f e c t  a t  t h e  t i m e  o f  M r .  W i l l i a m s '  o f f e n s e  e n t i t l e d  him t o  a n  

a u t o m a t i c  recommendat  i o n  f r o m  t h e  D e p a r t m e n t  f o r  ''a r e a s o n a b l e  

c o m m u t a t i o n "  i f  h e  served t e n  y e a r s  w i t h o u t  a c h a r g e  o f  

m i s c o n d u c t .  T h e  s t a t u t e  embodied a l e g i s l a t i v e  p o l i c y  w h i c h  sa id  

t h a t  p r i s o n e r s  who m e t  t h e  c r i t e r i a  of t h e  s t a t u t e  were w o r t h y  o f  

c o n s i d e r a t i o n  fo r  a c o m m u t a t i o n  of s e n t e n c e .  T h e  l a w  gave t h e s e  

p r i s o n e r s  t h e  added a d v a n t a g e  o f  t h e  w e i g h t  of a r e c o m m e n d a t i o n  

from t h e  D e p a r t m e n t  f o r  c o m m u t a t i o n .  

I n  c o n t r a s t ,  t h e  amended s t a t u t e  s p e c i f i c a l l y  e x c l u d e d  

cap i t a l  f e l o n s  from a r e c o m m e n d a t i o n  by t h e  D e p a r t m e n t  fo r  a 

c o m m u t a t i o n  o f  s e n t e n c e .  T h i s  c h a n g e  s e n t  a message t o  t h e  

G o v e r n o r  a n d  C a b i n e t  t h a t  t h e  l e g i s l a t u r e  now t h o u g h t  t h a t  

c a p i t a l  f e l o n s ,  as a c lass ,  were - n o t  w o r t h y  of c o m m u t a t i o n  

c o n s i d e r a t i o n .  When t h e  l e g i s l a t u r e  amended S e c t i o n  944 .30  t o  

p r o h i b i t  t h e  D e p a r t m e n t  f r o m  recommending  c a p i t a l  f e l o n s ,  it 

o b v i o u s l y  i n t e n d e d  t o  ( a n d  d i d )  r e d u c e  t h e i r  c h a n c e  o f  r e c e i v i n g  

a c o m m u t a t i o n .  A re t roact ive l a w  w h i c h  s i n g l e s  o u t  a class o f  
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o f f e n d e r s  a n d  harms t h e i r  o p p o r t u n i t y  t o  receive a r e d u c e d  

s e n t e n c e  is p r e c i s e l y  t h e  t y p e  o f  v i n d i c t i v e  l e g i s l a t i o n  t h e  ex  

post  f a c t o  c l a u s e  p r o h i b i t s .  

S e c t i o n  9 4 4 . 3 0  A f f e c t s  S u b s t a n t i a l  Riqhts  and is 
N o t  Merelv Procedural 

T h e r e  i s  no  e x  post  f ac to  v i o l a t i o n  " i f  t h e  c h a n g e  i n  t h e  

l a w  is m e r e l y  p r o c e d u r a l  a n d  does n o t  i n c r e a s e  t h e  p u n i s h m e n t ,  

n o r  c h a n g e  t h e  i n g r e d i e n t s  o f  t h e  o f f e n s e  or t h e  u l t i m a t e  f a c t s  

n e c e s s a r y  t o  e s t a b l i s h  g u i l t . "  Miller, 482 U.S. a t  433, 1 0 7  S . C t .  

a t  2452 ,  q u o t i n g  Hopt v .  U t a h ,  1 1 0  U.S. 574 ,  5 9 0 ,  4 S . C t .  202, 

2 1 0 ,  28 L . E d .  262 ( 1 8 8 4 ) .  The  ex p o s t  f a c t o  p r o h i b i t i o n  "does n o t  

res t r ic t  l e g i s l a t i v e  c o n t r o l  o f  remedies a n d  modes o f  p r o c e d u r e  

w h i c h  do n o t  a f f e c t  matters o f  s u b s t a n c e . "  Miller v .  S t a t e ,  482 

U . S .  a t  433 ,  1 0 7  S . C t .  a t  2452,  q u o t i n g  D o b b e r t  v .  S ta te ,  432 

U.S. 282 ,  97 S . C t .  a t  2290, 53  L.Ed.2d 344 ( 1 9 7 7 ) .  However, ''a 

c h a n g e  i n  t h e  l a w  t h a t  a l t e r s  a s u b s t a n t i a l  r i g h t  c a n  be e x  post  

f a c t o  e v e n  i f  t h e  s t a t u t e  t a k e s  a s e e m i n g l y  p r o c e d u r a l  f o r m . "  

Mi l le r ,  482 U . S .  a t  433, 1 0 7  S . C t .  a t  2453,  q u o t i n g  Weaver v.  

Graham, 450 U.S. a t  29, n .12 ,  101 S . C t .  a t  964 ,  n .12 .  
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I n  h i s  i n i t i a l  brief t h e  S e c r e t a r y  a r g u e d  t h a t  t h e  

amendments  t o  S e c t i o n  944 .30  o n l y  affected p r o c e d u r a l  matters a n d  

d i d  n o t  a l t e r  matters o f  s u b s t a n c e .  H e  c i ted  t h e  R u l e s  o f  

E x e c u t i v e  Clemency and claimed t h a t  M r .  W i l l i a m s  c o u l d  s t i l l  s e e k  

a c o m m u t a t i o n  of s e n t e n c e .  T h e r e f o r e ,  t h i s  a r g u m e n t  g o e s ,  M r .  

W i l l i a m s  h a s  n o t  been  d i s a d v a n t a g e d  by t h e  amendment t o  S e c t i o n  

944 .30  s i n c e  it o n l y  a l te red  t h e  p r o c e d u r e  by wh ich  M r .  W i l l i a m s  

may s e e k  a c o m m u t a t i o n .  

R e g a r d l e s s  o f  M r .  W i l l i a m s '  a b i l i t y  t o  s e e k  e x e c u t i v e  

c l e m e n c y  or  c o m m u t a t i o n  t h r o u g h  t h e  R u l e s  o f  E x e c u t i v e  Clemency,  

h e  is s t i l l  d i s a d v a n t a g e d  by h i s  i n a b i l i t y  t o  receive a 

r e c o m m e n d a t i o n  from t h e  D e p a r t m e n t .  S u b m i t t i n q  a n  a p p l i c a t i o n  f o r  

c o m m u t a t i o n  of s e n t e n c e  w i t h  a r e c o m m e n d a t i o n  from t h e  D e p a r t m e n t  

is ,  w i t h o u t  d o u b t ,  more a d v a n t a g e o u s  t h a n  s i m p l y  s u b m i t t i n g  a n  

a p p l i c a t i o n  w i t h o u t  a n y  recommendat i o n .  V r .  W i l l i a m s  c lear ly  h a s  

a s u b s t a n t i a l  i n t e r e s t  i n  h a v i n g  h i s  a p p l i c a t i o n  fo r  c o m m u t a t i o n  

of s e n t e n c e  s u p p o r t e d  by  a r e c o m m e n d a t i o n  f r o m  t h e  D e p a r t m e n t .  

M r .  W i l l i a m s  i s  s e r v i n g  a l i f e  s e n t e n c e  p u r s u a n t  t o  S e c t i o n  

7 7 5 . 0 8 2 ( 1 ) ,  F lo r ida  S t a t u t e s ,  wh ich  r e q u i r e s  cap i t a l  f e l o n s  t o  

serve 25 y e a r s  b e f o r e  becoming e l i g i b l e  f o r  parole .  T h e r e f o r e ,  

t h e  o n l y  means by w h i c h  M r .  W i l l i a m s  may a f f e c t  h i s  s e n t e n c e  

l e n g t h  p r i o r  t o  t h e  e x p i r a t i o n  of t h e  25 -yea r  t e r m  is t h r o u g h  
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c l e m e n c y  or  c o m m u t a t i o n  of s e n t e n c e .  T h e  s t a t e  C o n s t i t u t i o n  h a s  

p r o v i d e d  f o r  c l e m e n c y  or c o m m u t a t i o n  of s e n t e n c e  a t  t h e  

d i s c r e t i o n  o f  t h e  G o v e r n o r  a n d  C a b i n e t ,  a n d  M r .  W i l l i a m s  h a s  a 

s u b s t a n t  i a l  i n t e r e s t  i n  t h e  e x e r c i s e  o f  t h a t  d i s c r e t i o n .  

I n  Weaver v .  Graham, t h e  C o u r t  n o t e d  t h a t  a l a w  does n o t  

h a v e  t o  a l t e r  a n  a b s o l u t e  or ves ted  r i g h t  b e f o r e  it is  s u b j e c t  t o  

e x  post  f a c t o  a n a l y s i s .  T h e  C o u r t  sa id :  

T h e  p r e s e n c e  or a b s e n c e  o f  a n  a f f i r m a t i v e ,  
e n f o r c e a b l e  r i g h t  i s  n o t  r e l e v a n t ,  however ,  
t o  t h e  e x  post  f a c t o  p r o h i b i t i o n ,  wh ich  
f o r b i d s  t h e  i m p o s i t i o n  o f  p u n i s h m e n t  more 
severe t h a n  t h e  p u n i s h m e n t  a s s i g n e d  by l a w  
when t h e  ac t  t o  be p u n i s h e d  o c c u r r e d .  
C r i t i c a l  t o  r e l i e f  u n d e r  t h e  e x  post f ac to  
c l a u s e  is n o t  a n  i n d i v i d u a l ' s  r i g h t  t o  less 
p u n i s h m e n t ,  b u t  t h e  l a c k  o f  f a i r  n o t i c e  a n d  
g o v e r n m e n t a l  r e s t r a i n t  when t h e  l e g i s l a t u r e  
i n c r e a s e s  p u n i s h m e n t  beyond what  w a s  
p rescr ibed  when t h e  crime w a s  consummated. 
T h u s ,  e v e n  i f  a s t a t u t e  m e r e l y  a l ters  p e n a l  
p r o v i s i o n s  accorded by t h e  g r a c e  of t h e  
l e g i s l a t u r e ,  it v i o l a t e s  t h e  c l a u s e  i f  it is  
b o t h  retrospective a n d  more o n e r o u s  t h a n  t h e  
l a w  i n  e f f e c t  on  t h e  date o f  t h e  o f f e n s e .  

Weaver v .  Graham, 450 U . S .  a t  30-31, 1 0 1  S . C t .  a t  965 .  T h i s  

s t a t e m e n t  from Weaver i s  e q u a l l y  a p p l i c a b l e  t o  l a w s  w h i c h  a l t e r  

p e n a l  p r o v i s i o n s  i n v o l v i n g  t h e  d i s c r e t i o n  o f  t h e  e x e c u t i v e .  

S e c t i o n  944 .30  o n l y  addressed i t s e l f  t o  a " r e c o m m e n d a t i o n "  

f o r  c o m m u t a t i o n  o f  s e n t e n c e .  T h e  s t a t u t e  d i d  n o t ,  a n d  p r o b a b l y  
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c o u l d  n o t ,  i n f r i n g e  upon t h e  a c t u a l  exercise of t h e  c l e m e n c y  

power. - S e e  S u l l i v a n  v .  Askew, 3 4 8  So .2d  312  ( F l a .  1 9 7 7 ) ;  I n  re 

Advisory O p i n i o n  of t h e  G o v e r n o r ,  306 S o . 2 d  5 2 0  ( F l a .  1 9 7 5 ) .  

E x e c u t i v e  c l e m e n c y  is a n  ac t  of grace a n d  i s  t o t a l l y  

d i s c r e t i o n a r y .  S u l l i v a n ,  s u p r a ,  a t  315. However, t h e  fact  t h a t  

t h e  G o v e r n o r  a n d  C a b i n e t  r e t a i n  complete d i s c r e t i o n  r e g a r d i n g  

w h e t h e r  o r  n o t  a c o m m u t a t i o n  w i l l  be g r a n t e d  does n o t  a l t e r  t h e  

c o n c l u s i o n  t h a t  t h e  r e c o m m e n d a t i o n  fo r  c l e m e n c y  i n v o l v e s  a 

" s u b s t a n t  i a l  r i g h t  

T h i s  H o n o r a b l e  C o u r t  h a s  f o u n d  l a w s  t o  be i n  v i o l a t i o n  of 

t h e  e x  pos t  f ac to  c lause e v e n  t h o u g h  t h e  p u n i s h m e n t  or  b e n e f i t  

i n v o l v e d  w a s  u l t i m a t e l y  d i s c r e t i o n a r y  . For example, i n  W a l d r u p  v .  

Dugger, 562  So .2d  6 8 7  ( F l a .  1 9 9 0 1 ,  t h i s  C o u r t  f o u n d  t h a t  a l a w  

w h i c h  affected t h e  amount  of i n c e n t i v e  g a i n - t i m e  a p r i s o n e r  c o u l d  

receive v i o l a t e d  t h e  e x  post facto c l a u s e  e v e n  t h o u g h  t h e  S t a t e  

a r g u e d  t h a t  " t h e  a v a i l a b i l i t y  of i n c e n t i v e  g a i n - t i m e  is n o t h i n g  

but  a m e r e  e x p e c t a n c y  d e p e n d e n t  e n t i r e l y  o n  t h e  d i s c r e t i o n  of t h e  

DOC." - Id .  a t  692 .  I n  State  v. W i l l i a m s ,  397  So.2d 6 6 3  ( F l a .  

1 9 8 1 1 ,  t h i s  H o n o r a b l e  C o u r t  h e l d  t h a t  a p p l i c a t i o n  of t h e  

r e t e n t i o n - o f  - j u r i s d i c t i o n  s t a t u t e ,  S e c t i o n  947 .16 ,  F l o r i d a  

S t a t u t e s ,  c o n s t i t u t e d  a n  ex post f a c t o  v i o l a t i o n  when appl ied  t o  

a d e f e n d a n t  whose  o f f e n s e  o c c u r r e d  p r i o r  t o  t h e  s t a t u t e ' s  
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e f f e c t i v e  da t e .  I n  W i l l i a m s ,  t h e  s t a t u t e  imposed an a d d i t i o n a l  

r e q u i r e m e n t  b e f o r e  a p r i s o n e r  c o u l d  be p a r o l e d :  " H e  must o b t a i n  

t h e  a p p r o v a l  o f  b o t h  t h e  Parole Commission and t h e  t r i a l  c o u r t ,  

as compared t o  j u s t  t h e  c o m m i s s i o n ' s  a p p r o v a l  as it w a s  u n d e r  

p r i o r  l a w " .  Id. a t  6 6 4 .  The r e s u l t  i n  W i l l i a m s  w a s  n o t  a f f e c t e d  

by t h e  f a c t  t h a t  p a r o l e  d e c i s i o n s  are e s s e n t i a l l y  d i s c r e t i o n a r y  

matters.  See Moore v.  F l o r i d a  P a r o l e  and  P r o b a t i o n  Commission, 

289 So.2d 719 ( F l a .  1 9 7 4 ) .  

The  R u l e s  of E x e c u t i v e  Clemency Did N o t  Render  S e c t i o n  
9 4 4 . 3 0  Mere ly  a P r o c e d u r a l  S t a t u t e .  

The wording  of  t h e  a p p l i c a b l e  R u l e s  of  E x e c u t i v e  Clemency do 

n o t  s u p p o r t  t h e  S e c r e t a r y ' s  p o s i t i o n  t h a t  removal  of t h e  

recommendat ion d i d  n o t  a f f e c t  W i l l i a m s '  a b i l i t y  t o  s e e k  a 

commuta t ion  of s e n t e n c e .  ( R e f e r e n c e  h e r e i n  i s  t o  t h e  R u l e s  of  

E x e c u t i v e  Clemency, found  as an a p p e n d i x  t o  C h a p t e r  27,  F l o r i d a  

A d m i n i s t r a t i v e  Code. 1 The Governor  and  C a b i n e t ,  by mutua l  

c o n s e n t ,  have i s s u e d  R u l e s  of E x e c u t i v e  Clemency and have  created 

t h e  O f f i c e  of E x e c u t i v e  Clemency " t o  assist  i n  t h e  o r d e r l y  and  

e x p e d i t i o u s  e x e r c i s e "  of  t h e  c lemency power. R u l e  2 ,  R u l e s  of 

E x e c u t i v e  Clemency. However, t h e  r u l e s  are n o t  " i n t e n d e d  t o  l i m i t  
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t h e  a u t h o r i t y  g i v e n  t o  t h e  G o v e r n o r  or t h e  C a b i n e t  i n  t h e  

exercise o f  [ E x e c u t i v e  Clemency 1 ' I .  - Id .  

T h e  R u l e s  c o n t a i n  t h e  p r o c e d u r e s  a n d  c r i t e r i a  fo r  c l e m e n c y  

a p p l i c a t i o n s .  An a p p l i c a t i o n  w h i c h  f a l l s  i n t o  o n e  o f  t h e  n a r r o w  

categories l i s t e d  i n  R u l e  11 w i l l  be placed on t h e  a g e n d a  fo r  

a c t u a l  c o n s i d e r a t i o n  by  t h e  G o v e r n o r  a n d  C a b i n e t  at  o n e  of t h e i r  

c l e m e n c y  m e e t i n g s .  An a p p l i c a t i o n  f r o m  a n  i n m a t e  "who i s  

s e n t e n c e d  t o  l i f e  i m p r i s o n m e n t ,  who h a s  a c t u a l l y  served t e n  

y e a r s ,  h a s  s u s t a i n e d  no c h a r g e  o f  m i s c o n d u c t ,  h a s  a good 

i n s t i t u t i o n a l  record, a n d  who h a s  b e e n  recommended by  t h e  

S e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  f o r  a c o m m u t a t i o n  o f  

s e n t e n c e "  i s  e l i g i b l e  f o r  c o n s i d e r a t i o n  f o r  c l e m e n c y  p u r s u a n t  t o  

R u l e  11. R u l e  11, C. ( 3 1 ,  R u l e s  o f  E x e c u t i v e  C lemency .  

P e r s o n s  who are u n a b l e  t o  meet t h e  c r i t e r i a  l i s t e d  i n  R u l e  

11 are i n e l i g i b l e  t o  be c o n s i d e r e d  f o r  a n y  f o r m  o f  c l e m e n c y  

u n l e s s  t h e  a p p l i c a n t  c a n  o b t a i n  a "waiver" o f  t h e  r e q u i r e m e n t s  i n  

t h e  R u l e s .  R u l e  4 ,  R u l e s  o f  E x e c u t i v e  C lemency .  A p e t i t i o n  fo r  a 

waiver c a n  o n l y  be g r a n t e d  by t h e  G o v e r n o r  w i t h  t h e  approval of 

t h r e e  members o f  t h e  C a b i n e t .  R u l e  1 4 ,  R u l e s  o f  E x e c u t i v e  

C lemency .  O n l y  a f t e r  t h e  waiver  i s  o b t a i n e d  w i l l  a n  a p p l i c a t i o n  

f o r  c l e m e n c y  be placed on  t h e  a g e n d a  f o r  a c t u a l  c o n s i d e r a t i o n  by 

t h e  G o v e r n o r  a n d  C a b i n e t .  Id .  
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T h e  amendment of S e c t i o n  944 .30  l e f t  M r .  W i l l i a m s  w i t h o u t  

access t o  t h e  c l e m e n c y  process except t h r o u g h  a p e t i t i o n  for  a 

waiver  of t h e  R u l e s .  When he  i n q u i r e d  t o  t h e  O f f i c e  of E x e c u t i v e  

C lemency  a b o u t  a waiver h e  w a s  i n f o r m e d  of t h e  f u t i l i t y  of 

s e e k i n g  a waiver.  ( R . 3 7 ) .  H e  was t o l d  by  t h e  C o o r d i n a t o r  of t h e  

O f f i c e  of E x e c u t i v e  C lemency  t h a t  w i t h o u t  a r e c o m m e n d a t i o n  f r o m  a 

g o v e r n m e n t  s o u r c e  s u c h  as t h e  D e p a r t m e n t  or a S ta te  A t t o r n e y  h e  

w o u l d  be u n a b l e  t o  o b t a i n  a waiver .  ( R . 3 7 ) .  Based on  t h e  

u n d i s p u t e d  f a c t s  of t h i s  case it i s  clear t h a t  a r e c o m m e n d a t i o n  

w a s  c r i t i c a l  t o  c o n s i d e r a t i o n  for  c o m m u t a t i o n .  

P r i o r  t o  t h e  amendment t o  S e c t i o n  944 .30  a l l  M r .  W i l l i a m s  

h a d  t o  do w a s  s t a y  o u t  of t r o u b l e  t o  g a i n  a n  a u t o m a t i c  

r e c o m m e n d a t i o n  fo r  a c o m m u t a t i o n .  P u r s u a n t  t o  t h e  R u l e s  of 

E x e c u t i v e  C lemency  t h e  r e c o m m e n d a t i o n  m e a n t  t h a t  h e  w a s  

p r e s u m p t i v e l y  e l i g i b l e  t o  be c o n s i d e r e d  fo r  a c o m m u t a t i o n .  

W i t h o u t  t h e  r e c o m m e n d a t i o n  t h e  R u l e s  r e q u i r e  t h a t  h e  c o n v i n c e  t h e  

G o v e r n o r  a n d  t h r e e  m e m b e r s  of t h e  C a b i n e t  ( t h e  same number 

r e q u i r e d  by  t h e  C o n s t i t u t i o n  for  a n  a c t u a l  c o m m u t a t i o n )  of h i s  

w o r t h  before h e  w i l l  e v e n  be c o n s i d e r e d  for  c o m m u t a t i o n .  

T h e  c h a n g e  i n  S e c t i o n  944 .30  d i d  more t h a n  s i m p l y  a l t e r  t h e  

"modes of p r o c e d u r e " ,  Dobbert v .  F l o r i d a ,  432 U.S .  a t  293 ,  97 

S . C t .  a t  2298 ,  fo r  d e t e r m i n i n g  w h e t h e r  a p r i s o n e r  wou ld  be 
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c o n s i d e r e d  fo r  a c o m m u t a t i o n  of s e n t e n c e .  R a t h e r ,  t h e  c h a n g e  i n  

t h e  l a w  s i g n a l e d  a f u n d a m e n t a l  s h i f t  i n  l e g i s l a t i v e  p o l i c y  

r e g a r d i n g  c o m m u t a t i o n s  of s e n t e n c e  for c a p i t a l  f e l o n s .  Under  t h e  

o l d  s t a t u t e  M r .  W i l l i a m s  w o u l d  h a v e  r e c e i v e d  a r e c o m m e n d a t i o n  a n d  

would h a v e  b e e n  e l i g i b l e  for  c o n s i d e r a t i o n  for a c o m m u t a t i o n  of 

s e n t e n c e .  Under  t h e  amended s t a t u t e  ( a n d  f o l l o w i n g  i t s  repeal 1 

M r .  W i l l i a m s  w a s  s t r i p p e d  of t h i s  r e c o m m e n d a t i o n  a n d  w a s  

i n e l i g i b l e  fo r  c o n s i d e r a t i o n  for c o m m u t a t i o n  u n l e s s  h e  f i r s t  

o b t a i n e d  a waiver of t h e  R u l e s .  

T h e  fact  t h a t  t h e  R u l e s  of E x e c u t i v e  C lemency  i n c o r p o r a t e d  

S e c t i o n  944.30 i n t o  t h e  p r o c e d u r e  fo r  c l e m e n c y  a p p l i c a t i o n  does 

n o t  mean t h a t  t h e  amendment t o  S e c t i o n  944 .30  w a s  mere ly  

p r o c e d u r a l .  A r e c o m m e n d a t i o n  from t h e  D e p a r t m e n t  d i d  more t h a n  

j u s t  provide access t o  t h e  c l e m e n c y  process. T h e  s t a t u t e  requi red  

a r e c o m m e n d a t i o n  fo r  a " r e a s o n a b l e  c o m m u t a t i o n  of s e n t e n c e " .  T h e  

r ecommenda t  i o n  was o b v i o u s l y  i n t e n d e d  t o  h a v e  some i n f l u e n c e  w i t h  

t h e  G o v e r n o r  a n d  C a b i n e t  o n  t h e  merits of t h e  c o m m u t a t i o n  

d e c i s i o n .  Even i f  M r .  W i l l i a m s  w a s  o t h e r w i s e  a s s u r e d  of 

c o n s i d e r a t i o n  fo r  a c o m m u t a t i o n ,  h e  w o u l d  s t i l l  b e n e f i t  f rom t h e  

r e c o m m e n d a t i o n  by  t h e  D e p a r t m e n t .  

A r e c o m m e n d a t i o n  p u r s u a n t  t o  S e c t i o n  944 .30  provided b o t h  a 

procedural  a n d  a s u b s t a n t i v e  b e n e f i t .  P r o c e d u r a l l y ,  t h e  
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r e c o m m e n d a t i o n  provided access t o  t h e  c l e m e n c y  process. T h e  

r e c o m m e n d a t i o n  w a s  a l so  s u b s t a n t i v e  i n  t h a t  it c o u l d  a f f e c t  t h e  

d e c i s i o n  o f  t h e  G o v e r n o r  a n d  C a b i n e t  on  t h e  m e r i t s  o f  a case. I n  

e i t h e r  case M r .  W i l l i a m s  ' e n t i t l e m e n t  t o  a r e c o m m e n d a t i o n  from 

t h e  D e p a r t m e n t  w a s  a s u b s t a n t i a l  r i g h t .  

I t  is c lear  f r o m  t h e  case l a w  t h a t  when a retrospective 

p e n a l  s t a t u t e  a d v e r s e l y  a f f e c t s  a n  i n m a t e ' s  e l i g i b i l i t y  f o r  

r e d u c e d  i m p r i s o n m e n t ,  e v e n  when t h e  f i n a l  d e c i s i o n  i n v o l v e s  

e x e c u t i v e  d i s c r e t i o n  or  r i g h t s  accorded t h r o u g h  t h e  grace o f  t h e  

l e g i s l a t u r e ,  it is i n v a l i d  u n d e r  t h e  p r o h i b i t i o n  o f  t h e  ex  post  

f a c t o  c l a u s e .  S e c t i o n  944 .30  s i g n i f i c a n t l y  a f f e c t e d  a p r i s o n e r ' s  

a b i l i t y  t o  be c o n s i d e r e d  f o r  a c o m m u t a t i o n  of s e n t e n c e .  T h e r e f o r e  

t h e  c h a n g e  i n  t h e  l a w  w h i c h  a d v e r s e l y  a f f e c t e d  M r .  W i l l i a m s  a n d  

o t h e r s  s i m i l a r l y  s i t u a t e d ,  v i o l a t e d  t h e  ex  post facto c l a u s e .  
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CONCLUSION 

F o r  t h e  foregoing  reasons Responden t ,  JIMMIE WILLIAMS, a s k s  

t h i s  H o n o r a b l e  Cour t  t o  a f f i r m  t h e  d e c i s i o n  e n t e r e d  by t h e  

D i s t r i c t  C o u r t  of Appeal fo r  t h e  F i r s t  Dis t r ic t  i n  W i l l i a m s  v. 

Dugger, 566  So .2d  8 1 9  ( F l a .  1st DCA 1 9 9 0 )  and  t o  answer  t h e  

C e r t  i f  l ed  Q u e s t  i o n  i n  t h e  a f f i r m a t i v e  . 
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