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IN THE SUPREME COURT OF FLORIDA 

RICHARD C. SMITH, 

Petitioner, 1 
1 

vs. 

STATE OF FLORIDA, 
1 

Respondent. 1 
1 

CASE NO.: 76,659 

MERIT BRIEF OF PETITIONER 

STATEMENT OF THE CASE 

Richard Charles Smith, hereafter Petitioner, was 

charged in a seven count information filed June 6, 1 9 8 8  with: 

count I - grand theft, in violation of Section 812.014,  Fla. 

Stat. ( 1 9 8 7 ) ;  count I1 - fleeing or attempting to elude, in 
violation of Section 3 1 6 . 1 9 3 5 ( 1 ) ,  Fla. Stat. ( 1 9 8 7 ) ;  count I11 - 
reckless driving, in violation of Section 3 1 6 . 1 9 2 ( 1 ) ,  Fla. Stat. 

( 1 9 8 7 ) ;  count IV - resisting an officer without violence, in 
violation of Section 843 .02 ,  Fla. Stat. ( 1 9 8 7 ) ;  count V - utter- 
ing a false or forged instrument, in violation of Section 831.02 ,  

Fla. Stat. ( 1 9 8 7 ) ;  count VI - forgery, in violation of Section 
831.01 ,  Fla. Stat. ( 1 9 8 7 )  and count VII - fraudulent use of a 
credit card, in violation of Section 817.61,  Fla. Stat. ( 1 9 8 7 ) .  

( R  1 0 - 1 1 )  (lower case number 88-2746)  

0 

Pursuant to a negotiated plea agreement, Petitioner 

pled n o l o  contendere to grand theft, uttering a forged 

0 
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instrument, and the fraudulent use of a credit card. In exchange 

the state nolle prosequi the remaining four counts. ( R  1 9 )  

On October 1 8 ,  1 9 8 8  Petitioner appeared for sentencing 

before the Honorable Judge John W. Watson, 111, Circuit Court 

Judge, Seventh Judicial Circuit in and for Volusia County, 

Florida. ( R  2 6 )  A category six (theft, forgery, fraud) sentenc- 

ing guidelines scoresheet was prepared reflecting a total point 

score of 1 7  points for a recommended sentencing sanction of any 

non-state prison sanction. ( R  2 6 )  The guideline scoresheet 

revealed that no points were assigned for Petitioner's prior 

record. ( R  2 6 )  The Court sentenced the Petitioner in the 

following manner: for the grand theft conviction (count I), the 

court sentenced Petitioner to a period of five years probation: 

for the uttering of a false or forged instrument (count V), the 

court ordered a consecutive five year period of probation; and on 

the remaining conviction, fraudulent use of a credit card (count 

VII), the court ordered a concurrent one year period of 

probation. As a condition of probation, the court ordered that 

appellant serve 2 1 0  days in the Volusia County Jail. ( R  1 3 - 1 4 )  

Appellant received 1 8 0  days credit for time served. (R 1 4 )  

On November 30, 1 9 8 8 ,  an affidavit alleging violation 

of probation was filed by Petitioner's correctional probation 

officer alleging violation of four conditions of probation. One 

of which included the commission of substantive offenses. ( R  

2 1 - 2 3 )  

On December 1 3 ,  1 9 8 8  a five count information was filed 
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alleging that Petitioner committed: count I - grand theft; count 
I1 - petit theft, in violation of Section 812.014,  Fla. Stat. 

( 1 9 8 7 ) ;  count I11 - reckless driving; count IV - fleeing or 
attempting to elude a law enforcement officer; and count V - 
resisting a law enforcement officer without violence. ( R  58-59)  

Pursuant to a negotiated plea agreement, Petitioner 

plead nolo contendere to the charges of grand theft, petit theft, 

and resisting arrest without violence. ( R  6 2 )  In exchange the 

state nolle prosequi the remaining charges. ( R  58-59,75)  

On February 7,  1 9 8 9 ,  Petitioner appeared for sentencing 

on the violation of probation case (88 -2746)  as well as the case 

involving the new substantive offenses ( 8 8 - 9 0 9 1 ) .  ( R  1-8 ,  49-56)  

A category six sentencing guidelines scoresheet was prepared 

reflecting a total point score of 43 points for a recommended 

sentencing range of 12 - 30 months incarceration or community 

control. ( R  6 2 )  Invoking the discretionary one cell bump up for 

the violation of probation, would place the recommended 

sentencing range at 2 $  to 35 years incarceration. The court 

departed from the recommended guidelines sentence and imposed a 

cumulative sentence of ten years incarceration followed by five 

years probation. Specifically, on the violation of probation 

case, (88 -2746)  the court sentenced on count I - a term of five 
years incarceration with 289  days credit for time served; count V 

- a consecutive period of five years probation to the sentence 
imposed. For the new substantive offenses, ( 8 8 - 9 0 9 1 )  the court 

sentenced on count I - a term of five years incarceration to run 
consecutively to the sentence imposed in the violation of 

0 
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probation case: count I1 - to a term of 60 days in the county 

jail to run concurrently with count I in the violation of 

probation case and finally as to count V - a term of one year 
incarceration in the county jail, again to run concurrently with 

count I in the violation of probation case. (R 63-70, 51-54,  

7 1 - 7 2 )  The court recognized that it had imposed a departure 

sentence and gave reasons at the sentencing hearing which were 

memorialized in a written order of departure. ( R  55-56 ,  7 1 - 7 7 )  

On February 1 4 ,  1 9 8 9  both cases were appealed to the 

Fifth District Court of Appeal. 

On August 30, 1 9 9 0 ,  the Fifth District Court of Appeal 

affirmed the departure sentence because at least one reason given 

for departing beyond the one cell bump up was valid and justified 

based on the record presented. Nevertheless, the court certified 

the question: 

MAY A TRIAL JUDGE IMPOSED A DEPARTURE SEN- 
TENCE BASED SOLELY ON A PERSISTENT PATTERN OF 
CRIMINAL ACTIVITY, CLOSELY RELATED IN TIME, 
ALTHOUGH THE PATTERN IS NOT ESCALATING 
TOWARDS MORE VIOLENT OR SERIOUS CRIMES? 

On September 2 6 ,  1 9 9 0  Petitioner filed a Notice to 

Invoke Discretionary jurisdiction. This appeal follows. 
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STATEMENT OF THE FACTS 

On one day, April 20, 1988 ,  it was alleged that Peti- 

tioner stole Douglas Downs automobile, presented a forged or an 

altered order for money, with the intent to injure Douglas Downs 

or Howard Leonard, and then presented Douglas Downs' Shell credit 

card in order to illegally obtain goods. ( R  1 0 - 1 1 )  For these 

offenses Appellant was confined in the County Jail of Volusia for 

a period of 210  days to be followed by five years probation. 

Petitioner was released from county jail and placed on probation. 

Within thirty days thereafter he committed the new substantive 

offenses and an affidavit alleging violation of probation 

followed. ( R  23-25, 58 -59 )  

Petitioner's recommended sentencing sanction was 1 2  - 
30 months incarceration or community control. Invoking the 

discretionary one cell bump up for the finding of the violation 

of probation recommended a sentence of 2 t  to 3 1  years 

incarceration. 

The sentencing court imposed a departure sentence. In 

the violation of probation case, the court imposed a term of five 

years incarceration. In the new substantive offenses, the court 

ordered a consecutive term of five years incarceration. The 

cumulative sentence was ten years incarceration followed by five 

years probation. The sentencing court issued a written order of 

departure which assigned four reasons in order to justify the 

departure. ( R  37-38)  

The trial judge gave the following reasons for the 

departure sentence: 

- 5 -  



(1) t h e  t iming o f  t h e  commission o f  t h e  
o f f e n s e s  i n  (88 -9091)  grand t h e f t ,  p e t i t  
t h e f t  and r e s i s t i n g  an o f f i c e r  wi thout  
v io l ence .  S p e c i f i c a l l y ,  s a i d  o f f e n s e s  w e r e  
committed on November 1 7 ,  1988 w i t h i n  approx- 
imate ly  3 0  days from t h e  d a t e  t h e  defendant  
had been r e l e a s e d  on p roba t ion  i n  (88-2746) 
f o r  t h e  o f f e n s e  o f  grand t h e f t ,  ec t .  as above 
desc r ibed .  

( 2 )  t h e  n a t u r e  of  t h e  d e f e n d a n t ' s  p r i o r  
r eco rd .  S p e c i f i c a l l y ,  t h e  defendant  had 
p rev ious ly  committed t h e  o f f e n s e  of  grand 
t h e f t  i n  (88-2746) which a s  was p rev ious ly  
s t a t e d ,  t h e  defendant  was p laced  on probar ion  
f o r .  I n  s a i d  grand t h e f t ,  w a s  motor v e h i c l e  
grand t h e f t .  One of  t h e  o f f e n s e s  f o r  which 
t h e  defendant  i s  c u r r e n t l y  be fo re  t h e  c o u r t  
i n  (88-9091) i s  grand t h e f t .  S p e c i f i c a l l y ,  
grand t h e f t  o f  a motor v e h i c l e .  

( 3 )  The v i o l a t i o n s  o f  p roba t ions  a r e  s e r i o u s  
and s u b s t a n t i a l  and eg reg ra ious  [s ic]  i n  
n a t u r e  and n o t  merely t e c h n i c a l  i n  n a t u r e .  

( 4 )  t h e  de fendan t ' s  c r i m i n a l  record  as 
evidenced by t h e  o f f e n s e s  i n  (88-2746 and 
88-9091) show a con t inu ing  and p e r s i s t e n t  and 
e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  a c t i v i t y .  
( R 7  1-7 7 ) 
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SUMMARY OF ARGUMENT 

Departures from the recommended guidelines sentence based 

upon ''temporal proximity" of the new substantive offense with the 

defendant's prior convictions or release from incarceration and 

serving of probation, concern factors already included within the 

sentencing guidelines scoresheet. Specifically, the primary 

offense for which the defendant is being sentenced is scored, the 

prior record is assessed points, the legal status of the 

probationer is factored. Additionally, in the case of Category 6 

(Theft) offenses, the pattern or persistence of the criminal 

conduct is factored on the scoresheet by inclusion of the 

multiplier for like offenses. 

Even if temporal proximity of the offenses is a proper 

reason for departure in a particular case, the instant case is 

not one of those cases. 

- 7 -  



ARGUMENT 

MAY A TRIAL JUDGE IMPOSE A DEPARTURE 
SENTENCE BASED SOLELY ON A PERSISTENT 
PATTERN OF CRIMINAL ACTIVITY, CLOSELY 
RELATED IN TIME, ALTHOUGH THE PATTERN 
IS NOT ESCALATING TOWARDS MORE VIOLENT 
OR SERIOUS CRIMES? 

It is the Petitioner's position that the answer to the 

certified question must be No. The Fifth District Court of 

Appeal affirmance of the departure sentence ordered in this case 

must be reversed, because it relies upon factors already taken 

into consideration and weighted in the sentencing guidelines 

scoresheet, and considers matters that the Legislature failed to 

include on the sentencing guidelines scoresheet. Specifically, 

the timing or "temporal proximitytt of the offenses and the 

pattern of offenses. 

a Petitioner appeared for sentencing on both the original 

offenses (grand theft auto, forgery, and fraudulent use of a 

credit cart) and for sentencing on the new substantive offenses 

(grand theft auto, resisting arrest without violence, and petit 

theft). Given the nature of the newly committed offenses, a 

Category 6 sentencing guidelines scoresheet was selected. The 

court assessed points for the new substantive offenses, under 

Section I - primary offense at conviction, and Section I1 - 
additional offenses at conviction. Secondly, Petitioner was 

assessed points under Section 1II.a. - prior record. Thirdly, 

the multiplier for apparent t8persistent11 Category 6 offenses was 

utilized by the court in Section 1II.b. Forthly, under Section 
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IV - lesal status at time of offense, Petitioner was assessed - 
0 additional points for legal constraint. Factors already included 

within the sentencing guidelines scoresheet can not be the basis 

for departure. Hendrix v. State, 475 So.2d 1218 (Fla. 1985). 

Finally, by virtue of Florida Rule of Criminal Procedure 

3.701(d)14, the sentencing court was authorized to increase the 

sentencing by one cell (one guideline range) as to the sentences 

imposed after revocation of probation or community control. Upon 

finding of a violation of probation, the sentencing court is 

limited to a one cell increase. Ree v. State, 15 FLW 395 (Fla. 

July 19, 1990); Lambert v. State, 545 So.2d 838 (Fla. 1989); 

State v. Mischler, 488 So.2d 523 (Fla. 1986). Thus, as it can be 

seen, the reasons given for departing are grounded in matters 

already weighed in the scoresheet in arriving at the recommended 

guidelines sentence or specifically disapproved by this Court, 

and therefore, can not reasonably justify departure from the 

recommended sentence. 

In approving the departure reasons, the District Court 

of Appeal recognized that Appellant's commission of similar type 

offenses committed within thirty days after his release from 

County Jail to probation, did not evince an ttescalatingtt pattern 

as described in Section 921.001(a), Florida Statutes (1987). 

That provision provides that, I1[t]he escalating pattern of 

criminal conduct may be evidenced by a progression from non- 

violent to violent crimes or a progression of increasingly 

violent crimes." It is clear that Petitioner's two encounters 
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with the law regarding non-violent activities does not comport 

with an escalating pattern of criminality for the departure 

sentence. See Kevs v. State, 500 So.2d 134 (Fla. 1986); Williams 

v. State, 504 So.2d 392 (Fla. 1987). 

0 

In Williams v. State, 504 So.2d 392 (Fla. 1987), this 

Court flirted with the concept of timing as being a valid reason 

for departure. It affirmed that a departure sentence could be 

based on a defendant's criminal conduct and the time sequence of 

the commission of each offense in relation to prior offenses and 

the release from incarceration or supervision. But in Williams, 

supra, the trial court detailed the defendant's criminal history. 

The defendant's extensive and frequent contact with the criminal 

system warranted the departure. The abstract reason coupled with 

the factual basis, persuaded the reviewing court that such 

evidence presented more than a defendant's prior record and 

combined the timing and pattern factors as one reason for depar- 

ture. In Williams, supra: 

the defendant, as a juvenile, was committed 
to the Department of HRS for the offense of 
arson, dated January 11, 1977. He was com- 
mitted also in Case No. 76-466 for arson and 
burglary of an occupied dwelling, and again 
committed for shop lifting dated August 18, 
1978. At age eighteen (18) years, the defen- 
dant was sentenced to the Department of Cor- 
rections for three (3) years for burglary of 
a structure dated February 19, 1979 and 
paroled September 16, 1980. He was charged 
with violating his parol on March 3, 1981, 
having only been out of prison for some six 
months. On July 10, 1981 the defendant was 
again sentence to the Department of Correc- 
tions on the offense of attempted burglary 
for five (5) years. On December 10, 1983 he 
was discharged as to that sentence, and after 

10 



only approximately ten (10) months committed 
the instant offense on October 6, 1984 
(aggravated battery and burglary of a dwell- 
ing with an assault). 

- Id. at 392-93 (explanation supplied). 

Even if this Court were to find that an escalating 

pattern was not required to establish a valid basis to depart, 

but merely a persistent pattern, however vague that term is, the 

paucity of convictions, and Petitioner's minimal contact with the 

law, does not rise to the level present in Williams. Williams 

exiting and entering institutions resembled that of a revolving 

door. In contrast, Petitioner's first convictions resulted in 

him being placed on probation with a condition that he serve 

County Jail time. Admittedly, he violated that probation and as 

such, the guidelines permitted incarceration up to 3 1/2 years. 

Petitioner's situation does not establish a pattern of - es- 
calating or persistent-criminal activity. The Courts in 

@ 

Frederick v. State, 556 So.2d 471 (Fla. 1st DCA 1990) and 

McKinnev v. State, 559 So.2d 621 (Fla. 3d DCA 1990), hold that 

two offenses does not a pattern make. But see Liwcomb v. State, 
15 FLW 2227 (Fla. September 6, 1990)(two points can establish a 

line just as two felonies can establish a habit, two similar 

violations of theft laws separated by short prison terms show a 

pattern of criminal behavior). 

Finally, it is obvious that the District Court misin- 

terpreted this Court's holding that in the context of a revoca- 

tion of probation, that the sentencing court is limited to a one 

11 



cell increase from the recommended sentence. Ree v. State, 15 

FLW 395 (Fla. July 19, 1990). Because the District Court @ 
affirmed a five year incarceration term ordered in the violation 

of probation case wherein the maximum sentence (utilizing the one 

cell bump-up) was 3 1/2 years incarceration. 

Neither the tttiminglt or the Iltemporal proximityll , nor 
the llpersistent pattern of criminal conducttt adopted by the 

majority opinion in this case to uphold the departure sentence 

should be approved as valid reasons for imposing a sentence 

departing from the recommended guidelines sentence. If those 

concepts or factors are necessary in formulating a fair and 

reasonably sentence under the uniform guidelines system of 

sentencing, then the guidelines scoresheet should be amended to 

reflect so. Authorizing departures on the basis of tttimingtt or 

Ittemporal proximitytt or persistence of a pattern in the context 

of temporal proximity, is so imprecise and so indefinite that it 

will not take much to justify a desired result. But by answering 

the certified question in the negative, this Court will reduce 

the disparities and promote uniformity which was the motivating 

factor for adopting the guidelines system of sentencing. 

Accordingly, the Petitioner respectfully requests that 

the certified question be answered in the negative, rejecting the 

departure reasons, and remanding for resentencing within the 

appropriate guidelines. Shull v. Duqqar, 515 So.2d 748 (Fla. 

1987). 
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CONCLUSION 

Bas 3 on th forgoing reasons and authority, Petitioner 

respectfully requests that this Honorable Court certfify the 

question in the negative, rejecting the departure reasons, and 

remanded for resentencing within the appropriate guidelines. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

&dfl- 
BARBARA L. CONDON 
ASSISTANT PUBLIC DEFENDER 
FL BAR # 0 4 6 8 0 3 7  
1 1 2  Orange Avenue, Suite A 
Daytona Beach, Florida 3 2 1 1 4  
Phone: 9 0 4 / 2 5 2 - 3 3 6 7  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been 

delivered to the Honorable Robert Butterworth, Attorney General, 

2 1 0  N. Palmetto, Suite 447 ,  Daytona Beach, Florida 3 2 1 1 4 ,  in his 

basket, at the Fifth District Court of Appeal; and to: Richard C. 

Smith, No. 1 1 5 3 3 4 ,  P.O. Box 9 9 9 ,  Bristol, FL 3 2 3 2 1 ,  this 26th day 

of October, 1 9 9 0 .  

BARBARA L. CONDON 
ASSISTANT PUBLIC DEFENDER 
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IN THE SUPREME COURT OF FLORIDA 

RICHARD C. SMITH, 
1 

1 

1 
STATE OF FLORIDA, 1 

Respondent. 1 
1 

Petitioner, 

vs. CASE NO.: 76,659 

A P P E N D I X  

Smith v. State, 
15 FLW D 2179 (August 30, 1990) 



SeDtember 7. 1990 DISTRICT COURTS OF APPEAL 15 FLW D2179 

almost identical problem was presented to the c 
ick v. State, 521 So.2d 1071 (Fla. 1988). Howe 

o a “standby” positi 
Hardwick the defen 

the public defender’s 
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TERSON and GRIFF 

trial rather than indicating 

see, and Bonnie J& Wmsh, Assistant General,-Daytona Beach, for 

of aggravated 
Appellee. 

(DANIEL, C.J.) Earnest 
battery and given a split 
follawed by 5 years prob 
We consider only the seco 

I * * *  

QUASHED. (DANIEL, C.J., DAUKSCH and 
\ 

\ GRIFFIN, JJ., concur.) 
* * *  

1987). A trial judge has n 
necessary lesser included 

whether to instruct on a 
v. Wimberly, 498 So.2d 

Hayes v. Stare, 15 

and GRIFFIN, 
JJ., concur.) 

the new trial is moot. 

* * *  
Criminal law--Sentencing--Guidelines-Departure-Persistent 
pattern of criminal offenses as evidenced by defendant’s having 
committed three subsequent criminal offenses thirty days after 
having been released from prison on probation is valid reason for 
departure-Question certified whether trial judge may impose 
departuresentence basec: solely on persistent pattern of criminal 
activity, closely related in time, although pattern is not escalating 
towards more violent or serious crimes 
RICHARD SMITH, Appellant, v. STATE OF FLORIDA, Appellee. 5th Dis- 
trict. Case No. 89-324. Opinion filed August 30, 1990. Appeal from the Circuit 
Court for Volusia County, John W. Watson, m. Judge. lamer B. Gibaoo, Pub- 
lic Defender, and Barbara L. Condon, Assistant Public Defender, D.~~oIu 
Beach, for Appellant. Robert A. Butteraro~th, Attorney General, T a l h r u c ,  



15 FLW D2180 DISTRICT COURTS OF APPEAL September 7, 1990 

and Colin Campbell, Assistant Attorney General, Daytom Beach, for Appellee. 

(SHARP, W., J.) We affirm Smith’s convictions for grand theft,’ 
t theft,* and resisting arrest,’ and other crimes he committed e er and for which he was placed on probation. He was given a 

sentence which departed beyond the one-cell bump-up for the old 
and new crimes combined. We affirm the sentence imposed of 
ten years follwed by five years on probation because at least one 
reason given for departing beyond the bracket permitted by the 
one cell bump-up‘ is valid and justified based on this record. 

The trial judge gave the following reasons for the departure 
sentence: 

1. The zimhg of the commission of the offenses in 88-9091 of 
Grand Theft, Petit Theft, and Resisting an Officer without vio- 
lence. Specifically, said offenses were committed on November 
17,1988, within approximately 30 days from the date the defen- 
dant had been placed on probation in 88-2746 for the offense of 
Grand Theft, etc. as above described. 

2. The nature of the defendant’s prior record. Specifically, 
the defendant had previously committed the offense of Grand 
Theft in 88-2746 (which as was previously stated the defendant 
was placed on probation for) and said Grand Theft was motor 
vehicle grand theft. One of the offenses for which the defendant 
is currently before the court in 88-9091 is Grand Theft specifi- 
cally Grand Theft of a Motor Vehicle. 

3. The violations of probation are serious and substantial and 
egregraious [sic] in nature and not merely technicalin nature. 

4. The defendant’s criminal record as evidenced by the of- 
fenses in 88-2746 and 88-9091 show a continuing and persistent 
and escalatingpattern of criminal activity. 
The first reason, timing of the second group of offenses, has 

been held insufficient in the context of revocation of probation. 
Maa2ox v. Stare, 553 So.= 1380 (Fla. 5th DCA 1989); Ree 

deal with sentences imposed after revocation of probation for the 
original offense. Here, Smith was being sentenced for new sub- 
stantive offenses committed thirty days after he was placed on 
probation. Compare Ree. 

We agree that Smith’s prior record would be an insufficient 
reason to depart because prior record is already weighed in the 
scoresheet under which Smith was sentenced. Further consider- 
ation would amount to “doubledipping.”Lumberr v. State, 545 
So.2d 838, 841 (Fla. 1989); Hamilton v. State, 548 So.2d 234 
(Fla. 1989). However, a consideration of all of Smith’s offenses 
for which he has been convicted, and a consideration of the 
“temporal proximity” to his commission of other crimes or his 
release from prison may be utilized by the trial judge to deter- 
mine a continuing, persistent or escalating pattern of criminality 
to support a departure sentence. 8 921.001(8), Fla. Stat. (1987); 
State v. Jones, 530 So.2d 53 (Fla. 1988); Keys v. Srare, 500 
So.2d 134 (Fla. 1986). 

In 1989 the legislature incorporated the holding of Keys in sec- 
tion921.001(8),FloridaStatutes(1987). 

(8) A trial court may impose a sentence outside the guidelines 
when credible facts proven by a preponderance of the evidence 
demonstrate that the defendant’s prior record, including offenses 
for which adjudication was withheld, and the current criminal 
offense for which the defendant is being sentenced indicate an 
escalating pattern of criminal conduct. The escalating pattern of 
criminal conduct may be evidenced by a uroeression from non- 

(Ik rare, 15 FLW 395 (Fla. July 19,1990). However, those cases 

- . . +  

to violent crimes or a progression of increasingly violent 

posed by the facts in th s  case is whether a departure 
imes. 

for this reason is limited to a persistent pattern which is also an 
escalating pattern (as when a defendant moves from property 
crima to violent crimes against persons). 

Although the legislature has not specifically addressed this 
question we think that a persistent pattern of criminal behavior in 
term’s of timing alone is a valid basis to impose a departure sen- 
tence. See Jones; Tillman v. Stare, 525 So.2d 862 (Fla. 1988). In 
Jones, the court said that burglary and grand theft offenses and 
trafficking in stolen property might qualify as a “specific pattern 
of criminal conduct” if the offenses had been committed closer in 
time to one another (10 months and 15 months). In Ellman, the 
court held that the timing (alone) of the defendant’s commission 
of offenses (4 months and 6 months after release from prison) 
was a clear and convincing reason to depart upwards from the 
guidelines sentence. 

In the instant case, the three subsequent criminal offenses 
(grand theft, petit theft and resisting arrest) were committed 30 
days after Smith had been released from prison on probation. He 
had just finished serving time in prison for grand theft, forgery, 
and fraudulent use of a credit card. The pattern of criminal of- 
fenses here is persistent, and close in time, although not 
“escalating” as described in section 921.001(8). We hold that 
the trial judge’s reason for departure for Smith‘s persistent pat- 
tern of criminal activity was established by the record and is a 
valid basis for departure. However, in view of the importance of 
this question in interpreting the sentencing guidelines we certify 
the following question as one of major importance. Fla. R. App. 
P. 9.03 O(a)( 2)(A)(v). 

MAY A TRIAL JUDGE IMPOSE A DEPARTURE SEN- 
TENCE BASED SOLELY ON A PERSISTENT PATTERN OF 
CRIMINAL ACTIVITY, CLOSELY RELATED IN TIME, 

WARDS MORE VIOLENT OR SERIOUS CRIMES? 
AFFIRM. (DANIEL, C.J., concurs. COWART, J., dissents 

ALTHOUGH THE PATTERN IS NOT ESCALATING TO- 

with opinion.) 

‘9812.014,Fla. Stat. (1987). 
*&312.015,Fla. Stat. (1987). 
’5843.02,Fla. Stat. (1987). 
‘Fla.R.Cnm.P. 3.7011.14. 

(COWART, J., dissenting.) The defendant pleaded no contest to 
three offenses (Counts I, V, and VII in case 88-2746), a guide- 
lines scoresheet was prepared, adjudication was withheld and he 
was placed on probation on October 18,1988. Apparently he was 
arrested on November 17, 1988 and charged with three new of- 
fenses (Counts I, I1 and I11 in case 88-9091). No new scoresheet 
scoring all five offenses for which defendant was sentenced’ is 
contained in the record on appeal bul the order giving reasons for 
departure recites that “the scoresheet ... called for a sentence of 
12-30 months’ incarceration.. . .” A departure sentence was im- 
posed as to the five offenses. 

The first reason given for the departure sentence is timing 
based on the fact that the defendant committed the new offenses 
which violated his probation about 30 days after he had been 
placed on probation. The time relationship between being placed 
on probation and the violation of that probation, whether the vio- 
lation results from the commission of new substantive offenses or 
otherwise, is but one facet of the probation violation which is 
itself factored into the determination of the guideline recom- 
mended sentencing range by virtue of Florida Rule of Criminal 
Procedure 3.701d. 14. which authorizes a one cell (one guideline 
range) increase as to sentences imposed after revocation of pro- 
bation or community control. Any reason which, in substance, is 
but a facet or aspect or natural part of a larger matter already 
weighed in the scoresheet in arriving at the recommended guide- 
line sentence cannot reasonably justify a departure from the rec- 



September 7, 1990 DISTRICT COURTS OF APPEAL 15 FLW D2181 

ommended sentence. This is the essence of the holdings in Ree v. 
State, 15 F.L.W. 395 (Fla. July 19, 1990); Lambert v. State, 545 
So.2d 838 (Fla. 1989); State v. Mischler, 488 So.2d 523 (Fla. 

@ 1986); Maddox v. Stare, 553 So.2d 1380 (Fla. 5th DCA 1989) 
and numerous other cases. 

The defendant was apparently again placed on probation as to 
88-2746-Count V-uttering a forgery, a third degree felony, 
and was sentenced as to the other five offenses as follows: (88- 
2746-Count I) grand theft, a third degree felony; (88-2746- 
Count VII) credit card fraud, a first degree misdemeanor; (88- 
9091-Count I) grand theft, a third degree felony; (88-9091- 
Count 11) petit theft, a first degree misdemeanor; (88-9091- 
Count 111) resisting arrest without violence, a first degree misde- 
meanor. 

In Keys v, Stare, 500 So.2d 134 (Fla. 1986), the defendant’s 
prior criminal history showed an escalation from crimes against 
property to violent crimes against persons and was held to justify 
departure. Section 921.001(8), Florida Statutes, authorizes im- 
position of a departure sentence when the defendant’s prior re- 
cord, including offenses for which adjudication was withheld, 
and that current criminal offenses for which the defendant is 
being sentenced, indicate an escalating pattern of criminal con- 
duct. The statute defines “escalating pattern of criminal con- 
duct” to be one evidenced by a progression from non-violent to 
violent crimes or a progression of increasingly violent crimes. 
The defendant’s criminal history in this case does not meet the 
criteria in Keys v. Srate or the statute2 and therefore, the depar- 
ture sentence should be reversed. 

‘The defendant was sentencedto probation as to Count V of Case 88-2746. 
’Compare State v. Van Horn, 561 So.2d 584 (Fla. 1990) (escalating pattern 

found where defendant had committed disturbing the peace, then burglary, then 
burglary of a dwelling with threats and then burglary of a dwelling, assault, 
aggravated battery and attempted sexual battery) nifh State v. Simpson, 554 
So.2d 506 (Fla. 1989) (Shaw concurring) (no escalating pattern where offenses 
de-escalated after initial crime, then escalated with present offenses); Jackson V. 
State, 556 So.2d 813 (Fla. 5th DCA 1990) (no escalating pattern where defen- 
dant had been convicted of a non-violent third degree felony and was subse- 
quently convicted of non-violent third degree misdemeanor); and Ramsey v. 
State, 562 So.2d 394 (Fla. 5th DCA 1990) (no escalating pattern where defen- 
dant was sentenced for non-violent third degree felony and prior offenses were 
non-violent misdemeanor and non-violent second degree misdemeanor and 
subsequent offense was non-violent third degree felony). * * *  
Criminal law-Sentencing-Probation revocation-Credit for 
time served-After defendant has been released from incarcer- 
ative portion of split sentence and probation is subsequently 
revoked, he is entitled to receive credit for entire incarcerative 
period regardless of whether he actually served the entire time or 
was released early due to gain time 
VERDELL HILL, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. 
Case No. 89-2108. Opinion filed August 30, 1990. Appeal from the Circuit 
Court for htnam County, E. L. Eastmoore, Judge. James B. Gibson, Public 
Defender, and Daniel J. Schafer, Assistant Public Defender, Daytona Beach, 
for Appellant. Robert A. Buttenvorrh, Attorney General, Tallahassee, and 
Bonnie Jean F’amsh, Assistant Attorney General, Daytona Beach, for Appellee. 

(DANIEL, C.J.) Verdell Hill appeals, claiming he did not re- 
ceive proper jail time credit following revocation of his proba- 
tion. We agree and reverse. 

Defendant was convicted in 1988 of unlawful sale and deliv- 
ery of cocaine. For this conviction, he received a true split sen- 
tence of 8-112 years incarceration where, after 3-112 years of 0 incarceration, the balance would be suspended and he would be 
released on probation. Following his release, defendant was sub- 
sequently charged with violating his probation. He pleaded guilty 
and his probation was revoked. With the one cell bump-up autho- 
rized for violations of probation, the recommended sentencing 

range was 4-1/2 to 5-1/2 years incarceration. The defendant was 
reincarcerated for a term of 5-1/2 years with credit for 441 days, 
presumably the prison time actually served by him on the incar- 
cerative portion of his split sentence. 

Our supreme court has held that after a defendant has been 
released from the incarcerative portion of the split sentence and 
his probation is subsequently revoked, he should receive credit 
for the entire incarcerative portion of the split sentence regard- 
less of whether he actually served the entire time or was released 
early due to gain time. See Stae v. Green, 547 So.2d 925 (Fla. 
1989). Pursuant to Green, the defendant should have received 
credit for 3-1/2 years instead of 441 days. 

Accordingly, we reverse and remand for entry of proper jail 
time credit. 

REVERSED and REMANDED. (GOSHORN and HARRIS, 
JJ., concur.) 

* * *  
Criminal law-Search and seizure-Officers approaching 
parked car in parking lot-Use of flashlight to illuminate interior 
of vehicle does not violate Fourth Amendment rights even though 
offier may specirially be looking at an area of suspicious activi- 
ty-While in parked automobile in parking lot to which public 
had access, defendant had no legitimate expectation of privacy 
with respect to illegal activities which would have been as visible 
to a private security guard or police offiier as to a private citi- 
zen-Officers’ conduct prior to viewing cocaine in plain view in 
vehicle did not rise to level of investigatory detention 
SCOlT THOMAS ROBERTS, Appellant, v. STATE OF FLORIDA, Appel- 
lee. 5th District. Case No. 89-1985. Opinion filed August 30, 1990. Appeal 
from the Circuit Court for Marion County, Victor I. Musleh, Judge. Mark D. 
Shelnutt, Ocala, for Appellant. Robert A. Butteworth, Attorney General, 
Tallahassee, and Judy Taylor Rush, h i s t a n t  Anorney General, Dayto- 
Beach, for Appellee. 

(HARRIS, J.) Scott Thomas Roberts appeals from an order de- 
nying his motion to suppress certain physical evidence after his 
plea of no contest to possession of cocaine and possession of drug 
paraphernalia. Although in his notice of appeal the defendant 
seeks to appeal from a nonappealable prejudgment order denying 
a motion to suppress, it is clear from the record that appellant is 
seeking review of the final judgment and sentence resulting from 
his no contest plea.’ Upon examination of the record on appeal 
and the supplemental transcript, however, we find the record 
insufficient to warrant a reversal of the trial court. 

On April 19, 1989, two plainclothes police officers were pa- 
trolling motel parking lots in an unmarked car to check for vehi- 
cle burglaries. The officers observed appellant’s automobile 
parked with the windows down and the T-tops removed. Two 
people were in the front seat bent over, and hvo people were in 
the back seat.One of the officers approached the driver to obtain 
identification.The second officer approached the passenger side 
of the car and shined his flashlight inside. He observed a mirror 
with white powder on the floorboard of the passenger side be- 
neath appellant’s feet. The officer requested that the appellant 
hand him the mirror. The residue of the powder tested positive 
for cocaine. 

Police officers can initiate brief encounters with a citizen 
without creating a stop. Lightboume v. State, 438 So.3 380 
(Fla. 1983), cerf. denied, 465 U.S. 1051, 104 S.Ct. 1330, 79 
L.Ed.2d 725 (1984); Srae v. Smith, 477 So.2d 658 (Fla. 5th 
DCA 1985). Here the officers approached a parked car in a 
parking lot available to the public. We do not find that the actions 
of the police officers in this case rose to the level of an investiga- 
tory detentionprior to the viewing of the cocaine. The officer ob- 
served the cocaine in plain view before any arrest or seizure oc- 


