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STATEMENT OF THE CASE 

On September 26,  1985 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  

T h i r t e e n t h  J u d i c i a l  C i r c u i t  i n  and f o r  H i l l s b o r o u g h  C o u n t y ,  

F l o r i d a ,  f i l e d  a n  i n f o r m a t i o n  c h a r g i n g  t h e  P e t i t i o n e r ,  C l i f f o r d  

D a n i e l s ,  w i t h  d e l i v e r y  of m a r i j u a n a  i n  v i o l a t i o n  of s e c t i o n  

893 .13 (1 )  (a )  ( 2 )  , F l o r i d a  S t a t u t e s  (1985)  , f o r  a n  i n c i d e n t  o c c u r r i n g  

on September  5 ,  1 9 8 5  (R224, 2 2 5 ) .  M r .  D a n i e l s  p l e a d  n o l o  c o n t e n d e -  

re t o  t h e  c h a r g e  and was p l a c e d  on 4 y e a r s  of p r o b a t i o n  on November 

18 ,  1 9 8 5  (R229, 2 3 0 ) .  M r .  D a n i e l s '  p r o b a t i o n  was v i o l a t e d  on 

Augus t  28 ,  1986;  and h e  was r e p l a c e d  on p r o b a t i o n  f o r  3 y e a r s  

(R231-238).  M r .  D a n i e l s  v i o l a t e d  h i s  p r o b a t i o n  a g a i n  when h e  

f a i l e d  t o  r epor t  t o  h i s  p r o b a t i o n  o f f i c e r ;  and h e  was s e n t e n c e d  t o  

5 years impr i sonmen t  w i t h  c r e d i t  f o r  133 d a y s  s e r v e d  on Sep tember  

18,  1987.  T h i s  s e n t e n c e  was o r d e r e d  t o  r u n  c o n s e c u t i v e  t o  t h a t  

imposed i n  a r o b b e r y  c h a r g e  (R242, 249-253) .  

0 

On September  1 6 ,  1986 ,  t h e  S t a t e  f i l e d  a n o t h e r  i n fo rma-  

t i o n  a g a i n s t  M r .  D a n i e l s  c h a r g i n g  him w i t h  r o b b e r y  w i t h  a d e a d l y  

weapon i n  v i o l a t i o n  of s e c t i o n  812 .13(2)  ( b )  , F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  f o r  an  i n c i d e n t  o c c u r r i n g  on Augus t  24 ,  1986 (R270-272).  

M r .  D a n i e l s  went  t o  t r i a l  w i t h  a c o - d e f e n d a n t  on t h i s  c h a r g e  on 

November 18 ,  1986 ,  A c t i n g  C i r c u i t  C o u r t  J u d g e  Bonanno p r e s i d i n g  

( R l ,  111, 2 6 4 ) .  T h e  v o i r  d i r e  was c o n d u c t e d  on November 1 8  (R264) I 

b u t  t h e  j u r y  was n o t  sworn  u n t i l  November 20 ,  1986 ( R 8 ) .  M r .  

D a n i e l s  was p r e s e n t  f o r  t h e  v o i r  d i r e ,  b u t  h e  f a i l e d  t o  appear f o r  

any  o the r  p a r t  of t h e  t r i a l  (R4-7, 1 2 2 ) .  Over o b j e c t i o n ,  t h e  t r i a l  

c o u r t  c o n t i n u e d  on w i t h  t h e  t r i a l .  Dur ing  t r i a l  t h e  j u d g e  

1 



i n s t r u c t e d  t h e  j u r y  t h a t  an e lement  of robbe ry  was a temporary o r  

permanent i n t e n t  t o  d e p r i v e  (R153, 299) . Both M r .  D a n i e l s  and h i s  

co-defendant  were found g u i l t y  as charged  on November 21, 1986 (R4- 

0 

78 109, 171, 172, 3208 321). 

When M r .  D a n i e l s  was e v e n t u a l l y  l o c a t e d ,  he was sen tenced  

t o  9 y e a r s  imprisonment w i t h  c r e d i t  f o r  t i m e  s e r v e d  of 1 0 1  days .  

The g u i d e l i n e s  recommended 7 t o  9 y e a r s .  Th i s  s e n t e n c e  was o rde red  

t o  run  c o n s e c u t i v e  t o  t h e  mar i juana  c h a r g e  noted  above. Sen tenc ing  

occur red  on September 188 1987 (R324-325, 333-3378 188-207). M r .  

D a n i e l s  t i m e l y  f i l e d  h i s  No t i ce  of Appeal on September 22, 19878 on 

b o t h  t h e  robbe ry  and t h e  mar i juana  c h a r g e s  and these n o t i c e s  were 

c o n s o l i d a t e d  (R256, 3388 346). The  Second Di s t r i c t  C o u r t  o f  Appeal 

i s s u e d  an e n  banc o p i n i o n  on September 14, 19908 r e j e c t i n g  a l l  of 

M r  . D a n i e l s  I issues. e 
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STATEMENT OF THE FACTS 

Kimber ly  S e b i n e  and Melody S c h o t t  were d r i v i n g  a round  

Tampa a t  a b o u t  m i d n i g h t  t r y i n g  t o  locate a p a r t i c u l a r  a d d r e s s  and 

became l o s t  (R18, 19, 65, 66). When t h e y  p u l l e d  u n d e r  a s t r ee t  

lamp t o  a s k  f o r  d i r e c t i o n s  f rom a b l a c k  man wa lk ing  down t h e  

s t r ee t ,  t h e y  were s u r r o u n d e d  by s e v e r a l  b l a c k  males who p r o c e e d e d  

t o  bang on v a r i o u s  p a r t s  of t h e i r  car .  The d r i v e r ,  M s .  S e b i n e ,  had 

h e r  window down w h i l e  a s k i n g  f o r  d i r e c t i o n s ;  and h e r  wal le t  w i t h  

h e r  w r i t t e n  d i r e c t i o n s  was s i t t i n g  i n  h e r  l a p  (R20, 21, 66, 67). 

T h r e e  b l a c k  males r e a c h e d  t h r o u g h  t h e  windows a t  a b o u t  t h e  same 

t i m e  and p u l l e d  a t  M s .  S e b i n e  i n  order t o  g e t  h e r  wal le t .  One of 

them g rabbed  h e r  wal le t ;  and when s h e  r e a c h e d  for i t ,  M s .  S e b i n e  

was c u t  w i t h  a k n i f e  (R21, 22, 67). A t  t h i s  p o i n t  M s .  S e b i n e  p u t  

t h e  car i n  g e a r  and d r o v e  away (R22, 68). 

The l a d i e s  d r o v e  t o  a p u b l i c  place and c a l l e d  t h e  po l i ce .  

Off icer  Simpson was one  of t h e  off icers  who r e s p o n d e d ,  and h e  a s k e d  

t h e  l ad ies  t o  d r i v e  him t o  t h e  l o c a t i o n  o f  t h e  i n c i d e n t .  The 

l a d i e s  d r i v e  a r o u n d ,  b u t  c o u l d  n o t  f i n d  t h e  spot ;  s o  t h e  o f f i c e r  

g u i d e d  them t o w a r d s  a n  area known f o r  i t s  problems (R22, 23, 68, 

69, 87-89) . The l a d i e s  i d e n t i f i e d  t h e  l o c a t i o n ,  and t h e  o f f i ce r s  

began  round ing  i n d i v i d u a l s  up  f o r  t h e  l ad i e s  t o  i d e n t i f y .  M r .  

B e r r y ,  t h e  c o - d e f e n d a n t ,  was i d e n t i f i e d  as one  of t h e  men who had 

r e a c h e d  i n t o  t h e  car (R23-25, 28, 69-72, 89-91). M s .  S e b i n e  

p o i n t e d  o u t  a house  where s h e  t h o u g h t  s h e  had s e e n  one  of t h e  men 

r u n n i n g  t o ,  and t h e  o f f i ce r  approached  M r .  D a n i e l s  who was s i t t i n g  

on t h e  p o r c h  (R26, 91, 92). When M r .  D a n i e l s  in formed t h e  o f f icer  
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t h a t  someth ing  he  migh t  be l o o k i n g  f o r  migh t  b e  i n  a n e a r b y  b u s h ,  

t h e  o f f i c e r  s e a r c h e d  t h e  bush ,  found M s .  S e b i n e ' s  wal le t ,  took  M r .  

D a n i e l s  t o  t h e  l ad i e s ,  and o b t a i n e d  an  i d e n t i f i c a t i o n  o f  M r .  

D a n i e l s  as one o f  t h e  t h r e e  (R29, 92, 93, 1 0 1 ) .  

The man who had a c t u a l l y  t a k e n  t h e  wal le t  and had t h e  

k n i f e  was n e v e r  l o c a t e d  (R26, 93). Both  women i n d i c a t e d  t h a t  M r .  

B e r r y  had a scar on h i s  face even  though  he  d i d  n o t  have  a scar 

(R26, 45, 72, 79). 

Because  M r .  D a n i e l s  was n o t  p r e s e n t  when Ms. S e b i n e  and 

M s .  S c h o t t  t e s t i f i e d ,  t h e  l a d i e s  were g i v e n  a p h o t o g r a p h  of M r .  

D a n i e l s .  From t h i s  p h o t o g r a p h  t h e  l a d i e s  i d e n t i f i e d  M r .  D a n i e l s  

(R362-364) . 
Al though  t h e  l a d i e s  i d e n t i f i e d  Mr. B e r r y  and M r .  D a n i e l s ,  

it was n o t e d  t h a t  t h e  e n t i r e  i n c i d e n t  t ook  o n l y  15-20 s e c o n d s  l a t e  

a t  n i g h t ,  t h e  car was s u r r o u n d e d  by s e v e r a l  b lack  males, and t h e  

l a d i e s  were f r i g h t e n e d .  I t  was a l s o  n o t e d  t h a t  M s .  S e b i n e  was 

c o n c e n t r a t i n g  on r e a c h i n g  f o r  h e r  wal le t  (R31, 38-45, 73-78]. 
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SUMMARY OF THE ARGUMENT 

The t r i a l  c o u r t  e r r e d  i n  t r y i n g  M r .  D a n i e l s  i n  a b s e n t i a .  

Because  t h e  j u r y  had n o t  y e t  been  sworn ,  t h e  t r i a l  had n o t  y e t  

s t a r t e d .  M r ,  D a n i e l s '  d i s a p p e a r a n c e  b e f o r e  t h e  s w e a r i n g  i n  of t h e  

j u r y  was n o t  a v o l u n t a r y  a b s e n c e ,  and t h e  t r i a l  c o u r t  s h o u l d  n o t  

have  c o n d u c t e d  M r .  D a n i e l s '  t r i a l  i n  h i s  a b s e n c e .  

The t r i a l  c o u r t  a l s o  e r r e d  i n  i t s  r e a d i n g  of t h e  j u r y  

i n s t r u c t i o n  on r o b b e r y  by  a d d i n g  t h e  e l e m e n t  of " t empora ry"  t o  t h e  

t a k i n g  r e q u i r e m e n t .  Robbery d o e s  n o t  i n v o l v e  a " t empora ry  t a k i n g  ." 
Such an  error  s h o u l d  b e  c o n s i d e r e d  f u n d a m e n t a l ,  

L a s t  b u t  n o t  l e a s t ,  t h e  t r i a l  c o u r t  e r r e d  i n  d e p a r t i n g  

from t h e  g u i d e l i n e s  b e c a u s e  M r  . D a n i e l s  had v i o l a t e d  h i s  p r o b a t i o n  

twice 
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ARGUMENT 

ISSUE I 

D I D  THE TRIAL COURT ERR I N  ALLOWING 
THE CASE AGAINST APPELLANT TO GO TO 
TRIAL AND IMPOSE A JUDGMENT AND 
SENTENCE WHEN APPELLANT DISAPPEARED 
BEFORE THE JURY WAS SWORN AND NEVER 
APPEARED D U R I N G  THE TRIAL? 

A f t e r  v o i r  d i r e  b u t  before  t h e  j u r y  was o f f i c i a l l y  sworn ,  

M r .  D a n i e l s  f a i l e d  t o  r e t u r n  t o  c o u r t .  The t r i a l  c o u r t  d e c i d e d  

t h a t  t h e  t r i a l  had a l r e a d y  s t a r t e d  and M r .  D a n i e l s  had v o l u n t a r i l y  

a b s e n t e d  h i m s e l f ,  s o  h e  c o u l d  be t r ied  i n  a b s e n t i a .  Over c o n t i n u -  

i n g  o b j e c t i o n ,  M r .  D a n i e l s '  t r i a l  c o n t i n u e d  on w i t h o u t  him; and h e  

was c o n v i c t e d  of r o b b e r y  (R4-7, 1 0 9 ,  353-357, 3 6 7 ) .  The q u e s t i o n  

a t  t r i a l  was i d e n t i t y ,  and t h e  w i t n e s s e s  i d e n t i f i e d  M r .  D a n i e l s  

from a mug s h o t  t a k e n  on t h e  n i g h t  of t h e  a r r e s t  (R360-364) . 
Dur ing  t h e  t r i a l  t h e  w i t n e s s e s  had d i f f i c u l t i e s  w i t h  t h e i r  

d e s c r i p t i o n s  of t h e  a l l e g e d  perpetrators  . For example ,  t h e y  

claimed t h a t  M r .  B e r r y  had a scar when h e  d i d  n o t  (R26, 45,  72 ,  

7 9 ) .  The d i s t r a c t i o n s  and fear and mass of p e o p l e  h e l p e d  t o  

c o n t r i b u t e  t o  t h i s  d i f f i c u l t y  ( R 3 1 ,  38-45, 73-78) .  The i s s u e  is 

whe the r  a d e f e n d a n t  c a n  b e  t r i e d  i n  a b s e n t i a  when t h e  j u r y  had b e e n  

selected b u t  n o t  sworn.  I n  o t h e r  words ,  when does t r i a l  b e g i n  f o r  

c o n s t i t u t i o n a l  p u r p o s e  of t h e  r i g h t  t o  b e  p r e s e n t  a t  o n e ' s  own 

t r i a l .  I n  l i g h t  of  t h e  c o n s t i t u t i o n a l  r a m i f i c a t i o n s  and t h e  

i m p o r t a n c e  of t h e  i d e n t i t y  i s s u e ,  it c a n n o t  b e  s a i d  t h a t  t h i s  i s s u e  

is h a r m l e s s .  

F l o r i d a  Rule  of C r i m i n a l  P r o c e d u r e  3 -180 (b )  s t a t e s :  
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I f  t h e  d e f e n d a n t  is p r e s e n t  a t  t h e  b e g i n -  
n i n g  of t h e  t r i a l  and s h a l l  t h e r e a f t e r ,  d u r i n g  
t h e  p r o g r e s s  o f  s a i d  t r i a l  o r  before  t h e  
v e r d i c t  of t h e  j u r y  s h a l l  have  been  r e t u r n e d  
i n t o  c o u r t ,  v o l u n t a r i l y  a b s e n t  h i m s e l f  from 
t h e  p r e s e n c e  of t h e  c o u r t  w i t h o u t  l e a v e  o f  
c o u r t ; . . . t h e  t r i a l  o f  t h e  c a u s e  or  t h e  r e t u r n  
of t h e  v e r d i c t  of t h e  j u r y  i n  t h e  case s h a l l  
n o t  t h e r e b y  be p o s t p o n e d  or  d e l a y e d ,  b u t  t h e  
t r i a l ,  t h e  s u b m i s s i o n  of s a i d  case t o  t h e  j u r y  
f o r  v e r d i c t ,  and t h e  r e t u r n  of t h e  v e r d i c t  
t h e r e o n  s h a l l  p r o c e e d  i n  a l l  respects as 
though  t h e  d e f e n d a n t  were p r e s e n t  i n  c o u r t  a t  
a l l  times. 

The i m p o r t a n t  p h r a s e s  are " p r e s e n t  a t  t h e  b e g i n n i n g  of t h e  t r i a l "  

and " d u r i n g  t h e  p r o g r e s s  of s a i d  t r i a l . "  I t  is M r .  D a n i e l s '  

c o n t e n t i o n  t h a t  t h e  t r i a l  does n o t  r e a l l y  b e g i n  u n t i l  t h e  j u r y  is 

sworn and t h e  t r i a l  is n o t  " i n  p r o g r e s s "  u n t i l  a f t e r  t h e  j u r y  is 

sworn.  M r .  D a n i e l s '  d i s a p p e a r a n c e  before  t h e  j u r y  was sworn ,  

therefore ,  d o e s  n o t  come u n d e r  F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  

3.180; and t h e  t r i a l  c o u r t  e r r e d  i n  c o n d u c t i n g  t h e  t r i a l  and 0 
a l l o w i n g  t h e  j u r y  t o  r e a c h  a v e r d i c t  i n  M r .  D a n i e l s '  a b s e n c e .  

I n  d i c t a  t h i s  C o u r t  h a s  s t a t e d  t h a t  a t r i a l  b e g i n s  when 

t h e  s e l e c t i o n  of a j u r y  b e g i n s .  S ta te  v.  Melendez , 244 So.2d 1 3 7  

a t  139  (F la .  1 9 7 1 ) .  The cases r e f e r r e d  t o  i n  M-dez, and o t h e r  

cases on t h i s  i s s u e ,  f a c t u a l l y  d o  n o t  i n v o l v e  t h e  d e f e n d a n t  

d i s a p p e a r i n g  d u r i n g  v o i r  d i r e  b u t  before  t h e  s w e a r i n g  i n .  I n  

Mulvev v.  S ta te  , 4 1  So.2d 156  (F la .  19491,  t h e  d e f e n d a n t  was 

p r e s e n t  when t h e  j u r y  was impaneled  and sworn b e f o r e  h e  f a i l e d  t o  

show up  f o r  t h e  res t  of h i s  t r i a l .  I n  Lowma n V .  S t a t e  , 80 F la .  1 8 ,  

85  So. 1 6 6  (1920)  , t h e  d e f e n d a n t s  v o l u n t a r i l y  a b s e n t e d  t h e m s e l v e s  

f o r  a f e w  m i n u t e s  and n o t  f o r  t h e  e n t i r e  t r i a l .  I n  Henze l  V .  

S ta te ,  212 So.2d 92 (F la .  3d DCA 19681,  t h e  o p i n i o n  does n o t  
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s p e c i f i c a l l y  s t a t e  when t h e  d e f e n d a n t  a b s e n t e d  h i m s e l f ,  o n l y  n o t i n g  

t h a t  h e  was n o t  p r e s e n t  on t h e  s e c o n d  d a y  of h i s  4-day t r i a l .  

T h e r e  t h e  l i s t  of missed w i t n e s s e s  was r e a d  a l o u d  t o  t h e  d e f e n d a n t ,  

and h e  made no  o b j e c t i o n .  The res t  of t h e  t r i a l  t h e n  p r o c e e d e d  and 

c o n c l u d e d  w i t h  t h e  d e f e n d a n t  p r e s e n t .  The c o u r t  found e r ror ,  i f  

a n y ,  t o  have  been  waived d u e  t o  a l a c k  o f  o b j e c t i o n .  I n  D i a z  v c  

U n i t e d  States  , 223 U . S .  442 (19121 ,  t h e  d e f e n d a n t  was p r e s e n t  a t  

t h e  t i m e  t h e  t r i a l  was begun and d u r i n g  t h e  t r i a l  i t s e l f .  H e  o n l y  

a b s e n t e d  h i m s e l f  on two o c c a s i o n s  d u r i n g  t e s t i m o n y ,  and a t  t h i s  

t i m e  h e  e x p r e s s l y  v o l u n t a r i l y  waived h i s  r i g h t  n o t  t o  b e  p r e s e n t .  

I n  T a v l o r  V .  U n i t e d  S t a t e s  , 414 U.S. 1 7  (1973)  , t h e  c o u r t  h e l d  t h a t  

a d e f e n d a n t  who v o l u n t a r i l y  a b s e n t s  h i m s e l f  d u r i n g  h i s  t r i a l  h a s  

waived h i s  r i g h t  t o  b e  p r e s e n t .  Even t h o u g h  h e  was n o t  warned of 

t h e  c o n s e q u e n c e s  of h i s  a b s e n c e ,  h i s  a b s e n c e  would b e  deemed a n  

e f f e c t i v e  w a i v e r .  The c o n c l u s i o n  of t h e  t r i a l  i n  t h e  d e f e n d a n t ' s  

a b s e n c e  was found t o  b e  proper. The f ac t s ,  however ,  as s e t  f o r t h  

i n  more d e t a i l  a t  U n i t e d  S ta tes  V .  T a v l o r ,  478 F.2d 689,  690 (1st 

C i r .  19731 ,  d e m o n s t r a t e  t h a t  t h e  d e f e n d a n t  d i s a p p e a r e d  a f t e r  

w i t n e s s e s  s t a r t e d  t e s t i f y i n g .  

I n  t h e  b r i e f  f i l e d  b y  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  a t  

t h e  Second Dis t r ic t  C o u r t  of Appeal l e v e l ,  c i r c u i t  f e d e r a l  cases 

were c i t e d  t h a t  are a l s o  d i s t i n g u i s h a b l e :  U n i t e d  S t a t e s  v. 

S a n c h e z ,  790 F.2d 245 (2d C i r .  19861,  ce r t .  d e n  i e d ,  479 U.S .  989; 

U n i t e d  S t a t e  s V .  Sc hoc k e t ,  753  F.2d 336 ( 4 t h  C i r .  1 9 8 5 ) ;  U n i t e d  

States  v .  Pe te rso  n ,  524 F.2d 1 6 7  ( 4 t h  C i r .  1975)  , cer t  . d e n i e d  , 423 

U.S.  1 0 8 8  (19761; and U n i t e d  States  V .  Tor tora  , 464 F.2d 1202 (2d 
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C i r .  1972)  , c e r t .  d e n i e d ,  s u b  nom 1 $ a n t o r  V .  U n i t e d  S t a t e s ,  409 

U.S. 1 0 6 3  ( 1 9 7 2 ) ,  a l l  d e a l t  w i t h  t h e  p rob lem o f  o n e  d i s a p p e a r i n g  

d e f e n d a n t  immedia t e ly  p r i o r  t o  a complex ,  m u l t i - d e f e n d a n t ,  m u l t i -  

c o u n t  i n d i c t m e n t .  Faced w i t h  a p rob lem n o t  uncommon i n  f e d e r a l  

c o u r t  where s e v e r a l  d e f e n d a n t s  are a l l  t r i e d  a t  o n e  t i m e  w i t h  many 

c h a r g e s  combined i n  a t r i a l  t h a t  c a n  take s e v e r a l  w e e k s  or  s e v e r a l  

months ,  t h e  Second and F o u r t h  C i r c u i t s  have  c r e a t e d  a r u l e  t h a t  

al lows t h e  t r i a l  t o  g o  on and t r y  a d e f e n d a n t  b a b s e n t  i a  if t h e  

t r i a l  c o u r t  c o n s i d e r s  t h e  p u b l i c  i n t e r e s t  t o  o u t w e i g h  t h e  

d e f e n d a n t ' s  i n t e r e s t .  The t r i a l  c o u r t  mus t  c o n s i d e r  t h e  c o m p l e x i t y  

of t h e  case i n  making t h i s  d e t e r m i n a t i o n ;  and some of  t h e  factors  

t o  c o n s i d e r  were t h e  number o f  c o - d e f e n d a n t s ,  t h e  number of c o u n t s  

i n  t h e  i n d i c t m e n t ,  t h e  number of w i t n e s s e s ,  t h e  number of ou t -o f -  

s t a t e  w i t n e s s e s ,  t h e  need t o  pro tec t  c o n f i d e n t i a l  i n f o r m a n t s ,  t h e  

l e n g t h  of t h e  t r i a l ,  t h e  d i f f i c u l t y  i n  c o n d u c t i n g  a second  t r i a l ,  

and t h e  d i f f i c u l t y  i n  r e s c h e d u l i n g  a second  t r i a l .  Such fac tors  

were p r e s e n t  i n  t h e s e  f e d e r a l  cases, s o  t h e  d e f e n d a n t ' s  r i g h t  was 

found t o  b e  s e c o n d a r y  t o  t h e  p u b l i c  i n t e r e s t .  U n i t e d  S t a t e  V .  

F e r n a  n d e z ,  829 F.2d 363 (2d C i r .  1987)  , it n o t  f a c t u a l l y  appl icable  

i n  t h a t  i t ,  l i k e  T a v l o r ,  i n v o l v e d  t h e  d e f e n d a n t ' s  d i s a p p e a r a n c e  

a f te r  t h e  t r i a l  had s t a r t e d  and a l l  t h a t  remained were summations.  

Brewer v.  R a i n e s ,  670 F.2d 117  ( 9 t h  C i r .  1982)  , is a case 

t h a t  A p p e l l a n t  c a n n o t  d i s t i n g u i s h  and p u t  u n d e r  t h e  special  r u l e  

c r e a t e d  by  t h e  Second and F o u r t h  C i r c u i t s .  B r e w e r  was a r r a i g n e d  

and g i v e n  a t r i a l  d a t e ,  b u t  h e  d i d  n o t  appear f o r  t r i a l .  The t r i a l  

took  place w i t h o u t  t h e  d e f e n d a n t  e v e n  though  it was o n l y  a two-day 
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t r i a l  w i t h  o n l y  one  d e f e n d a n t .  The  State  c o u r t  h e l d  t h i s  t o  b e  

w a i v e r  of p r e s e n c e ,  and t h e  N i n t h  C i r c u i t  d i d  n o t  o v e r t u r n  t h i s  

d e c i s i o n .  On t h e  o t h e r  hand t h e r e  is U n i t e d  S t a t e s  v. B e n a v i d e s ,  

596 F.2d 137 ( 5 t h  C i r .  1 9 7 9 ) ,  where  t h e  s h o r t  t r i a l  f o r  two 

d e f e n d a n t s  (husband and w i f e )  h a b s e n t  i a  was o v e r t u r n e d  b e c a u s e  

t h e r e  were no  e x t e n u a t i n g  c i r c u m s t a n c e s  t o  t r y  t h e  d e f e n d a n t s  in 

a b s e n t i a .  

F a c t u a l l y ,  none  o f  t h e  F l o r i d a  cases f i t  M r .  D a n i e l s '  

s i t u a t i o n ;  and some of t h e  f e d e r a l  cases d o  n o t  f a c t u a l l y  a p p l y .  

What is l e f t  i s  a r u l e  of e x p e d i e n c y  c r e a t e d  by two f e d e r a l  

c i r c u i t s  and t a c i t l y  approved  by two o t h e r s  t o  b e  used  i n  complex 

cases. Al though  A p p e l l a n t  does n o t  b e l i e v e  t h a t  t h e  c o n s t i t u t i o n a l  

r i g h t s  o f  t h e  i n d i v i d u a l  must  g i v e  way on t h e  g r o u n d s  of j u d i c i a l  

economy, it must  b e  acknowledged t h a t  t h e  f e d e r a l  c o u r t  s y s t e m  w i t h  

i ts  m u l t i - d e f e n d a n t s ,  m u l t i - c o u n t s ,  mul t i -months  t r i a l s  is a s y s t e m  

t o t a l l y  d i f f e r e n t  from t h a t  u t i l i z e d  i n  t h e  S t a t e  o f  F l o r i d a .  The 

0 

q u e s t i o n  becomes whe the r  t h e  State  of F l o r i d a  n e e d s  t o  impose a 

r u l e  of j u d i c i a l  e x p e d i e n c y  a t  t h e  c o s t  of t h e  i n d i v i d u a l ' s  

c o n s t i t u t i o n a l  r i g h t  t o  b e  p r e s e n t  a t  h i s  t r i a l .  I f  t h i s  C o u r t  

d e c i d e s  t o  uphold  t h e  c o n s t i t u t i o n a l  r i g h t  of t h e  i n d i v i d u a l ,  t h e  

n e x t  q u e s t i o n  is whe the r  a p r o c e d u r a l  r u l e  s h o u l d  take p r e c e d e n c e  

o v e r  a s u b s t a n t i v e  c o n s t i t u t i o n a l  r i g h t .  

A l though  M r .  D a n i e l s  had a c o n s t i t u t i o n a l  r i g h t  t o  be 

p r e s e n t  a t  a l l  p r e l i m i n a r y  h e a r i n g s  of i m p o r t a n c e ,  a t  h i s  v o i r  

d i r e ,  a t  h i s  t r i a l ,  and a t  h i s  s e n t e n c i n g ,  h e  c o u l d  n o t  b e  t r i e d  i n  

a b s e n t i a  i n  v i o l a t i o n  of h i s  c o n s t i t u t i o n a l  r i g h t s  t o  b e  p r e s e n t  
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and c o n f r o n t  w i t n e s s e s  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  S i x t h  

Amendment, and F l o r i d a  C o n s t i t u t i o n ,  Ar t i c l e  1 6 ,  j u s t  b e c a u s e  h e  

may have  shown u p  f o r  a p r e l i m i n a r y  h e a r i n g .  The t r i a l  i t s e l f  

c a n n o t  be s t a r t e d  i f  t h e  d e f e n d a n t  is n o t  p r e s e n t ,  and it is M r .  

D a n i e l s '  c o n t e n t i o n  t h a t  t h e  t r i a l  d o e s  n o t  s t a r t  f o r  c o n s t i t u t i o n -  

a l  p u r p o s e s  u n t i l  j e o p a r d y  h a s  a t t a c h e d  w i t h  t h e  s w e a r i n g  i n  of t h e  

j u r y .  To s t a r t  a t r i a l ,  t o  swear t h e  j u r y  i n  w i t h o u t  t h e  d e f e n d a n t  

b e i n g  p r e s e n t ,  is t o  v i o l a t e  t h e  c o n s t i t u t i o n a l  r i g h t  t o  b e  p r e s e n t  

a t  o n e ' s  t r i a l  and t o  face o n e ' s  a c c u s e r s .  The v o i r  d i r e  p r o c e s s  

is a p r e l i m i n a r y  matter t o  t h e  a c t u a l  t r i a l  and c a n  be l i k e n e d  t o  

p r e t r i a l  mot ions .  The a c t u a l  s w e a r i n g  i n  of t h e  j u r y  need  n o t  take 

place immedia t e ly  a f t e r  v o i r  d i r e ,  b u t  c a n  take place d a y s  o r  w e e k s  

l a t e r .  For example ,  i n  t h e  case of ComDo v .  State  , 525 So.2d 505  

(F la .  2d DCA 1 9 8 8 ) ,  t h e  c o u r t  h e l d  i t  was q u i t e  p e r m i s s i b l e  f o r  a 

t r i a l  c o u r t  t o  b e g i n  t h e  v o i r  d i r e  process 1 2  d a y s  b e f o r e  t h e  

a c t u a l  t r i a l  c o u l d  be c o n d u c t e d  i n  o r d e r  t o  comply w i t h  F l o r i d a ' s  

s p e e d y  t r i a l  r u l e  of p r o c e d u r e .  The j u r y  w a s  selected on J u l y  26 ,  

1986 ,  b u t  n o t  sworn.  T r i a l  was s c h e d u l e d  t o  take  place on Augus t  

7 ,  1986.  Had t h e  d e f e n d a n t  f a i l e d  t o  r e t u r n  t o  c o u r t  on Augus t  7 ,  

would t h e  t r i a l  have  been  c o n d u c t e d  i n  a b s e n t i a ?  C o n s t i t u t i o n a l  

r i g h t s  r e q u i r e  more p r o t e c t i o n  t h a n  t h a t  of a p r o c e d u r a l  r u l e .  The 

answer  must  b e  i n  t h e  n e g a t i v e .  

a 

I n  PeoDle v. P a r k e r ,  4 4 0  N.E.2d 1313 (NY App. 1 9 8 2 ) ,  t h e  

c o u r t  r e f u s e d  t o  f i n d  a w a i v e r  of t h e  r i g h t  t o  appear a t  t r i a l  when 

t h e  d e f e n d a n t  r e c e i v e d  n o t i c e  of h e r  t r i a l  d a t e  b u t  n e v e r  a p p e a r e d  

a t  t r i a l .  The c o u r t  found n o  v o l u n t a r y ,  knowing w a i v e r  inasmuch as  
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t h e  d e f e n d a n t  had n e v e r  been  t o l d  t h e  c o n s e q u e n c e s  of h e r  f a i l u r e  

t o  appeal; and t h e  c o u r t  would n o t  imp ly  s u c h  a w a i v e r  unde r  T a v l o r  

inasmuch as t h e  d e f e n d a n t  had n o t  f a i l e d  t o  appear i n  t h e  m i d s t  of 

t r i a l .  O f  even  more i n t e r e s t  is t h e  d i c t a  t h a t  c o n c l u d e s  t h e  

o p i n i o n :  

W e  c o n s i d e r  i t  appropriate  t o  emphas ize  
t h a t  even  a f t e r  t h e  c o u r t  had d e t e r m i n e d  t h a t  
a d e f e n d a n t  h a s  waived t h e  r i g h t  t o  b e  p r e s e n t  
a t  t r i a l  by n o t  a p p e a r i n g  a f t e r  b e i n g  a p p r i s e d  
of t h e  r i g h t  and t h e  c o n s e q u e n c e s  of non- 
a p p e a r a n c e ,  t r i a l  i n  a b s e n t i a  is n o t  t h e r e b y  
a u t o m a t i c a l l y  a u t h o r i z e d  . R a t h e r ,  t h e  t r i a l  
c o u r t  mus t  e x e r c i s e  i t s  sound d i s c r e t i o n  upon 
c o n s i d e r a t i o n  of a l l  appropriate f ac to r s ,  
i n c l u d i n g  t h e  p o s s i b i l i t y  t h a t  d e f e n d a n t  c o u l d  
b e  l o c a t e d  w i t h i n  a r e a s o n a b l e  p e r i o d  of t i m e ,  
t h e  d i f f i c u l t y  of r e s c h e d u l i n g  t r i a l  and t h e  
c h a n c e  t h a t  e v i d e n c e  w i l l  b e  l o s t  or  w i t n e s s e s  

524 F.2d 167  ( 4 t h  C i r . ) ) .  I n  most cases t h e  
simple e x p e d i e n t  of a d j o u r n m e n t  p e n d i n g  execu-  
t i o n  of a bench  w a r r a n t  c o u l d  p r o v i d e  a n  
a l t e r n a t i v e  t o  t r i a l  i n  a b s e n t i a  u n l e s s ,  of 
c o u r s e ,  t h e  p r o s e c u t i o n  c a n  d e m o n s t r a t e  t h a t  
s u c h  a c o u r s e  of a c t i o n  would b e  t o t a l l y  
f u t i l e .  

w i l l  d i s a p p e a r  (see U n i t e d  S t a t e  s V.  P e t e r s o  n ,  

- I d .  a t  1317.  See a l s o  PeoDle - V .  B r i t tm  , 482 N.Y.S.2d 1 3 6  (A.D. 3 

Dept. 1 9 8 4 ) .  

I n  M r .  D a n i e l s '  case j e o p a r d y  had n o t  a t t a c h e d  when h e  

f a i l e d  t o  appear. The S t a t e  c o u l d  have  e a s i l y  c o n d u c t e d  i ts  case 

a g a i n s t  t h e  c o - d e f e n d a n t ,  and t h e r e  would have  been  n o  harm t o  t h e  

c o - d e f e n d a n t ' s  case. The t r i a l  would have  had t o  b e  c o n d u c t e d  

a g a i n  f o r  M r .  D a n i e l s ,  b u t  s u c h  p rob lems  do o c c u r  when d e f e n d a n t s  

f a i l  t o  appear. T h e r e  is even  a c r i m i n a l  s a n c t i o n  a g a i n s t  s u c h  

c o n d u c t .  § 843.15, F la .  S t a t .  ( 1 9 8 5 ) .  The r i g h t  t o  p r e s e n t  a t  

t r i a l  is g e a r e d  toward t h e  w i t n e s s  fac tor - - to  c o n f r o n t  o n e ' s  
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a c c u s e r s ,  t o  b r i n g  f o r t h  f a v o r a b l e  w i t n e s s e s ,  and t o  be h e a r d .  M r .  

D a n i e l s  n e v e r  p a r t i c i p a t e d  i n  any  of t h i s  process, and t h e  t r i a l  

c o u r t ' s  b e g i n n i n g  of t h e  a c t u a l  t r i a l  u n t i l  i t s  c o n c l u s i o n  w i t h o u t  

M r .  D a n i e l s  v i o l a t e d  M r .  D a n i e l s '  c o n s t i t u t i o n a l  r i g h t s .  Mr. 

D a n i e l s  d i d  n o t  v o l u n t a r i l y  a b s e n t  h i m s e l f  d u r i n g  t r i a l - - t h e  t r i a l  

i t s e l f  had n o t  y e t  begun.  M r .  D a n i e l s  is e n t i t l e d  t o  a new t r i a l .  
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ISSUE I1 

D I D  THE T R I A L  COURT ERR I N  I T S  J U R Y  
INSTRUCTIONS? 

The t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  t h a t  a n  e l e m e n t  of 

r o b b e r y  was a temDorary  pe rmanen t  i n t e n t  t o  d e p r i v e  (R153, 2 9 9 ) .  

A l t h o u g h  t h e  Second Dis t r ic t  C o u r t  of Appeal had r u l e d  i n  i ts  p r i o r  

case of H a l l  V .  S t a t e  , 505 So.2d 657 (F la .  2d DCA 1987)  , t h a t  t h e  

r o b b e r y  s t a t u t e  is separate and d i s t i n c t  from t h e  t h e f t  s t a t u t e  

w i t h  r o b b e r y  h a v i n g  t h e  e s s e n t i a l  e l e m e n t  of i n t e n t  t o  germane  n t l v  

d e p r i v e ,  i t  h a s  dec ided  i n  M r ,  D a n i e l s '  case t o  r e v e r s e  i t se l f  on 

t h i s  i s s u e .  Now t h e  Second D i s t r i c t  C o u r t  of Appeal h a s  r u l e d  t h a t  

r o b b e r y  h a s  been  r e d e f i n e d  u n d e r  t h e  t h e f t  s t a t u t o r y  c h a n g e  

o c c u r r i n g  i n  1977 ,  and t h e  spec i f ic  i n t e n t  r e q u i r e d  i n  a r o b b e r y  

c a n  be pe rmanen t  PI; temDorarv . M r .  D a n i e l s  d i s a g r e e s  w i t h  t h e  

Second D i s t r i c t  C o u r t  of Appeal's h o l d i n g .  

I n  coming t o  i ts  c o n c l u s i o n ,  t h e  Second D i s t r i c t  C o u r t  of 

Appeal went  back  i n t o  t h e  h i s t o r y  o f  " i n t e n t "  as it appl ies  t o  

t h e f t  and r o b b e r y  cases; b u t  it c h o s e  t o  re ject  t h i s  C o u r t ' s  

s t a t e m e n t  on t h e  s u b j e c t  se t  f o r t h  i n  S t a t e  v .  Dunmann, 427 So,2d 

166  (Fla .  1 9 8 3 ) .  The q u e s t i o n  as t o  w h e t h e r  perma n e n t  i n t e n t  was 

r e q u i r e d  i n  a t h e f t  s i t u a t i o n  was h o t l y  c o n t e s t e d .  The F i f t h  

D i s t r i c t  C o u r t  of appeal had b e e n  h o l d i n g  t h a t  i n t e n t  t o  pe rmanen t -  

l y  d e p r i v e  was a r e q u i s i t e  e l e m e n t  o f  t h e f t 1  w h i l e  t h e  F o u r t h  had 

l B a x l e v  v.  S t a t e  , 411  So,2d 1 9 4  (Fla .  5 t h  DCA 1 9 8 1 ) ;  Dunnmann 
V .  S t a t e ,  410 So.2d 932 (F la .  5 t h  DCA 1 9 8 0 ) ;  F a i s o n  v .  S t a t e  , 390 
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h e l d  t h a t  it was n o t e 2  T h i s  C o u r t ' s  d e c i s i o n  i n  B e l l  v . S t a t e  I 

394 So.2d 979 ( F l a .  1 9 8 1 ) ,  w a s  u s e d  by  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appeal t o  j u s t i f y  i ts  p o s i t i o n .  T h i s  C o u r t ,  however ,  r e j e c t e d  t h e  

F i f t h  D i s t r i c t  C o u r t  o f  Appeal's l i n e  of cases and h e l d  t h a t  u n d e r  

t h e  b r o a d  l a n g u a g e  o f  t h e  1977 t h e f t  s t a t u t e  t h e  i n t e n t  f o r  t h e f t  

was t h e  i n t e n t  t o  p e r m a n e n t l y  d e p r i v e .  T h i s  c o u r t  t h e n  

s p e c i f i c a l l y  n o t e d  t h a t  t h e  r e l i a n c e  on B e l l  had b e e n  e r r o n e o u s :  

I n  B e l l  v .  S ta te  , 394 So.2d 979 (F la .  
1 9 8 1 ) ,  t h e  t h i r d  d i s t r i c t  c e r t i f i e d  a q u e s t i o n  
r e g a r d i n g  s e c t i o n  812.13, F l o r i d a  S t a t u t e s  
(1975)  , t h e  r o b b e r y  s t a t u t e ,  i n  which  t h a t  
d i s t r i c t  c o u r t  e q u a t e d  t h e  i n t e n t  t o  perma- 
n e n t l y  d e p r i v e  a n  owner o f  h i s  p r o p e r t y  t o  t h e  
specific i n t e n t  r e q u i r e d  by  s e c t i o n  812.13. 
By r e l y i n g  on B e l l  and A l l e n ,  s e v e r a l  d i s t r i c t  
c o u r t s  have  b e e n  l e d  t o  t h e  opposi te  c o n c l u -  
s i o n  from what  w e  r e a c h  i n  t h i s  o p i n i o n .  m, 
e .u .  , Baxlev ;  Dunnmann; F a i s o n ;  H i l t v .  W h i l e  
s e c t i o n  812.13 d e a l s  w i t h  a s imilar s u b i e c t ,  
ye d o  n o t  f i n d  t h a t  ChaDter  77-342 had a n  
i m D a c t  o n t h a t  se c t i o n .  Bv t h e  same t a  ken 
s e c t i o n  812.13 h a s  n o  i m D a c t  on t h e  s e c t i o n s  
i n v o l v e d  i n  t h i s  o p i n i o  n .  T h e r e f o r e ,  w e  f i n d  
B e l l  t o  have  n o  e f fec t  on t h e  i n s t a n t  case. 

. .  

Dunma n n ,  427 So.2d a t  1 6 9 ,  e m p h a s i s  added .  Thus ,  t h i s  C o u r t ' s  

d e c i s i o n  i n  B e l l ,  which  h e l d  t h a t  specific i n t e n t - - d e f i n e d  i n  t h e  

c e r t i f i e d  q u e s t i o n  as t h e  i n t e n t  t o  per m a n e n t l v  d e p r i v e - - i s  a 

r e q u i s i t e  e l e m e n t  of r o b b e r y ,  was l e f t  i n t a c t .  T h i s  C o u r t  answered  

t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e ,  and t h e  c e r t i f i e d  

q u e s t i o n  s p e c i f i c a l l y  d e f i n e d  t h e  i n t e n t  as pe rmanen t .  

T h i s  C o u r t ' s  d e c i s i o n  i n  B e l l  is n o t  d i c t a ,  and t h e  

p o l i c y  fo r  s u c h  a d e c i s i o n  manda te s  it s h o u l d  b e  u p h e l d .  Robbery 

is n o t  t h e  same t y p e  of crime as t h e f t .  T h e f t  i n c l u d e s  a t e m p o r a r y  

2 S t a t e  V. M c N e i l l ,  407 So.2d 1 0 2 1  (F la .  4 t h  DCA 1 9 8 1 ) .  

1 5  



t a k i n g  because  it is n o t  uncommon f o r  a "borrowing" t o  take  place 

wi thou t  o b t a i n i n g  p e r m i s s i o n .  The  " j o y - r i d i n g  s t a t u t e "  t h a t  t h i s  

C o u r t  d i s c u s s e d  i n  Dunmann and found t o  b e  subsumed by t h e  1977 

r e v i s e d  t h e f t  s t a t u t e  is an  example of such  a temporary b u t  i l l e g a l  

t a k i n g .  Such "borrowings" w i t h o u t  pe rmis s ion  c a n  r e s u l t  i n  g r e a t  

inconvenience  t o  t h e  owner and much c o n s t e r n a t i o n .  Robbery, on t h e  

o t h e r  hand, r e q u i r e s  a t a k i n g  by f o r c e  o r  f e a r  of f o r c e ;  and i t  is 

most u n l i k e l y  t h a t  a robbe r  would go  t o  such  l e n g t h s  t o  o n l y  

" t e m p o r a r i l y "  d e p r i v e  t h e  v i c t i m  of h i s  p r o p e r t y .  To d i l u t e  t h e  

i n t e n t  r e q u i r e d  by a l lowing  f o r  a " temporary" t a k i n g  d o e s n ' t  seem 

l o g i c a l .  Robbery is a s e r i o u s  crime a g a i n s t  p e r s o n s  and should  n o t  

be  weakened by having an e lement  d i l u t e d .  

Should t h e  Second D i s t r i c t  C o u r t  of Appea l ' s  new 

d e f i n i t i o n  be al lowed t o  s t a n d ,  t h e  c h a r g e  of  robbe ry  would be 

expanded t o  i n c l u d e  c h a r g e s  p r e s e n t l y  be ing  encompassed by t h e  

t h e f t  s t a t u t e .  A pr ime example of t h i s  is t h e  abandonment l i n e  of 

cases. I n  S t a t e  v. B a k e r ,  540 So.2d 847 ( F l a .  3d DCA 19891, t h e  

a 

c o u r t  he ld  t h a t  a s h o p l i f t e r  who l e a v e s  t h e  s t o r e ,  sees g u a r d s  

c h a s i n g  him, abandons t h e  p r o p e r t y ,  is c a u g h t  by t h e  g u a r d s ,  and 

p u t s  up a s t r u g g l e  is n o t  a robbe r .  S i n c e  t h e  s h o p l i f t e r  abandoned 

t h e  p r o p e r t y  b e f o r e  f o r c e  was u s e d ,  t h e  u s e  of  f o r c e  was n o t  " p a r t  

of 'a  c o n t i n o u s  series of acts o r  e v e n t s '  involved  w i t h  t h e  

tak ing . . . . "  U. a t  848. Thus, t h e  t a k i n g  was o n l y  a t h e f t  and n o t  

a robbery .  T h i s  case was fo l lowed by t h e  F i f t h  D i s t r i c t  C o u r t  of 

Appeal i n  Simmons V. S ta te  , 551 So.2d 607 (F la .  5 t h  DCA 1989). I f  

t h e  Second D i s t r i c t  C o u r t  of Appea l ' s  d e c i s i o n  is al lowed t o  s t a n d ,  
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t e m p o r a r y  t a k i n g s  s u c h  as t h o s e  i n  B a k e r  and m m o n s  c o u l d  be found 

t o  be r o b b e r i e s ,  

There  is ,  of c o u r s e ,  a n o t h e r  r e a s o n  t o  ho ld  t h a t  r o b b e r y  

r e q u i r e s  t h e  i n t e n t  t o  p e r m a n e n t l y  take.  Whi le  t h e  d i s t r i c t  c o u r t s  

were f i g h t i n g  o v e r  whe the r  o r  n o t  t h e f t  i n v o l v e d  a pe rmanen t  o r  

t e m p o r a r y  t a k i n g  i n  1981, t h e  l e g i s l a t u r e  f o r m a l l y  r e s o l v e d  t h e  

i s s u e  i n  1982 w i t h  a s t a t u t o r y  amendment. S e c t i o n  812.014, F l o r i d a  

S t a t u t e s  (Supp. 1982) , added t h e  words  " e i t h e r  t e m p o r a r i l y  or 

p e r m a n e n t l y "  t o  i ts  d e f i n i t i o n  of t h e f t  i m m e d i a t e l y  a f t e r  t h e  words  

" i n t e n t  to." N o  s u c h  c h a n g e  was made t o  t h e  r o b b e r y  s t a t u t e ,  y e t  

t h e  l e g i s l a t u r e  had t o  be aware of t h e  d i s t r i c t  c o u r t  cases and 

t h i s  C o u r t ' s  d e c i s i o n  i n  B e l l .  S i n c e  n o  c h a n g e  was made t o  t h e  

r o b b e r y  s t a t u t e ,  i t  c a n n o t  be presumed t h a t  a c h a n g e  t o  t h e  t h e f t  

s t a t u t e  was meant t o  have  a n  a f fec t  on t h e  r o b b e r y  s t a t u t e .  These  

a re ,  a f t e r  a l l ,  two separate s t a t u e s  and two separate crimes. I f  

t h e r e  is any  d o u b t ,  t h e  r u l e  of s t r i c t  c o n s t r u c t i o n  r e q u i r e s  t h a t  

a n y  v a g u e n e s s  b e  r e s o l v e d  and s t r i c t l y  c o n s t r u e d  i n  t h e  manner most 

f a v o r a b l e  t o  t h e  a c c u s e d .  A r t .  I ,  § 9, A r t .  11, 5 3,  F l a .  C o n s t .  

a 

See P e r k i n s  V .  S ta te  , Case N o .  75,990 ( F l a .  March 14, 1991) [16 

F.L.W. S2071, and cases c i t e d  t h e r e i n .  

A l though  t h e  Second D i s t r i c t  C o u r t  o f  Appeal d i d  n o t  

a d d r e s s  t h i s ,  t h e r e  is a p rob lem on t h i s  i s s u e  i n  M r .  D a n i e l s '  

c a s e - - d e f e n s e  c o u n s e l  d i d  n o t  ob jec t  t o  t h i s  e r r o n e o u s  a d d i t i o n a l  

e l e m e n t .  I t  is a l s o  t o  b e  acknowledged t h a t  what  l i t t l e  d e f e n s e  

c o u l d  b e  made i n  M r .  D a n i e l s '  a b s e n c e  was b a s e d  on i d e n t i t y  and n o t  

i n t e n t .  T h i s  C o u r t ' s  r e c e n t  d e c i s i o n  i n  S t a t e  v. D e l v a ,  Case N o .  
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75,784 (F la .  Feb. 21 ,  1991)  [16  F.L.W. S1861, and t h e  case c i t e d  

t h e r e i n  of S t e w a r t  V .  S t a t e  , 420 So.2d 862 (F la .  19821,  would 

i n d i c a t e  t h a t  t h e  a rgument  of f u n d a m e n t a l  e r r o r  is n o t  a v a i l a b l e  t o  

M r .  D a n i e l s .  I n  Stew- t h e  t r i a l  c o u r t  d i d  n o t  i n s t r u c t  on i n t e n t  

t o  p e r m a n e n t l y  d e p r i v e  as  a n  e l e m e n t  of r o b b e r y ,  b u t  n o  o b j e c t i o n  

was made and t h e  e l e m e n t  of i n t e n t  was n o t  a n  i s s u e .  T h i s  C o u r t  

n o t e d  w i t h  a p p r o v a l  t h e  f ac t  t h a t  d i s t r i c t  c o u r t s  of appeal had 

" h e l d  t h a t  f u n d a m e n t a l  error o c c u r s  o n l y  when t h e  o m i s s i o n  is 

p e r t i n e n t  or  material  t o  what  t h e  j u r y  must  c o n s i d e r  i n  o r d e r  t o  

c o n v i c t . "  u. a t  863. T h i s  C o u r t  t h e n  r e j e c t e d  Stewart ' s  i s s u e  of 

f u n d a m e n t a l  e r ror .  T h i s  same r e a s o n i n g  was used  i n  D e l v a  when a n  

e l e m e n t  of t r a f f i c k i n g  i n  c o c a i n e  was n o t  read t o  t h e  j u r y .  S i n c e  

t h e  e l e m e n t  i n  q u e s t i o n  was n o t  a t  i s s u e ,  t h i s  C o u r t  found n o  

f u n d a m e n t a l  error: " F a i l i n g  t o  i n s t r u c t  on a n  e l e m e n t  of t h e  crime 

o v e r  which t h e  r e c o r d  ref lects  t h e r e  was n o  d i s p u t e  is n o t  

f u n d a m e n t a l  error  and t h e r e  must  b e  a n  o b j e c t i o n  t o  p r e s e r v e  t h e  

i s s u e  f o r  appeal." Delv_ia, 1 6  F.L.W. S186. 

0 

The d i s t i n c t i o n  t h a t  c a n  be made w i t h  M r .  D a n i e l s  is t h a t  

t h i s  was n o t  a s i n  of o m i s s i o n  b u t  of co -omiss ion .  The t r i a l  c o u r t  

d i d  n o t  l e a v e  o u t  a n  e l e m e n t  b u t  added a n  erroneous/non-applicable 

e l e m e n t .  To add an  e l e m e n t  t h a t  m a k e s  t h e  b u r d e n  on t h e  S ta te  

easier t o  e s t a b l i s h  t h e  crime of r o b b e r y ;  i . e O t  t o  add a n  e l e m e n t  

e r r o n e o u s l y  s o  as t o  d i l u t e  t h e  S t a t e ' s  bu rden  of proof ,  s h o u l d  be 

f u n d a m e n t a l  error .  

I n  any  case t h e  Second D i s t r i c t  C o u r t  o f  Appeal's f a i l u r e  

t o  men t ion  t h i s  area means t h a t  t h e  new e l e m e n t  i t  added t o  r o b b e r y  
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is n o t  j u s t  d i c t a  b u t  r e q u i r e d  l a w  i n  t h e  Second D i s t r i c t  Court  of 

appeal. Thus, e v e n  i f  t h i s  Court  d o e s  n o t  b e l i e v e  t h e  i s s u e  t o  b e  

p r e s e r v e d  i n  Mr. D a n i e l s '  case,  i t  must a d d r e s s  t h e  i s s u e  on its  

m e r i t s .  
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ISSUE I11 

D I D  THE TRIAL COURT ERR I N  DEPARTING 
FROM THE RECOMMENDED GUIDELINES 
SENTENCE? 

The t r i a l  c o u r t  s e n t e n c e d  M r .  D a n i e l s  t o  9 y e a r s  

impr i sonmen t  f o r  t h e  r o b b e r y  and a c o n s e c u t i v e  5 y e a r s  impr i sonmen t  

f o r  t h e  m a r i j u a n a  c h a r g e  h e  had b e e n  on p r o b a t i o n  f o r  (R242, 249- 

253,  324 ,  325,  333-337, 188-207) .  The g u i d e l i n e s  recommended 7 t o  

9 years. The n o t a t i o n  on t h e  s c o r e s h e e t  s t a t e d  t h a t  t h e  2 - s t e p  

upward d e p a r t u r e  was b e c a u s e  t h i s  was t h e  s e c o n d  v i o l a t i o n  of 

p r o b a t i o n  (R240, 2 4 1 ) .  The Second Dis t r ic t  C o u r t  of Appeal 

a f f i r m e d  t h e  s e n t e n c e  b a s e d  on i ts  d e c i s i o n  i n  W i l l i a m s  v .  State I 

559 So.2d 680 (F la .  2d DCA 1 9 9 0 ) .  The Second D i s t r i c t  C o u r t  of 

Appeal i n  W i l l i m  d i d  n o t e ,  however ,  t h a t  t h i s  C o u r t ' s  r e c e n t  l i n e  

of cases may be i n  c o n f l i c t  and c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n :  

Has t h e  Supreme C o u r t  i n  Ree V .  S t a t e r 3  1 4  
F.L.W. 565  (F la .  Nov. 1 6 ,  1 9 8 9 ) ,  and Lambert 
v .  S t a t e ,  545 So.2d 838 (F la .  1989)  , r e c e d e d  
from t h e  h o l d i n g  i n  Adam v .  S t a t e  , 490 So.2d 
53 (Fla .  1986)  , i n  which  it found t h a t  where  a 
d e f e n d a n t  p r e v i o u s l y  p l a c e d  on p r o b a t i o n ,  h a s  
r e p e a t e d l y  v i o l a t e d  t h e  terms of h i s  p r o b a t i o n  
a f t e r  h a v i n g  had h i s  p r o b a t i o n  r e s t o r e d ,  t h a t  
a t r i a l  c o u r t  may u s e  t h e  m u l t i p l e  v i o l a t i o n s  
of p r o b a t i o n  as a v a l i d  r e a s o n  t o  s u p p o r t  a 
d e p a r t u r e  s e n t e n c e  beyond t h e  o n e  c e l l  bump 
f o r  v i o l a t i o n  of p r o b a t i o n  u n d e r  s e c t i o n  
3 . 7 0 1 ( d )  (14 )  , F l o r i d a  S t a t u t e s  ( 1 9 8 4 ) ?  

T h i s  q u e s t i o n  was c e r t i f i e d  i n  1 6  cases and is p r e s e n t l y  p e n d i n g  

b e f o r e  t h i s  C o u r t  i n  W i l l i a m s ,  e t  a l . ,  v. S t a t e  , Case N o .  75,919;  

and F e r n a n  d e z  V .  S t a t e  , Case N o .  7 6 ,  

3The new c i t a t i o n  f o r  &,%z b a s e d  
565 So.2d 1329 (F la .  1 9 9 0 ) .  
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on a mot ion  f o r  r e h e a r i n g  is 



The Second D i s t r i c t  C o u r t  of Appeal's p r e s e n t  p o l i c y  of 

a l l o w i n g  f o r  d e p a r t u r e s  on v i o l a t i o n  of p r o b a t i o n  o r  community 

c o n t r o l  cases h a s  been  r e j e c t e d  by  t h i s  C o u r t  i n  and Lamber t .  

I t  h a s  a l s o  been  r e j e c t e d  by t w o  o t h e r  d i s t r i c t  c o u r t s  of appeal i n  

Maddox v ,  S t a t e  , 553 So,2d 1380 (F la .  5 t h  DCA 1 9 8 9 ) ;  and I r i z a r r v  

V. S t a t e  , 15  F.L.W. D1288 ( F l a .  3d DCA May 8 ,  1 9 9 0 ) .  The F i f t h  and 

T h i r d  D i s t r i c t  C o u r t s  of Appeal h e l d  t h a t  m u l t i p l e  v i o l a t i o n s  of 

p r o b a t i o n  were n o  l o n g e r  v a l i d  r e a s o n s  f o r  a g u i d e l i n e s  d e p a r t u r e .  

T h i s  C o u r t ' s  h o l d i n g  on t h e  s u b j e c t  as set  f o r t h  i n  &g and Lambert 

is t h a t  "u d e p a r t u r e  s e n t e n c e  f o r  p r o b a t i o n  v i o l a t i o n  is 

i m p e r m i s s i b l e  i f  it e x c e e d s  t h e  o n e - c e l l  i n c r e a s e  p e r m i t t e d  by t h e  

s e n t e n c i n g  g u i d e l i n e s . "  Lamber t ,  545 So.2d a t  842; &g, 565 So.2d 

a t  1331. 

The p o l i c y  a rgument  i n  f a v o r  of u p h o l d i n g  m u l t i p l e  

v i o l a t i o n s  of p r o b a t i o n  as a r e a s o n  t o  d e p a r t  i s  p resumab ly  t h a t  

p r o b a t i o n e r s  who are g i v e n  a second  c h a n c e  w a r r a n t  more pun i shmen t  

0 

t h a n  t h o s e  who have  had o n l y  one  c h a n c e ,  T h i s  a rgument  is unsound,  

b e c a u s e  t h e  amount of mercy shown i n i t i a l l y  d o e s  n o t  l o g i c a l l y  

c o r r e l a t e  w i t h  t h e  amount of pun i shmen t  imposed l a t e r  when t h e  

mercy is wi thdrawn.  T w i c e  as much mercy d o e s  n o t  l o g i c a l l y  j u s t i f y  

twice as much pun i shmen t .  The g u i d e l i n e s  a l r e a d y  p r o v i d e  fo r  a 

o n e - c e l l  i n c r e a s e  i n  t h e  recommended s e n t e n c e  f o r  a v i o l a t i o n  o f  

p r o b a t i o n .  I f  a c o u r t  c o n c l u d e s  t h a t  a f i r s t  v i o l a t i o n  is n o t  SO 

e g r e g i o u s  t h a t  i t  w a r r a n t s  i n c a r c e r a t i o n ,  t h e n  it is i n c o h e r e n t  t o  

s a y  t h a t  t h i s  same non-eg reg ious  v i o l a t i o n  c o u l d  w a r r a n t  i n c r e a s i n g  

t h e  s e n t e n c e  t o  t h e  s t a t u t o r y  maximum when t h e  c o u r t  d e t e r m i n e s  t h e  
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amount of pun i shmen t  t o  impose on a second  v i o l a t i o n .  Such a r u l e  

would e n t i c e  j u d g e s  t o  o f f e r  p r o b a t i o n  t o  d e f e n d a n t s  twice and 

t h e r e b y  g i v e  them t h e  rope t o  hang t h e m s e l v e s .  

0 

F i n a l l y ,  t h e  Second Dis t r ic t  C o u r t  of Appeal c i t e s  t o  

Washina ton  v.  S t a t e  , 564 So.2d 1 6 8  ( F l a .  5 t h  DCA 1990) , f o r  f u r t h e r  

s u p p o r t  f o r  t h e  t r i a l  c o u r t ' s  a b i l i t y  t o  g o  u p  two steps on t h e  

scoresheet r a n g e .  Under s igned  c o u n s e l  f a i l s  t o  see t h e  a p p l i c a t i o n  

of W a s u n a  t o n  t o  Mr. D a n i e l s '  case, and t h e  Second D i s t r i c t  C o u r t  

of Appeal d i d  n o t  g i v e  a n  e x p l a n a t i o n .  The case appears t o  a l low 

a o n e - c e l l  bump f o r  b o t h  a p r o b a t i o n  case and t h e  new s u b s t a n t i v e  

o f f e n s e  t h a t  c a u s e d  t h e  v i o l a t i o n  o f  p r o b a t i o n ,  b u t  t h i s  is a l l .  

A two-cell bump d o e s  n o t  seem t o  b e  f a c t u a l l y  p r e s e n t  i n  Washina - 
Un; t h u s ,  Washina ton  d o e s  n o t  appear t o  be a p p l i c a b l e .  M r .  

D a n i e l s '  s e n t e n c e  m u s t  be r e d u c e d .  a 
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CONCLUSION 

I n  l i g h t  of t h e  f o r e g o i n g  r e a s o n s ,  a r g u m e n t s ,  and 

a u t h o r i t i e s ,  A p p e l l a n t  r e s p e c t f u l l y  asks t h i s  Honorab le  C o u r t  t o  

r e v e r s e  t h e  s e n t e n c e  of t h e  lower c o u r t .  
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