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STATEMENT OF THE AND FACTS -- 

e School Board of 

as their attor He was 

on an annual contract; 

($70,000.00 per year) u 

contract with 

$96,000 a yea 

additional yea 

In Octobe 

publicized by the media 

case, the School Board ntract w 

Respondent. As a result, th dent suffered 

;i.gnificant re?ii1 ' - i n 1 1  i n  .income. He w a s  unable to obtain any 

public employment hecaus2 o f  the publicity. After 24 years 

in public service, he o D n n 2 d  a private law practice. 

In July, 1988, t he  lit.^^ c?ndent determined ' 1. i ; i nccine 

fell below the level of $2,637.0 month estak)l ished f o r  

tlie payment of- 1 . '  ' ' r 1 1 1  r v ) r - t  of $455.00 per iiionth. In 

A u g u s t ,  198k  tlie ltespondent filed a Motion f o r  P A  + i ''i F,T T- i on 

of the Final Judgement of Paternity. Thereafter, t l i ?  

Respondent filed a Financial Affidavit indica t i  nq : -ha t  he via:: 

"drawing" the sum of $300 .OO per:,.. week from his busiiiess 
I ' F  

account. This "draw" was made ds paid to him by the 

school system for work complet nd $25,000 which he 

borrowed from his pension fund and 6rother. The Respondent's 
L + . ' : 

I %  



income from the law practice for the 8 months prior to filing 

the Motion for Modification was less than office expenses. 

In other words, the Respondent was "living on borrowed 

money". 

On November, 28, 1988, a three-hour hearing was 

scheduled before the Honorable Judge Steinberg to hear 

the Respondent's Motion for Modification. The Petitoner's 

attorney then began a series of "delaying" tactics that 

extended the hearings so that it was almost a year later that 

the modification proceeding was concluded. 

Judge Steinberg indicated on several occasions that the 

Respondent had suffered a significant change in 

rc:uins tanc F 1 - ,  tic? :ias unable to determine from the 

Fespondent ' s recortlp* v7tr h c 3 r  his 1987 net income fell below 

that specified in t - 1 1 ~  ?ina.1 Order of Paternity which 

a 
established the 1 1 - ? - ~ , c ~  L l \ r  ( liild support 1 1 ,  ' t (1 t11e 

Petitioner. 

On C h -  1 I / I  1 ' I 1 1  ellant ' s counsel f -i led a Motion 

for Attorney's F e e : .  [ i i  her Motion, the Petitif f 

the Court to interpret Section 742.031 Florida Statutes L o  

provide attorney ' s fees to her-. 'l'he hear i ncj o r ]  tlie i t i o  I- i 011 

vas not sclieduled until March, 1989. 

During the year the Motion for Modification was pending, 

the Petitoner's attorney filed approximately 30 documents 

including motions, notices of hearings, interrogatories, 

subpoena duces tecurn and other papers. During this process, 

2 



he filed many useless motions; i.e., he served a notice of 

Final Hearing for September 27, 1988 (reserving 15 minutes) 

although he received a notice of Final Hearing dated 

September 20, 1988 which reserved several hours to hear the 

Yo t i on for Mod i f i c a t i o 11 . 
On PIarch 33, t Y 8 Y  Judge Steinberg forwarded his research 

c-oncerning tho yiie- i i oi I I I t attorney's fees upon modif iction. 

He enclosed an art r i c l c  I t "I t h e  April issue of The Florida 

Bar Journal, __ which tl.l.scusscc1 the subject of " J L t  L2 11ey's Fees 

in Paternity r lod i  E rat;ion J'rcxeedings'' . 
O n  . i l l  I ' i i  liiestion of at torrie , 7 '  :; fees was 

heard before Judge Vernon W. Evans, Jr., who 1 j t  (:I- 1 

Petitioner's request for attorney's fees in connmtion w i t h  

ai l  appeal t a k e n  by tlie defendant from an 0i-d('7 c f C:OII 

dlich had been litigated in 1987. The Petitoner failed to 

request the award of fees at the Appellate Court level. 

Subsequent to the Motion for Attorney's Fees, the 

Petitoner's attorney filed an affidavit demanding attorney's 

fees in the amount of $5,625.00 plus $1,115.00 in costs. 

(Costs inc liided 1 d c :  Lc~rk and paralega 1 t i I ie ' I ' t l c  3 mount  ( 

fees requested by the Petitioner's attorney was via:: more than 

double that collected for his services in tlie initial 

litigation between the Petitoner and Respondent concerning 

the level of child support to be paid. The question O F  

paternity was never contested, only money. 

On July 7, 1989, Judge Vernon W. Evans, Jr. carefuly 



reviewed the Florida Paternity Statute and found that the 

Legislature failed to include a provision which would allow 

the recovery of attorney's fees on a petition for modifica- 

j .i(ii) in a p a !  P I  I i ciise. The Court, relied on Fink vs. -- 

?oiler, 448 N.E::2d. :;?04 (TI].. 5th DCA 1983), and Stump v. - .- 

Foresi, 486 So.2d 62 (4t5 DCA 1986), which reversed an award 

of attorney's fees c i ~ ~ t l  c*-'?t: Lo a mother ill ( I  , ! i i  t y  case 

after a ioodi ficcition proceeding. The Court also determined 

Statute. 

On J u l y  14, 1 9 8 9 ,  Petitioner herein f i l e d  a IVoticF' of 

Appeal to the Second District Court of Appeal. That Cour t ;  

affirmed the trial court decision but certified the question 

to this Court. 

0 

The Second District Court of Appeal stated that "We 

agree with the 4th District's opinion in P.A.G. vs. A.F., 15 

"Wo hold t113t 
. 

F.L.W. D l W . 4  (Fla. 4 t h  DCA J u l y  25, 1 9 9 0 ) .  

section 742.031, Florida Statutes (198Q) does r i o t  pi.ovi.lt? -- -- ---'.-L- __- -- -- - 

-- for the award - of attorney's - fees - in - a ____ post . judgeirient - 

proceeding for modification - of child support - -  in a paternity 

action. (emphasis supplied ) 

ISSUE PRESENTED 

Whether the Florida Paternity Act specifically allows for 

an award of attorney's fees to either party in a post- 

judgement proceeding for modification of child support. 

4 
(*. ") 



. 1 1 - 7 r  171,ry 01;' - THE ARGUMENT 

The awairl c.f a~wLorney's fees is not f31j  nbli(rat-ic-m 

imposed upon a party recognized at common law. In F l o r i d a ,  

txiich party is obligated to pay their own a t t o i  r i n ~ - ' s  fees ,  

i inless a right to assess fees is provided for- by statute 1.1~: 

agreement between the parties. Young - v. Altenjus, 472 

So.2d 1152 (Fla. 1985); Israel - v. Lee, 470 So.2d 861 (Fla. 

2d DCA 1985). The involved paternity statute contains no 

language which permits the award of attorney's fees to either 

party upon a motion for modification of a prior support 

order. To allow s u c h  an award, the legislature i n t i s t  p ~ o v j f l c !  

for it by law, not the Court. 

ARGUMENT 

The brief filed by the Petiti ner i this Court is 

almost an exact duplicate of the brief filed in the Second 

District Court of Appeal. 

The Petitioner argued before the Second District Court 

of Appeal and in this Court, that denying her attorney's fees 

puts her in an "inequitable position". Denying attorney's 

fees to either party, does not favor fathers over mothers, or 

visa versa. If a mother should file a petition for 

modification and fail in her attempt, the father is required 

to defend and may spend considerable sums of money on 

attorney's fees. If he requested attorney's fees under the 

1 n s e '  =; cited 111 . i i ,  i i e  rqc,uld also be denied fees. In 



In her brief, the Petitoner argues that ~ilixe is 1 1  1 

limiting" __ language in section 742.031 of the F l o r  ida Statute 

which disallows the Court from awarding attoi I H  y ' s fee?, c i - i ~ l  

0 

costs in conjunction with a modification hearing. 

Unfortunately, the Petitoner's argument is o u t  of step 

with the established law in Florida.which provides that the 

Courts may award attorney's fees only when provided for by 

contract or by statute or when the attorney's services create 

or bring a fund U L  other property into Couri.. :;t;urrlp - _. J * 

Foresi, supra: .____ Israel - v. Lee, 486 S0.2cl  62 ("la. 4th DCA 

1986) The language in the law must specifically provide for 

attorney's fees and not language which does not prohibit s u c h  

fee as suggested by the "limitation" argument advanced by t l w  

0 Petitoner. 

In P.A.G. v. A.F., 564 S.2d 266 (Fla. 4th DCA 1990) the 

mother argued that logic and reason indicates that she should 

- 

be allowed attorney's fees when she.has demonstrated a need 

and the father has the ability to pay. She claims authority 

for such fee is based upon section 742.031 and section 742.06 

Florida Statutes. Section 742.06 Florida Statutes simply 

provides that the Court, may retain jurisdiction for the 

purposes of entering such orders as changing circumstances of 

I l i e  - parties - - __ in?',' i , i u , c ; L i ( t e  - and equity require. That 

1 Imeralized l angua(J?  does riot specifically provide for 

attorney's fees. 

-- 

-- - - ~ 



of fees is in derogation of the common law and thus, 

entitlement thereto, must be strictly provided by statute or 

by contract and section 742.031 Florida S t a t u t e  does not 

provide fo r  attori;t!.y's fees beyond the i i i i t i a  I. hearing Iitr, 

determine paternity and support. 

It is important to note in the P.A.G. - v. A.F. case, 

and this case, neither "mother" has cited one case or legal 

authority which supports their position that attorney's fees 

are awardable in a case of modification. 

On the other hand, the Respondent argues that the 

taxation of attorney's fees and costs is in derogation of 

common law and thus entitlement thereto, must be found in 

statute or in an agreement. The weight of authority in the 

United States supports the proposition that an award of 0 
attorney's fees is beyond the authority of the Court unless 

specifically provided for in statute. P.A.G.  v. A.F., Stump 

v. Foresi, supra, Fink v. Roller, 448 N.E. 2d 204 (111. 

' x t  !I DCA 1 9 8 3 )  ' r o I ~ ? d ~ )  v. Brackmann, 355  N.W. 2d 521 

( PJeb. 1984). 

- 

I_ -- - 

- - .  

Florida follows t h ~  "American Rule" which allows an 

award of attorney'-: Iecis q t l 7 - j 7  when authorize1 ' 7 1 t u t e  or 

agreement- of Lbe parties. Florida Patient Cornpen::ati . - - ___ on - -_ Fund - 

v ,  Rowe, /I" f ;,7 i I 1'1 I f la. 1985). In 1?85,  the Second 

- __ 

District C o u r t  ot: A p p e c 3 1  licld in Israel v. T J l  Jr,'O '?(I 

861 (Fla. 2d DCA 1985) that: 

"The entitlement t o  attorney's fees is d e r i v a ? : i v e  in 

7 



nature. Florida Rule of Appellate Procedure 9.400 
contemplates an allowance of attorney's fees to be paid 
the successful party and then, - only -. ___ if - authorized .. - - ___ - by - . 
substm - t, i v e  - __. 1 , j i v T .  - __ " - (emphas.is supplied) 

The Illinois Appellate Court in Fi n l c  , supra, 

specifically held that the trial court erred in allowing 

attorney's fees incurred by the plaintiff with respect to her 

petition for modification against the defendant. That C o u r t  

said: 

"In Illinois, attorney's fees are not allowable absent a 
statute or contractual agreement providing therefor. 
(citations omitted) Section 9 of the Paternity Act 
provided that if the trial court enters judgement to the 
effect that the defendant is the father of the child in 
question, the court shall take evidence upon the 
requirements of the child for its support, the expenses 
of the mother during pregnancy, confinement and recovery 
and reasonable attorney's fees, it shall enter an order 
with respect thereto." Id. p. 207. 

The similarity between Florida and Illinois Statute is 

irrefutable. There is no language in either statute which 

permits attorney's fees in a post-judgement petition for 

i ~ o d  i f ication f j f -  iip~:c;rt o r c k r  by either party. Thus, the 

inother and fatller r . f  i , l i r h  -hi  Id are treated equally after a 

modification proceedi r ~ c i .  Neither are entitled to attorney's 

fees . 
The father i.n the 1ll . i .no. is  case argued that Scxt ion  9 o f  

the Pate1 1 1  i ' . r\  ~ ' I ' I - : ]  for fees at: the initial 

determination of paternity matters, but not I I , I  C ' ( ' , " ' > , ] k -  

proceedings for modification. Assume for a moment that t h ?  

father in that case prevaiJ.ec1 in the subseqen t petition f o r  

modification, would he be entitled to attorney's fees? No. 

8 



So the argument that it is inequitible for Petitioner to be 

denied attorney's fees, fails in light of the fact that the 

father would not recover attorney's fees if the mother failed 

to increase benefits upon petitioner for modification. 

The mother in P.A.G. supra, and the Petitoner herein, 

argue that the general language in Section 742.06 Florida 

Statute allows the Court to retain jurisdiction for the 

purpose of entering such orders and further orders as 

Iianging circ:iiiii 1 , i l i  x s  of the parties may in justice and 

ciquity require. ? ! I [ >  7 11 l i  :)is Court heard that argument and 

was not persuaded k n r  i i T h e  Florida Second and Fourth 

District Courts of A p p e d J  \\;ere not pursuaded 11. ' 1  i t  clryunient 

either. 

In he 1 i I nier argues that thc Trial Court 

had jurisdiction to award attorney's fees u I ! I  ' * ) I >  

742.06 Florida Statute and that without such authority, 

nit) thers in paternity actioiis would  "be in an i . n q u i t  i -b  1 f-? 

situation, in violation of due process and equal protection 

clauses guaranteed by the United States and Florida 

Constitution". Unfortunately, the Petitioner cites no case 

on point which would suggest that due process or equal 
* 

protection has been denied her. 

as such in a better position to seek niodificakior-1 w i t l i o u t  

cost to her. Such argument bears little on the basic 

principals of law discussed above. In this case, the 

9 



Petitoner is better off financially than the Respondent. 

She can afford protracted litigation, therefore she is not 

placed in an "inequitable" position. Equal protection 

arguments are not applicable, because regardless of who wins 

or loses in a modification proceeding, be it the mother 

and/or father, neither party is entitled the award of 

I %  I torney ' s fecyr;. t f  the father should prevail in a 

ioodification prac:ew?j T U J  1 7 reduce the amount of child 

support, he likewise.., is not entitled to an award of 

attorney's fees. 

The Petri t o n e r  argues lhat pursuant to 742.06 Florida 

mothers of Statute, i ' ) , >  1 1  1 1  I 1 1  intended that 

illegitimate c h i l d r e n  should not be forced t ( -1  1 1 1  I: 1 ' 'I,> i r 

child support in attorney's fees. It is obvious that tkw 

principal of law stated above clearly estallli sh t l i a t  neithc?r 

party in a modification proceeding is entitled to an award of 

attorney's fees. There is no case favoring the Patitioner's 

argument. A s  a matter of fact, all the cases cited are 

contrary to the Petitioner's argument. It is the prerogative 

of the legislature to cure such oversight, if that is the 

case. It is: not 11113 prerogative of t h ~  Courts to legisl at:(? 

the award of attorney's fees to a parent in a modification 

proceeding after the award of a paternity judgement. 

The Illinois father also argued that had the legislature 

wished to provide for attorney's fees during a paternity 

modification proceeding, they would have done so. The 

10 



Illinois Appellate CC)L~T t .Igreed with his argument, as does 

the Fourth District Court o f  Appeal in P . A . G .  I r ' ,  supra. - _  -_ 

A father's legal duty to support his children is j i U n ? J - - ~  

statutory 1 ! i f *  i t ' 1  1 legal liability uiidC\r common law 

to provide support. Clark - v.  Blackburn, 151 S c  ; 1 llr) I 1 1 .  

3d DCA 1963). To require the Respondent to pay attorney's 

fees where none is provided, clearly place i h i n i  at a 

disadvantage in filing his request for modification. He was 

not put on notice by the paternity statute that he may be 

required to pay attorney's fees and costs, since there is no 

language to that effect. Moreover, Chapter 742 Florida 

Statute is the exclusive method for a mother to establish 

paternity arid to s ( > p k  a determination as to the ia1;her's d i i t y  

to support the child. The Court is without juric;dict.ion to 

determine the duty of support in a proceeding under any other 

statute, including the Uniform Reciprocal Enforcement of 

Support Law, because such law is not applicable to 

illegitimate children. Clark vs. Blackburn, supra. 

Section 742.10 Florida Statute provides that the 

establishment of paternity and support is determined by that 

chapter and only that chapter in lieu of any other law or 

statute. Any right to attorney's fees in a modification 

proceeding must be found in Chapter 742 Florida Statute and 

not elsewhere. As the Fourth District Court of Appeal 

pointed out, an argument that section 61.16 Florida Statute 

provides for attorney's fees in a paternity suit is not apt. 

11 



A l s o  see, S Lump, - _ _  supra. Chapter 61 pertains to t h e  

d.isso1u-t i I -  1 1 1 ' 1 -  r d  certainly riot to paternity 

proceedings. 

The Petitioner further argues that the Court should 

conclude t h a t  the paternity act does provicle fo- i t t o r t n e y  's 

fees in a modification proceeding. Otherwise, attempts to 

obtain modification will be hampered at the childs expense. 

In Fink, supra, the Court rejected that argument as follows: 

"We are quite aware that to construe the Paternity Act 
in this restrictive manner tends to defeat the primary 
purpose of the Paternity Act at the expense of the welfare of 
the child. Nevertheless, the award of attorney's fees in a 
modificatior) proc?e(?(li r19 instituted under t h v  Pntr-ir Iii ty A c t  is 
a matter for legis lative enactment arid not j udic i a L f ia-t . " 
Id. at. 448 N . E .  3d. 207 

ARGUMENT I1 - 
The Petitoner argues under this point thaty she is 

entitled an award of attorney's fees based upon Section 61.16 

Florida Statute. Her support for  the argument is found in 

the dissenting opinion written by Judge Gunther in P.A.G. v. 

A.F., supra. He simply concluded that section 61.16 Florida 

Statute authorizes the award of attorney's fees to a mother 

- 

seeking modification of a court order for  child support. 

He does not cite any authority for his conclusion, nor does 

he take into consideration the language of section 742.10 

Florida Statute which provides that paternity act is the 

exclusive remedy to obtain a determination as to paternity 

nrid child support. 

It is doubtful t h a t  the dissenting Judge considered the 

12 



rules of statutory construction cited by the majority 

opinion. One can not leap from one chapter of the Florida 

Statutes to ariothcr . Chapter 61 Florida S tati?t,l?s involves 

provisions pertaining to the dissol.utiori of marriage arid has 

nothing to do with paternity actions. It would also be 

ridiculous for the Court to conclude that the provisions of 

Chapter 742 Florida Statute are applicable to a proceeding 

for dissolution of marriage. To conclude otherwise, would 

allow the Court to pick and choose from various sections of 

Florida Statutes totally unrelated to a particular subject 

matter and apply them arbitrarily. 

How did the Judge reconcile that fact that the 

Petitioner's complaint was instituted under Chapter 742 

Florida Statute and not under Chapter 61 Florida Statute? 

Are there other sections of the Florida Statutes which the 

Petitoner and Judge would like to apply? 

If Judge Gunther had the benefit of further research, he 

wu1.d have disc:ov~c:led that the award of attorney's fees is 

allowed only w l i e t i  i ~ 1 1  t.Iicii-?' ,ed by Statute. For example, in 

1988), the Pippins ~ v. Jankel.sor - L , I 5 n  P. 2d 105 ( Wash. ,- 

Supreme Court of hIas1iingt;cn allowed fees in a I %i. .  1d suppor- t  

modification proc:ef?di.ng d u r i  rig a paternity case o~dy L)pc:?~Ir . ; r~  

of specifii -. i \ i r  ' i ' 8 1  ' I 1:: included in thn Washington 

Paternity Statute. See also. State Ex. Re.1. V - K . 1  . 
S . W .  442 N.W.2d 920 ( S . D .  1989), and ____ B.G.L. _ _  v. __ C . L . S . ,  3 6 9  

N.E.2d 1105 (Ind. A p p .  19'7'7) 

_ -  

____. 

13 



The n i r , t h t ? r  ' s ;%I-gurnent that she shfiul(i be allowed 

attorney's fees under Section 61.16 F.Lorida S Latute w 8 i s  

answered by the Fourth District Court of Appeal. T h e y  said 

that the analogy is not apt. In fact, under rules of 

statutory construction, it mitigates against the mother's 

position. Furthermore, that argument was rejected in Stump, 

because Chapter 61, Florida Statutes involves provisions 

pertaining to dissolution of marriage proceedings and not 

paternity. In Stump - v. Foresi, supra, the Court considered 

an appeal by a putative father who brought an action to 

determine his rights and duties regarding his child. The 

trial court awarded fees to the 'mother but the Fourth 

District Court of Appeal reversed saying: 

"The taxing of attorney's fees and costs is done in 
derogation of the common law; hence there is no 
jurisdiction to do so absent an applicable statute or 
rule, or arrrncmen t between the parties. Here, neither 
spec i f i \  t I . i i  te  iiorii-hiated as authority applies. 
Section 61-11; Florida Statute ( 1983 ) , is inapplicable 
because t h j  r; L I ~ L ' ;  1 1 ~ 7  1 2 marriage dissolution. Section 
742.031 Florida S tdtute ( 1983), does not apply because 
respondent/appp 1 1 w~ ~~3 3 IIO t a prevailing compainant in 
a paternity (: 1s~:. " 

Any s-tatiite purporting to allow an award uf  attorney's 

fees will br c; t 1- i C'I rcms t ,  lied. Sheridan v. Greenberg, 39 L 

So.2d 234 i t  LA. 3d U c A  I ' J L U )  This principal of l , i w  has bee11 

___ - - - .__ - - __ 

strictly applied. For example, in a case where a former w i I t ?  

attempted to prosecute a contempt motion agai 1 ~ ; t  her former 

husband who physically assaulted her, she could 110 t recover 

attorney's fees. Taylor v. Taylor, 491 So.2d 338 (Fla. 3d - 

DCA 1986) 
0 



Like the Illinois Court, the Supreme Court of Nebraska 

in Toledo - v. Brackmann, 355 N.W. 2d 521 (Neb. 1984) found no 

authority in the paternity act to allow an award of fee in a 

modification proceeding. It reversed the allowance of 

attorney's fees for the same reason discussed by the Fink 

Court. The Florida Courts have without exception followed 

' I l ( ?  American T ? ~ i l c -  3 1 1 d  cii:;allawed such fees. P . A . G .  v .  A . F . ,  ___- - 

( t ~ t d  Mortenson -. v. LJc)lin:~c)~i, 3 5 FLW D2238 (Fla. 2d DCA 1990) 

If there is a dpspr7ri ty  between the dissolution of 

of the leqisIa',111 c to adopt a remedy. P u r s u a n l .  to the 

makes laws an I nct the Court. 

CONCLUSION 

Based upon the foregoing, it appear s t 11:i t i.n pc)s  1.- 

.judgement child support proceedings in a pa t e r i i i t y  CasiL, 

attorney's fees are allowed only if there is a specific 

statute providing for the same. The decision of the Second 

District Court of Appeal should be AFFIRMED. 

Respectfully submittedn , I  

_________ 
B. EDWIN se 

Clearwater, 
Suite C 

(813) 
SPN #775335 
FBN #0039712 
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I HEREBY CERTIFY t h a t  a copy of t h e  foregoing has been  

furnished by regular U.S. Mail t h i s  3% of November, 

1990 to: J. Michael Shea, Esquire, 419 West Pla 
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B .  EDWIN J O H N S 0  
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