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PRELIMINARY STATEMENT 

Appellant,  t h e  Appe l l ee /Pe t i t i one r  below, was t h e  

defendant i n  t h e  underlying c r imina l  case  and w i l l  be  

r e f e r r e d  t o  a s  t he  defendant. A p p e l l e e ,  t he  A p p e l l a n t /  

Respondent below, was t h e  prosecution and w i l l  be r e f e r r e d  

t o  a s  t h e  S t a t e .  
1 1  I I  The symbol R w i l l  denote t h e  record  on appeal.  

The symbol "Tr." w i l l  denote t h e  o r i g i n a l  t r i a l  t r an -  

s c r i p t ,  which forms pa r t  of t h e  record on appeal,  bu t  re- 

mains sepa ra t e ly  paginated. 

1 



STATEMENT OF THE CASE AND FACTS 

Defendant, Mervyn Moreland, appea l s  the Four th  

Dis t r ic t  Court  of Appeal 's  r e v e r s a l  of  the t r i a l  c o u r t ' s  

o rder ,  based upon the v i o l a t i o n  of  de fendan t ' s  c o n s t i -  

t u t i o n a l  r i g h t  t o  t r i a l  by a j u r y  drawn from a r e p r e s e n t a -  

t i v e  c r o s s - s e c t i o n  of  t h e  community, which g r a n t e d  t h e  

defendant  a new t r i a l  on c o l l a t e r a l  review, pursuant  t o  

F l o r i d a  Rule of Criminal  Procedure 3.850. R. 415. D i s -  

c r e t i o n a r y  j u r i s d i c t i o n  was accepted  February 28, 1991. 

On June 15, 1989, t h i s  Court i n  Spencer v .  S t a t e ,  

545 So.2d 1352 (Fla .  1989), r eve r sed  t h e  murder conv ic t ion  

and dea th  sen tence  i n  t h a t  c a s e  because the Palm Beach 

County j u r y  d i s t r i c t  system, under which Spencer was t r i e d ,  

u n c o n s t i t u t i o n a l l y  and s y s t e m a t i c a l l y  excluded a s i g n i f i c a n t  

concen t r a t ion  of b l a c k s  from the j u r y  pool f o r  the West 

Palm Beach j u r y  d i s t r i c t .  

v i o l a t e  equa l  p r o t e c t i o n  r i g h t s  guaranteed  by Ar t i c l e  I, 

S e c t i o n  2,  of t h e  F l o r i d a  C o n s t i t u t i o n ,  and t h e  S i x t h  and 

Four teenth  Amendments of the United S t a t e s  C o n s t i t u t i o n .  

The system was a l s o  h e l d  t o  

Spencer, supra  a t  1352-53 

While Spencer was pending b e f o r e  this Court  i n  March 

of 1987, the defendant  i n  the p resen t  cap i t a l  case, re- 

presented  by the same law firm t h a t  was r e p r e s e n t i n g  Leonard 

Spencer, moved f o r  i d e n t i c a l  re l ief  by v i r t u a l l y  t h e  same 

motion a s  t h e  defendant i n  Spencer. R. 178, 293-313. 

Defendant, Mervyn Moreland, by p r e - t r i a l  motion,t imely 
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chal lenged a s  uncons t i t u t iona l ,  on S i x t h  and Fourteenth 

Amendment grounds, t h e  systematic  exclusion df b lacks  

from t h e  West Palm Beach j u r y  d i s t r i c t  where defendant 

was t r i e d ,  which c o n s t i t u t e d  one of two d i s t r i c t s  set u p  

by t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ' s  Adminis t ra t ive Order 

No. 1.006-1/80 e n t i t l e d  "In re Glades Ju ry  Distr ic t  - 
Eastern  Ju ry  D i s t r i c t . "  

den ia l  of equal  p ro tec t ion  occasioned by t h e  Order i n  

g ran t ing  defendants i n  t h e  Glades b u t  not t h e  West Palm 

Beach Ju ry  d i s t r i c t  a choice of which d i s t r i c t  they could 

be  t r i e d  i n .  R. 293-313. 

Objection was a l s o  made t o  the 

S i n c e  grand j u r i e s  were s t i l l  requi red  t o  be  drawn 

from t h e  county a s  a whole, t r i a l  counsel moved simply t o  

have the  case  se t  f o r  t r i a l  on a week when a county-wide 

pool of j u r o r  i s  a l r eady  scheduled f o r  use i n  drawing both 

a grand j u r y  and t r i a l  j u r i e s . ' '  R. 312-13. 

t h e  motion. T r .  13-14. 

II 

The S t a t e  opposed 

The Honorable Car l  Harper, t h e  t r i a l  judge, acknowledged 

t h a t  F i f t e e n t h  J u d i c i a l  C i r c u i t  Judge Harold Cohen had granted  

a s i m i l a r  motion and found t h e  j u r y  d i s t r i c t i n g  system t o  be  

uncons t i t u t iona l .  H e  a l s o  recognized t h a t  Spencer, supra,  was 

pending before  t h e  F lo r ida  Supreme Court. Nevertheless ,  Judge 

Harper summarily denied t h e  motion s t a t i n g  t h a t  i f  t h e  Supreme 

Court found t h e  j u r y  d i s t r i c t  sys t em i n  ques t ion  t o  be  un - 
c o n s t i t u t i o n a l ,  t h e  defendant 's  ca se  could then be r e t r i e d .  

T r .  17-18. 

Defendant was subsequently found g u i l t y  of f i r s t  degree 

3 



murder, i n  a case  based e n t i r e l y  on c i r c u m s t a n t i a l  evidence, 

and sentenced t o  l i f e  imprisonment. I n t e r  a l i a ,  the issues 

i n  defendant 's  Motion Rela t ing  t o  Composition of P e t i t  J u r y  

Panel were again r a i s e d  on d i r e c t  appeal of t h e  convic t ion  

t o  t h e  Fourth Distr ic t  Court of Appeal, as was t h e  f a c t  t h a t  

t h e  mat te r  was s t i l l  pending before  t h e  F lo r ida  Supreme 

Court. R. 14, 371. The D i s t r i c t  Cour t ' s  per curium a f f i r -  

mance was u l t i m a t e l y  i s sued  without opinion p r i o r  t o  t h e  

Supreme Cour t ' s  dec is ion  i n  Spencer. 

The following year ,  t h e  defendant was granted an ev i -  

den t i a ry  hear ing  under F lor ida  Rule of Criminal Procedure 

3.850. 

E.  Sho l t s ,  Judge Harper having s i n c e  r e t i r e d ,  a d d i t i o n a l  

information concerning defendant 's  Ju ry  Panel Motion was 

presented t o  the  c o u r t  by t h e  defendant 's  t r i a l  counsel. 

She t e s t i f i e d  t h a t  t h e  motion had been submitted i n  order  

t o  obta in  f o r  t h e  defendant a j u r y  drawn from a pool re- 

present ing a c ros s - sec t ion  of t he  county. R. 179. 

A t  t h e  pos t  convic t ion  hear ing be fo re  Judge Thomas 

Counsel t e s t i f i e d  t h a t  t h e  defendant would have been 

b e t t e r  served by a d ive r se  j u r y  than by one drawn from t h e  

d i sp ropor t iona te ly  white  and a f f l u e n t  West Palm Beach 

d i s t r i c t .  R. 178-80. Though defendant i s  a white  male, 

he i s  a l s o  an 

a s  a parking l o t  a t t endan t .  T r .  957-60. While t r i a l  counsel 

conceded on cross-examination t h a t  b i a sed  b lack  j u r o r s ,  

those prejudiced a g a i n s t  a white  defendant, would have been 

undesireable ,  c e r t a i n l y  no t  a l l  o r  even most b lack  j u r o r s  

i nd igen t  b r a i n  damaged a l c o h o l i c  who worked 
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would have been b iased ,and  she s t a t e d  t h a t  had she  been able 

t o  in te rv iew a number of b lack  persons she  could very w e l l  

have found acceptab le  b lack  j u r o r s .  R, 180-81. 

seeking blacks,  t r i a l  counsel f l a t l y  s t a t e d ,  t o  add d i -  

v e r s i t y  t o  t h e  j u r y  panel. R. 181. The prospec t ive  jurors 

c a l l e d  f o r  cons idera t ion  i n  defendant 's  ca se  were from t h e  

West Palm Beach j u r y  d i s t r i c t ,  which included t h e  many a f f l u -  

e n t  white  communities of e a s t e r n  Palm Beach County, and t h e  

j u r o r s  were exc lus ive ly  o r  almost exc lus ive ly  white. R. 182.  

Although one b l ack  j u r o r  was apparent ly  c a l l e d ,  he was 

challenged by t h e  S t a t e .  I d .  T r i a l  counse l ' s  testimony 

"I was 
I' 

was unrebut ted.  

Also e s t a b l i s h e d  a t  t h e  pos t  convic t ion  hear ing was 

t h e  f a c t  t h a t  a t  the t i m e  of defendant 's  t r i a l ,  a number of 

t h e  c r imina l  d i v i s i o n  judges were g ran t ing  defendants t h e  

r i g h t  t o  have t h e i r  j u r i e s  drawn from a county-wide j u r y  

pool. Judge Sho l t s  himself observed: 

I f  someone asked f o r ,  i n  those  
days, a county-wide v e n i r e  i n  
another  case  and a judge granted  
i t ,  everybody on t h e  panel t h a t  
week was drawn county-wide a s  
opposed t o  Distr ic t -One o r  Dis t r ic t -  
Two wise. 

R.12.  

j u r i e s  drawn from county-wide panels even i f  they o r  the 

judge on t h e i r  cases  had not  requested them. 

d id  not  occur i n  t h e  present  defendant 's  case.  R. 13. 

Judge Sho l t s  recognized t h a t  t h e  defendant "Mr. Moreland 

may very w e l l  be i n  a s i t u a t i o n  t h a t  he would not  have 

Thus, numerous defendants were a l ready  having t h e i r  

That, however, 
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been had he  been i n  another  d iv ison  of t h e  court ." R. 208. 

Moreover, s i n c e  grand jur ies  continued t o  be drawn from 

county-wide ven i r e s ,  i n  those weeks t h a t  a new grand j u r y  

was being impaneled, t h e  p e t i t  j u r y  pool was a l s o  drawn 

from t h e  county-wide veni re .  R. 312. 

Equal p ro tec t ion ,  S i x t h  and Fourteenth Amendment bases  

r e l a t i n g  t o  t h e  c ros s - sec t iona l  ven i r e  requirement were 

a l l  r a i s e d  a t  t h e  hear ing  and i t  was argued t h a t  d e n i a l  of 

defendant 's  c o n s t i t u t i o n a l  r i g h t s  t o  a r e p r e s e n t a t i v e  v e n i r e  

c o n s t i t u t e d  fundamental e r r o r  n e c e s s i t a t i n g  a new t r i a l .  

Judge Sho l t s ,  however, i nd ica t ed  h i s  r e luc t ance  t o  
I t  f i n d  fundamental e r r o r  s i n c e  if i t  i s  fundamental e r r o r  

i n  t h e  s t r i c t  sense of t h e  word then  everybody who d i d n ' t  

r a i s e  i t  wouldn't have had t o  r a i s e  it and t h e r e f o r e  t h a t  

might open the f loodgates ."  R. 209. Since the defendant had 

r a i s e d  t h e  i s s u e  of t h e  u n c o n s t i t u t i o n a l i t y  of t h e  j u r y  

d i s t r i c t  system i n  Palm Beach County, a t  bo th  t h e  t r i a l  and 

a p p e l l a t e  l e v e l s ,  Judge Sho l t s  found: 

The cour t  need not  reach t h e  i s s u e  
r a i s e d  by t h e  s t a t e  of whether 
Spencer sets f o r t h  a fundamental 
r u l e  of law requ i r ing  r e t r o a c t i v i t y  
i n  a l l  cases .  It i s  debatable  whether 
Spencer sets f o r t h  a new r u l e  of law 
r a t h e r  than echoing t h e  e x i s t i n g  
c o n s t i t u t i o n a l  requirement t h a t  a 
defendant 's  j u r y  be drawn from a ven i r e  
comprising a f a i r  c ros s - sec t ion  of 
Palm Beach County. ... The dec is ion  i n  Spencer under the 
narrow f a c t s  app l i ed  he re  r e q u i r e s  
a r e t r i a l  of defendant 's  case.  

Order Granting New T r i a l ,  R. 415. I n  a t tempting t o  fash ion  

a s  narrow a r u l i n g  a s  poss ib le ,  the Court then  determined 
6 



the fundamentali ty of t h e  f a i r  c ros s - sec t ion  requirement 

i n  t h e  contex t  of  applying t h e  t h r e e  prong r e t r o a c t i v i t y  

a n a l y s i s  f o r  new r u l e s  of law set f o r t h  i n  W i t t  v. S t a t e ,  

387 So.2d 922 (Fla .  1980). Id .  - W i t t  had been o r i g i n a l l y  

r a i s e d  by t h e  S t a t e  a t  t he  post convic t ion  hearing, 

arguing t h a t  Spencer set f o r t h  a new but  unimportant r u l e  

of law t h a t  should not  be app l i ed  r e t r o a c t i v e l y  t o  t h e  

present  case.  The t r i a l  cou r t  disagreed.  Judge Sho l t s  

found t h a t  t h e  test i n  W i t t  allowed a "change of l a w "  

t o  be  considered i n  a Rule 3.850 proceeding i f  i t:  

(a) emanates from t h i s  ( t he  
F lo r ida  Supreme) Court o r  t h e  
United S t a t e s  Supreme Court, 
(b) i s  c o n s t i t u t i o n a l  i n  na ture ,  
and (c) c o n s t i t u t e s  a develop- 
ment of fundamental s ign i f i cance .  

- W i t t ,  supra a t  931. The c o u r t  f u r t h e r  found tha 

dec is ion  i n  Spencer: 

t h -  

(a )  emanates from t h e  Supreme Court of F lo r ida  

(b) i s  c o n s t i t u t i o n a l  i n  na ture ,  and 

(c)  c o n s t i t u t e s  a development of fundamental 
s ign i f i cance .  

R. 415. Consequently, t h e  cour t  found t h a t  t h e  S t a t e ' s  

p rof fered  a n a l y s i s  supported g iv ing  l i m i t e d  r e t r o a c t i v e  

e f f e c t  t o  the  dec is ion  i n  Spencer i n  order  t o  g ran t ,  

under the  narrow fac t s "  of the present  case,  pos t  convic- II 

t i o n  r e l i e f  t o  the defendant here in .  

The cour t  a l s o  appeared t o  recognize t h e  c e n t r a l  impor- 

tance  of f a i r n e s s  i n  t h e  W i t t  dec is ion .  R. 207-08. 

P a r t i c u l a r l y  problematic was t h e  f a c t  t h a t  t h e  defendant 
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h e r e i n  was denied t h a t  which was granted  numerous s i m i l a r -  

l y  s i t u a t e d  defendants,  namely a j u r y  ven i r e  f a i r l y  re- 

p resen ta t ive  of t h e  county. 

The S ta te  appealed and t h e  Fourth Dis t r ic t  Court of 

Appeal reversed holding t h a t  t h e  defendant w a s  procedural ly  

ba r red  from r a i s i n g  i n  pos t  convic t ion  proceedings t h e  

v i o l a t i o n  of h i s  c o n s t i t u t i o n a l  r i g h t s  t o  a r e p r e s e n t a t i v e  

ven i r e .  This  Cour t ' s  dec is ion  i n  Spencer v. S t a t e ,  supra,  
was dismissed a s  a mere I 1  evolu t ionary  refinement'' no t  

warrant ing cons idera t ion  i n  c o l l a t e r a l  proceedings. 

v. Moreland, 564 So.2d 1164 (Fla.  4 t h  DCA 1990)- 

S t a t e  

* * *  
Although, t h e  app l i cab le  dec i s iona l  law holds  t h a t  

a s  a ma t t e r  of law infringement of t h e  r i g h t  t o  a j u r y  drawn 

from a r e p r e s e n t a t i v e  ven i r e  c o n s t i t u t e s  a v i o l a t i o n  of a 

defendant 's  S i x t h  and Fourteenth Amendement r i g h t s  without  

r e fe rence  t o  t h e  underlying f a c t s ,  t h e  f a c t s  i n  t h e  present  

ca se  r e i n f o r c e  the  presumption of prejudice,  which t h e  

S t a t e  never attempted t o  rebut ,  and w i l l  be reviewed he re  

b r i e f l y  s ince  i t  can be  expected t h a t  they w i l l  be  r a i s e d ,  

a l b e i t  s e l e c t i v e l y ,  by t h e  S t a t e .  

The following i s  uncontroverted and rests on t h e  

evidence, o r i g i n a l  t r i a l  t r a n s c r i p t s ,  e t c . ,  and testimony 

submitted t o  t h e  c o u r t  a t  t h e  post  convict ion hear ing  which 

forms p a r t  of t h e  record on appeal,  except t h a t  t h e  S t a t e  

a d d i t i o n a l l y  introduced i n t o  evidence, a t  t h e  hear ing,  t h e  

testimony of Detect ive K i m  C. Myers t o  impeach t h e  s t a t e -  
8 



ments of t h e  S t a t e ' s  own key t r i a l  witness ,  Timothy King, 

t h a t  h i s  testimony a t  defendant 's  t r i a l  was t h e  product 

of po l i ce  t h r e a t s  and coercion. R. 184-96, 399-402, T r .  

426-28. 

The defendant was convicted on purely c i r c u m s t a t i a l  

evidence of t h e  f i r s t  degree murder of Thomas Finkley. 

R. 331. 

Finkley, a v i o l e n t  pimp and crack add ic t ,  had been found 

dead face  down on t h e  steps of a crack house with a b u l l e t  

t h a t  had passed through h i s  h e a r t  and nea r ly  every o t h e r  

i n t e r n a l  organ. R. 397, 47. The man appeared t o  have been 

sho t  as he s tood a t  t he  foot  of t h e  s t a i r s .  That was t h e  

o r i g i n a l  conclusion of t h e  o f f i c e r s  on t h e  scene a s  r e l a t e d  

t o  t h e  medical examiner. T r .  528-29. The shooting occurred 

a t  n igh t  on Sunday, December 21, 1986. The people a t  t h e  

bu i ld ing  and on t h e  scene, p o t e n t i a l  witnesses ,  w e r e  Hatian 

and d id  not  speak Engl ish;  consequently, t he  p o l i c e  l o s t  

an important opportuni ty  t o  l e a r n  t h e  d e t a i l s  of what had 

t r ansp i r ed .  R. 343. 

One w i t n e s s  a t  t h e  bui ld ing ,  no t  c a l l e d  a t  t r i a l ' ,  who 

d id  speak t o  p o l i c e  s a i d  t h a t  she heard the shot  and 

1 
The witness  was a r e s i d e n t  of and t h e  r e n t  c o l l e c t o r  f o r  

t h e  bui ld ing .  She was, i n  f a c t ,  t h e  person t h a t  repor ted  t h e  
shoot ing.  R. 47. The f a i l u r e  of t r i a l  counsel t o  c a l l  t h i s  
and one o the r  w i t n e s s  was one of t h e  bases  f o r  defendant ' s  
c l a im of i n e f f e c t i v e  a s s i s t a n c e  of counsel. It was th i s  ground 
on which t h e  ev iden t i a ry  hear ing f o r  defendant 's  se Motion 
f o r  Post  Conviction Rel ie f  had been granted  -- t h e  S t a t e  had 
conceded, i n  i t s  r e p l y  t o  t h e  motion, t h a t  t h e  a l l e g e d  f a i l u r e  
t o  c s l l  a key witness  could be  t h e  b a s i s  f o r  re l ief  (R. 393). 
The Supreme Cour t ' s  dec is ion  i n  Spencer,supra, was i s sued  . 

s h o r t l y  be fo re  t h e  d a t e  of t h e  hear ing,  t h i s  i s s u e  was then 
added a s  a second ground f o r  p o s t  convic t ion  r e l i e f .  

9 



immediately looked out  h e r  door and saw t h e  victim l y i n g  

on t h e  steps. She a l s o  heard a commotion and a number of 

men g e t t i n g  i n t o  a c a r  and d r iv ing  r a p i d l y  away. R. 4 7 - 4 8 .  

The wi tness ' s  statement was completely a t  odds w i t h  the 

testimony presented a t  t r i a l ,  which impl ica ted  t h e  defendant 

i n  t h e  shooting, t h a t  t h e  v i c t im  was sho t  a t  another  

l o c a t i o n  and had run, d e s p i t e  h i s  i n j u r i e s ,  t o  t h e  bui ld ing .  

R. 47-48 ,  397-403,  4 0 3 .  

I n v e s t i g a t i n g  t h e  a c t i v i t i e s  of t h e  vict im,  Finkley, 

p r i o r  t o  being found a t  t h e  crack house, t h e  po l i ce  learned  

t h a t  about an hour be fo re  he was shot ,  h e  had a t t acked  h i s  

p r o s t i t u t e ,  Mary Howard, i n  a nearby bar .  R. 397-98,  T r .  

586,  4 6 3 .  Finkley had back handed t h e  woman, bloodying 

h e r  face,  following a d i spu te  i n  which he grabbed h e r  purse 

was l a t e r  e s t a b l i s h e d  t h a t  and removed a man's w a l l e t .  It 

t h e  w a l l e t  contained no money. 

The p r o s t i t u t e  had been d r  nking wi th  t h e  defendant 

and two o t h e r  acquaintances -- Timothy King and h i s  w i f e  

Margery. R. 397-98 .  She had f r equen t ly  complained t o  the 

Kings about t h e  pimp's  bea t ings  and t h a t  she was t i r e d  of 

p r o s t i t u t i n g  h e r s e l f  t o  support  h i s  drug h a b i t .  R. 397-98,  

4 0 4 .  

When Howard was a t t acked  i n  t h e  b a r  by t h e  pimp, t h e  

Kings came t o  h e r  a i d .  Timothy King was seen th rea t en ing  

Finkley with a pool cue, while  h i s  wi fe  hu r l ed  o b s c e n i t i e s  

a t  t h e  pimp. R. 398 .  Cal l ing  t h e  women whores", the pimp 

was f i n a l l y  e j e c t e d  by t h e  bar tender .  Id .  

1) 
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Shor t ly  t h e r e a f t e r ,  t h e  Kings l e f t  t h e  b a r  with t h e  

defendant. A l l  t h r e e  were heav i ly  in tox ica t ed ,  t h e  Kings 

b a r e l y  a b l e  t o  walk. T r .  400, 416-17, 594. They drove 

t o  defendant 's  house t o  pick up some money with t h e  in t en -  

t i o n  of cont inuing on t o  a convenience s t o r e .  

decided, however, t o  r e t u r n  t o  the b a r  t o  cont inue dr inking,  

and t h e  defendant dropped them o f f  nearby. 

t h e  s t o r e  a lone  and l a t e r  re turned  t o  the bar .  R. 399. 

Subsequently, a f t e r  t h e  p i m p ' s  body was found about one 

block from t h e  ba r ,  po l i ce  came t o  t h e  b a r  t o  i n v e s t i g a t e  

whether anyone t h e r e  had heard anything. 

i nc iden t  with t h e  p r o s t i t u t e ,  t h e  th rea t en ing  conduct of 

Timothy King, and that  t h e  Kings and t h e  defendant had l e f t  

t h e  ba r .  R. 397-98. The Kings t o l d  t h e  po l i ce  t h a t  they 

had not  heard t h e  shoot ing and knew nothing about i t ;  they 

had simply r e tu rned  t o  t h e  b a r  and continued drinking. R. 399. 

The Kings 

H e  drove on t o  

They learned  of t h e  

The po l i ce  i n v e s t i g a t e d  t h e  p r o s t i t u t e  and t h e  Kings, 

they a l s o  learned  t h a t  t h e  defendant had a long running 

r e l a t i o n s h i p  wi th  t h e  p r o s t i t u t e .  Days l a t e r ,  t h e  p o l i c e  

picked up t h e  Kings, brought them t o  t h e  s t a t i o n  and i n t e r -  

rogated Timothy King while  keeping t h e  w i f e  i n  a s e p a r a t e  

a rea .  Timothy King, who had an ex tens ive  c r imina l  h i s t o r y ,  

was i n t e r r o g a t e d  f o r  hours and t o l d  t h a t  he  would be charged 

wi th  t h e  murder. 

wife  on an o ld  outs tanding warrant they had uncovered. 

Margery King had a nervous condi t ion  -- a sevexe case  of 

agoraphobia. King thought she would have a h e a r t  a t t a c k  

The po l i ce  a l s o  threa tened  t o  j a i l  h i s  
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i f  she were imprisoned. 

Kings a t  the s t a t i o n  a l l  n i g h t  i f  necessary .  

The p o l i c e  t h r e a t e n e d  t o  keep the 

R. 397-402, 

T r .  426-28. 

Timothy King r e c a l l e d ,  i n  a s ta tement  t o  the P u b l i c  

Defender 's  Office, tha t  'a Detective Myers brought  the Kings 

t o  the s t a t i o n  and i n t e r r o g a t e d  h i m .  

he was never  advised  of his  r i g h t s  even when the p o l i c e  

King main ta ined  that  

accused h i m  of  be ing  the p e r p e t r a t o r :  

you of your r i g h t s ?  

No, he d i d n ' t  say  nothing.  

... he was i n f e r r i n g  i t  was e i ther  you, 
w i f e  o r  Buddy who had done t h i s ?  

because w e  g o t  phone c a l l s  say ing  t ha t  you 
d i d  i t ,  Buddy d i d  i t  o r  your wi fe  d i d  i t .  
And I s a i d ,  g e t  ou t  of  here! 
wouldn ' t  shoot  anybody. 
wouldn ' t  shoot  anybody, and I d o n ' t  t h i n k  I 1  

Buddy d i d  i t .  '' 
And then  he threw a picture  down i n  f r o n t  
of m e ,  and i t  was Tommy, 

Q. And you say,  a g a i n  t h a t  he never  adv i sed  

A .  

Q. 

A .  Yes. Because he s a i d ,  one o f  three t h i n g s ,  

H e  was. . . 

your Right  
' I  

I s a i d ,  I 

"Well, somebody d i d  it. 

I s a i d ,  My wife  

Q. H i s  corpse? 

A .  Yea. And then  he s a i d .  uh. asked m e  if 
t h e  IE rand i u r v  would th;lnk he would, t h e y  w o u l d i . m e a b o u t e  I 
wouldn' t shoot  anybody. S 
I wouldn' t." 
b e l i e v e  m e  and I go. "I d o n ' t  know." 

. 11 
H e  noes. d i d  I t h i n k  theG'd 

R. 399-401. F i n a l l y ,  King broke down and changed h i s  s t o r y .  

While King 's  o r i g i n a l  account  of the even t s  on the n i g h t  of 

the shoot ing  p a r a l l e l  the account  above, a t  page 11, 

the new s t o r y  he t o l d  the p o l i c e  imp l i ca t ed  the defendant .  

R. 397-402, T r .  426-28. 

King t o l d  t h e  p o l i c e  t h a t  j u s t  b e f o r e  he and h is  w i f e  
12 



r e e n t e r e d  t h e  b a r  a f t e r  t h e  defendant dropped them o f f  

nearby, he heard a sho t  and glanced ac ross  t h e  street and 

saw Finkley i n  t h e  f a r  corner  of a s e r v i c e  s t a t i o n  s t a g e r r i n g  

and c lu t ch ing  h i s  c h e s t ,  

saw, i n  the d is tance ,  t h e  back of a s t a t i o n  wagon t h a t  looked 

l ike  t h e  defendant 's  c a r  d r iv ing  away i n  t h e  n ight .  

and his  w i f e  then a l l e g e d l y  turned away, r een te red  the bar 

and continued t h e i r  d r inking  without t e l l i n g  anyone of  

the inc iden t .  R. 401-02. 

R. 401. H e  a l s o  s t a t e d  that  he 

H e  

Rather than ob ta in  an independent s ta tement  from 

Margery King, t h e  po l i ce  brought h e r  i n t o  t h e  room where 

King was h e l d  a f t e r  he agreed t o  change his  s t o r y ,  and she  

s tayed  t h e r e  while  h e r  husband gave t h e  new account of t h e  

events  on t h e  n igh t  of F ink ley ' s  shooting. 

Both t h e  Kings u l t ima te ly  t e s t i f i e d  a t  t h e  defendant 's  t r i a l  

t o  t h i s  new version.  R. 402. 

Tr.  494-95. 

The s o l e  evidence a g a i n s t  t h e  defendant was t h e  testimony 

of t h e  Kings. 

with t h e  crime. 

s e r v i c e  s t a t i o n  where the  pimp was a l l e g e d l y  shot .  

t he  defendant has  c o n s i s t e n t l y  maintained h i s  innocence. 

R. 96. 

There was no phys ica l  evidence l i n k i n g  him 

There was no t  even any blood found a t  t h e  

F ina l ly ,  

The above r e c i t a t i o n  of t h e  f a c t s  i s  l i k e l y  t o  become 

important i n  t h e  event t h e  Court f i n d s  i t  necessary t o  

cons ider  t h e  ex ten t  t o  which the defendant was prejudiced 

by being denied h i s  c o n s t i t u t i o n a l  r i g h t s  t o  a r e p r e s e n t a t i v e  

j u r y  venire .  

1 3  



SUMMARY OF ARGUMENT 

The Fourth District  h e l d  t h a t ,  d e s p i t e  preserving the 

i s sues ,  t h e  defendant was procedural ly  b a r r e d  from r a i s i n g  

t h e  v i o l a t i o n  of h i s  c o n s t i t u t i o n a l  r i g h t s  t o  a r e p r e s e n t a t i v e  

v e n i r e  s i n c e  t h i s  Cour t ' s  dec is ion  i n  Spencer v. S t a t e ,  supra,  

c o n s t i t u t e d  an i n s i g n i f i c a n t  change i n  dec i s iona l  law" i n d i s -  11 

t i ngu i shab le  from t h e  "evolutionary refinement" represented  

by S t a t e  v. N e i l ,  457 So.2d 481 (Fla .  1989). 

The Fourth Distr ic t  ignored t h i s  Cour t ' s  language i n  

- N e i l ,  r e l y i n g  on U.S. Supreme Court precedent,  "that d i s t i n  
11 

t i v e  groups cannot be  sys t ema t i ca l ly  excluded from veni res .  

N e i l ,  supra a t  487. 

was a l ready  a long accepted c o n s t i t u t i o n a l  p r i n c i p l e  a t  t h e  

t i m e  N e i l  was handed down. 

The a l l e g e d  "change" wrought by Spencer 

The Fourth Distr ic t ' s  opinion a l s o  expres s ly  and d i r e c t l y  

c o n f l i c t s  wi th  t h i s  Cour t ' s  dec is ion  i n  Jackson v. Dugner, 

547 So.2d 1197 (Fla .  1989), holding t h a t  a defendant i s  not 
procedural ly  ba r red  when pos t  convic t ion  r e l i e f  i s  based on 

a properly preserved c o n s t i t u t i o n a l  i s sue .  

The opinion c o n f l i c t s  w i t h  dec is ions  of  o t h e r  d i s t r i c t  

c o u r t s  of appeal holding t h a t  infringement of t h e  S ix th  Amend- 

ment r i g h t  t o  a j u r y  t r i a l  " c o n s t i t u t e s  fundamental e r r o r .  

Nova v. S t a t e ,  439 So.2d 255 (Fla. 3d DCA 1983);  t h a t  t h e  

f a i r  c ros s - sec t ion  requirement i s  fundamental, Bass v. S t a t e ,  

368 So.2d 4,47, 449 (Fla.  1st DCA 1979);  and t h a t  such funda- 

mental e r r o r  may be r a i s e d  pos t  convict ion,  Nova, supra a t  

261. See a l s o  Jordan v. S t a t e ,  293 So.2d 131 (Fla .  2d DCA 

1974). 

I 1  
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Denial of defendant's right to due process of law 

in violation of the Fourteenth Amendment provides an 

additional basis for reversing the District Court's decision. 
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ARGUMENT 

POINT I 

DENIAL OF DEFENDANT ' S CONSTITUTIONAL 
RIGHT TO A JURY SELECTED FROM A RE- 
PRESENTATIVE CROSS-SECTION OF THE 
COMMUNITY CONSTITUTES FUNDAMENTAL 
ERROR AND REQUIRES REINSTATEMENT OF 
THE TRIAL COURT'S ORDER VACATING DEFEl 
DANT'S CONVICTION AND GRANTING H I M  
A NEW TRIAL. 

a .  THE DISTRICT COURT ERRED I N  RE- 
VERSING THE GRANT OF A NEW TRIAL 
AND I N  FINDING THE DEFENDANT 
PROCEDURALLY BARRED FROM R A I S I N G  
ON COLLATERAL REVIEW THE VIOLATION 
OF FUNDAMENTAL CONSTITUTIONAL 
RIGHTS DESPITE HAVING PROPERLY 
PRESERVED THE ISSUES AT TRIAL 
AND ON APPEAL. 

The Fourth D i s t r i c t ' s  holding t h a t  t h e  dec is ion  

i n  Spencer v. S t a t e ,  supra,  i s  an i n s i g n i f i c a n t  procedural 

refinement t h e  b e n e f i t  of which can be denied defendant 

under a r e t r o a c t i v i t y  a n a l y s i s  i s  a t  odds with t h e  substance 

o f  t h a t  dec is ion  and c o n f l i c t s  a s  w e l l  wi th  W i t t  v. S t a t e ,  

387 So.2d 922 (Fla .  1980), which set f o r t h  t h e  r e t r o a c t i v i t y  

a n a l y s i s  purportedly r e l i e d  upon by the  Fourth D i s t r i c t  t o  

deny defendant t h e  b e n e f i t  of Spencer. 

by i t s  own terms, t o  new i s s u e s  of law and r i g h t s  no t  re- 

cognized a t  t h e  time of convict ion.  

927 n.13, 929. 

The dec is ion  i n  Spencer he ld  t h e  Palm Beach County 

W i t t  i s  l imi t ed ,  

W i t t ,  supra a t  925, 

j u r y  d i s t r i c t i n g  system v i o l a t e d , i n  the  manner t h a t  i t  

c rea t ed  t h e  two d i s t r i c t s ,  t he  c o n s t i t u t i o n a l  requirement 

15 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

t h a t  j u r y  pools r e f l e c t  a c ros s - sec t ion  of t h e  county by 

sys t ema t i ca l ly  excluding from t h e  West Palm Beach District  

a s i g n i f i c a n t  proport ion of t h e  b l ack  population. 

t h i s  Court found, based on populat ion da ta  admitted by t h e  

S t a t e ,  t h a t  black persons had been underrepresented i n  t h e  

West Palm Beach Di s t r i c t  by 17%. Spencer, supra a t  1353. 

Spencer's two f i r s t  degree murder convic t ions  and death 

sentence were reversed.  The l ack  of any i n t e n t i o n a l  d i s -  

cr iminatory conduct, while  acknowledged by t h e  Court, was 

deemed i r r e l e v a n t .  I d .  a t  1354-55. Addi t iona l ly ,  t h e  two 

d i s t r i c t  system was found t o  v i o l a t e  t h e  equal p ro tec t ion  

r i g h t s  of defendants by a f fo rd ing  defendants i n  t h e  Glades 

d i s t r i c t ,  bu t  no t  those  i n  t h e  e a s t e r n  d i s t r i c t ,  a choice 

of which d i s t r i c t  they could be  t r i e d  i n .  Id .  

S p e c i f i c a l l y ,  

Not only does Spencer l ack  any language suggest ing t h a t  
11 t h i s  Court se t  f o r t h  a 

supra a t  925, bu t  t h e  dec is ion  i s  mandated by a long l i n e  

of U.S. Supreme Court cases  upholding a defendant 's  r i g h t  

t o  a r e p r e s e n t a t i v e  ven i r e  a s  a 

t he  r i g h t  t o  a j u r y  t r i a l  having independent S i x t h  and 

Fourteenth Amendment bases .  Taylor v. Louisiana,  419 U.S. 

522, 95 S .C t .  692, 42 L.Ed.2d 690 (1975); P e t e r s  v. K i f f ,  

407 U.S. 493, 92 S .C t .  2163, 32 L.Ed.2d 83 (1972); Glasser  

v. United S ta te$ ,  315 U.S. 60, 62 S .C t .  457, 86 L.Ed.2d 680 

(1942); S t r aude r  v. West Vi rg in i a ,  100 U.S. 303, 25 L.Ed. 

664 (1880). 

new c o n s t i t u t i o n a l  doctrine, ' '  W i t t y  

I' fundamental" component of 
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The c o n s t i t u t i o n a l  requirement of a r e p r e s e n t a t i v e  

ven i r e  was f irst  recognized by t h e  U.S. Supreme Court as 

an e s s e n t i a l  element of equal  p ro tec t ion  c l a u s e  of t h e  

Fourteenth Amendment. Strauder ,  100 U.S. a t  308-309. 

Even i n  t h i s  e a r l y  case,  t h e  Supreme Court recognized 

t h a t  no t  only were defendants harmed by t h e  exclusion of 

b lacks  from j u r y  pools, bu t  t h a t  t h e  members of t h e  ex- 

cluded c l a s s  were i n j u r e d  a s  w e l l .  S t rauder  thus a n t i -  

c i p a t e d  i n  1880 t h e  f u t u r e  Supreme Court cases  t h a t  would 

make the  f a i r  c ros s - sec t ion  requirement an abso lu te  r i g h t  

t h a t  when v i o l a t e d  would r e q u i r e  no showing of pre judice  

f o r  a defendant t o  p r e v a i l  and would not  r e q u i r e  the 

defendant t o  be of t h e  same race  a s  t h e  members of t h e  

excluded c l a s s .  

Extension of t h e  p r i n c i p l e  so  a s  t o  a l low any defendant 

t o  chal lenge t h e  a r b i t r a r y  exclusion of his  own o r  any o the r  

c l a s s  from j u r y  s e r v i c e  was accomplished i n  Glasser  v. 

United S t a t e s ,  315 U.S. a t  83-87. 

I n  Williams v. F lo r ida ,  399 U.S. 78, 90 S.Ct .  1893, 26 

L.Ed.2d 446 (1970), t h e  Supreme Court recognized t h e  f a i r  

c ross -sec t ion  requirement a s  an e s s e n t i a l  f e a t u r e  of t h e  

S ix th  Amendment guarantee of j u r y  t r i a l .  This  S i x t h  Amend- 

ment guarantee was imposed, by means of t h e  Fourteenth 

Amendment, on t h e  s t a t e s  i n  Taylor v. Louisiana,  419 U.S. 

a t  697, 702 (1975). "We accept  t h e  f a i r - c r o s s - s e c t i o n  

requirement a s  fundamental t o  t h e  j u r y  t r i a l  guaranteed by 

t h e  S i x t h  Amendment." Id .  a t  697. However, a s  e a r l y  a s  
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1953, the Supreme Court had s t a t e d :  

Our duty t o  p r o t e c t  the f e d e r a l  
c o n s t i t u t i o n a l  r i g h t s  of all does 
n o t  mean w e  must o r  should impose 
on s t a t e s  our conception of t h e  
DroDer source of j u r y  l i s t s ,  $o 

duty. 

Brown v. Allen,  344 U.S. 443, 474; 73 S.Ct.397, 416; 97 

L.Ed. 469 (1953). 

The due process c l a u s e  of t h e  Fourteenth Amendment 

was he ld  i n  P e t e r s  v. K i f f ,  supra,  t o  provide y e t  another  

c o n s t i t u t i o n a l  b a s i s  f o r  chal lenging the  exclusion from 

t h e  ven i r e  any i d e n t i f i a b l e  c l a s s  of c i t i z e n s .  

C t .  a t  2169. 

i n f r a ,  was h e l d  t o  b e  independent of t h e  S i x t h  Amendment 

and Fourteenth Amendment equal  p ro tec t ion  c l ause  guarantees  

Id .  92 S. 

This b a s i s ,  discussed i n  g r e a t e r  d e t a i l  

discussed above. 

Thus, t h e r e  a r e  t h r e e  independent f e d e r a l  c o n s t i t u t i o n a l  

bases  mandating t h a t  j u r i e s  b e  s e l e c t e d  from a r e p r e s e n t a t i v e  

c ros s - sec t ion  of t h e  community: 

1. The j u r y  requirement of t h e  S ix th  Amendment 
made app l i cab le  t o  the  S t a t e s  by t h e  Fourteenth 
Amendment. 

2. 
Amendment. 

3. 
Amendment. 

Re l i e f  under these  bases  cannot be l i m i t e d  t o  d i r e c t  

The equal  p ro tec t ion  c l a u s e  of t h e  Fourteenth 

The due process c l ause  of t h e  Fourteenth 

appeal only; P e t e r s  v. K j f f ,  supra,  f o r  example, was a 

habeas corpus case .  Habeas corpus i s  a c o l l a t e r a l  a t t a c k  

18 
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of a convict ion ind i s t ingu i shab le  (Eor purposes of g ran t ing  

relief from an i l l e g a l  conv ic t iog )  from t h e  c o l l a t e r a l ,  

i.e. pos t  convic t ion  

case.  Moreover, the S t a t e  "has a duty t o  g r a n t  the relief 

t h a t  f e d e r a l  l a w  requi res . "  Yates v. Aiken, 484 U.S. 211, 

216; 98 L.Ed.2d 546, 553 (1988). 

I n  Yates, t h e  U.S. Supreme Court he ld  t h a t  where a 

cha l lenge  presented i n  t h e  i n s t a n t  

defendant re l ies  upon a r e c e n t  Supreme Court dec is ion  t h a t  

i s  

p r i n c i p l e s ,  the defendant may, i n  c o l l a t e r a l  proceedings, 

r e l y  on t h e  new decis ion.  Yates,484 U.S. a t  216. I n  

effect ,  t h e  defendant is doing nothing more than r e l y i n g  

on 

v ic t ion ."  Id .  

I I  merely an appl ica t ion"  of e s t a b l i s h e d  c o n s t i t u t i o n a l  

1 1  p r i n c i p l e s  t h a t  were w e l l  s e t t l e d  a t  the time of con- 

Consequently, t h e  Supreme Court continued, t h e  re- 

t r o a c t i v i t y  a n a l y s i s  t r a d i t i o n a l l y  used t o  l i m i t  t h e  re- 

t r o a c t i v e  effect  of a new rule ' '  cannot b e  used t o  deny a 

defendant t h e  b e n e f i t ,  i n  c o l l a t e r a l  a t t a c k  proceedings 

of "'new' holdings ( t h a t )  a r e  merely a p p l i c a t i o n s  of 

p r i n c i p l e s  t h a t  were w e l l  s e t t l e d  a t  t h e  t i m e  of convict ion.  

Yates, 885 U.S. a t  216-17. 

11 

I t  

A t  t h e  s t a t e  cour t  l e v e l ,  dec i s iona l  law a l s o  e s t a b l i s h e s  

t h e  f a i r  c ros s - sec t ion  requirement a s  a long s tanding,  indeed, 

a fundamental element of the r i g h t  t o  t r i a l  by j u r y .  

S t a t e  v. N e i l ,  457 So.2d 481 (Fla.  19841, t h e  Fourth 

D i s t r i c t  apparent ly  completely overlooked t h i s  Cour t ' s  

language, r e l y i n g  on U.S. Supreme Court precedent,  accept ing  

I n  
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that "distinctive groups cannot be systematically ex- 

cluded from venires because petit juries must be selected 

from a representative cross-section of the community. 

- Neil, 457 So.2d at 487. Moreover, the Court in Neil, 

unlike the District Court in the present case, had no 

difficulty distinguishing the established right to a re- 

presentative venire from the separate considerations in- 

volved in peremptory challenge cases, of which Neil was one, 

that deal with the composition of individual petit juries. 

I 1  

I t  No one is entitled to a jury of any particular composition. 1 1  

Id. at 487. 

At the Districtcourt level, infringement of the Sixth 
11 Amendment right to a jury trial was held to 

fundamental error" in Nova v. State, 439 So.2d 255 (Fla. 

3d DCA 1983). 

fundamental, Bass v. State, 368 So.2d 447, 449 (Fla. 1st 

DCA 1979), and such fundamental error may be raised post 

conviction, Nova, supra at 261. Independent Sixth and 

Fourteenth Amendment grounds for the cross-sectional re- 

quirement were also recognized in Jordan v. State, 293 

So.2d 131 (Fla, 2d DCA 1974). 

constitute 

The fair cross-section requirement is itself 

Thus, the District Court opinion in Moreland, the 

present case, that the constitutional cross-section re- 

quirement recognized by this Court in Spencer is merely 

a new or different standard for procedural fairness, 

Moreland, 564 So.2d at 1166, simply cannot be reconciled 

with either the decision in Spencer itself, or the legal 

1 1  I t  
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bases for that decision set down in both federal and state 

case law. Nor is District Court's opinion consistent with 

the relevant portions of this Court's opinion in Neil. The 

District Court erroneously relied upon the peremptory 

challenge ruling in Neil, which the Supreme Court of Florida 

itself distinguished from the cross-sectional requirement. 

Peremptory challenge rulings cannot be used to deny a 

defendant established constitutional rights. 

Though, superficially, the exclusion of blacks from the 

jury pool (the venire) may seem analogous to such exclusion 

by means of peremptory challenges from petit juries, the 

two are controlled by entirely different rules and standards, 

albeit for similar constitutional reasons, namely, the 

assurance to both the defendant and the State of an impartial 

petit jury. 

These two issues, the constitutionally mandated represent- 

ative venire and the possibility of a representative petit 

jury, were recently the subject of extensive and enlightening 
discussion in Holland v. Illinois, 493 U.S.-, 107 L. Ed. 

2d 905, 106 S.Ct. 1785 (1990), which holding declined to 

extend the scope of the Sixth Amendment guarantee of a fair 

cross-section venire requirement to petit juries. Justice 

Scalia's majority opinion can cast considerable light upon 

and expand defendant' s argument that peremptory challenge/ 

petit jury cases are distinguishable from the case at bar 

and cannot be used as a basis for circumscribing or 

justifying the denial of defendant's right to a jury drawn 
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froma w n i r e t h a t  r ep resen t s  a f a i r  c ros s - sec t ion  of t h e  

community. 

Inasmuch a s  t h e  Distrkt  Court has  apparent ly  a t t ached  

some s i g n i f i c a n c e  t o  t h e  f a c t  t h a t  t h e  defendant i s  white,  

t he  Supreme Cour t ' s  p re fa to ry  r u l i n g  on s tanding should 

d i s p e l  any doubts a s  t o  whether defendant 's  r a c e  has any 

relevance i n  t h e  case  a t  hand: 

The threshold  ques t ion  i s  whether 
p e t i t i o n e r ,  who i s  white,  has  s tanding  
t o  r a i s e  a S i x t h  Amendment chal lenge 
t o  t h e  exclusion of b lacks  from his  
ju ry .  We hold t h a t  he does. 

Holland, 107 L.Ed.2d a t  914 (emphasis added). The Court 

explained t h a t  while t h e  dec is ion  i n  Batson v. Kentucky, 

476 U.S. 79, 90 L.Ed.2d 69, 106 S.Ct.  1712 (1986), involved 

a c o r r e l a t i o n  between t h e  defendant 's  r ace  and t h a t  of 

j u r o r ' s  excluded from t h e  p e t i t  j u r y  by prosecutor ' s  

peremptory chal lenges,  

We have never suggested, however, t h a t  
such a requirement of c o r r e l a t i o n  between 
t h e  group i d e n t i f i c a t i o n  of t h e  defendant 
and t h e  group i d e n t i f i c a t i o n  of excluded 
ven i r e  members is necessary f o r  S i x t h  
Amendment s tanding.  To t h e  cont ra ry ,  
our cases  hold t h a t  t h e  S i x t h  Amendment 
e n t i t l e s  every defendant t o  ob iec t  t o  
a ven i r e  t h a t  i s  not designed t o  re- 
p r e s e n t  a f a i r  c ros s - sec t ion  of t h e  
community, whether o r  no t  t h e  system- 
a t i c a l l y  excluded groups a r e  groups t o  
which he  himself belongs. 

Holland, Id .  The dec is ion  makes c l e a r  t h a t  t h e  above is  

merely a r e a s s e r t i o n  of e s t a b l i s h e d  p r i n c i p l e s  da t ing  back 

t o  1975, and which a r e ,  t he re fo re ,  c o n t r o l l i n g  i n  t h e  present  

c a s e  on t h e  i s s u e  of s tanding.  

22 



The Supreme Court then proceeded t o  expla in  t h a t  while  

t h e  Cons t i t u t ion  r e q u i r e s  t h a t  t h e  v e n i r e  must represent  a f a i r  

c ros s - sec t ion  of t h e  community (the c o n s t f t u t i o n a l  r i g h t  denied 

t h e  defendant he re in )  t h e  composition of the pe t i t  iu ry ,  f o r  

s i m i l a r  c o n s t i t u t i o n a l  reasons cannot b e  r equ i r ed  t o  be 

r ep resen ta t ive :  

"It has  long been e s t a b l i s h e d  t h a t  the racial  

groups cannot b e  excluded from v e n i r e  from which 

t h e  j u r y  i s  se l ec t ed .  

was f i r s t  set f o r t h  ... under the  Equal P ro tec t ion  

Clause. S t rauder  v, West Vi rg in i a ,  100 U.S. 303, 

25 L.Ed. 664 (1880). 

That c o n s t i t u t i o n a l  p r i n c i p l e  

... 
Our r e l a t i v e l y  r ecen t  cases ,  beginning with Taylor 

v. Louisiana,  hold t h a t  a f a i r - c ros s - sec t ion  v e n i r e  

is imposed by t h e  S i x t h  Amendment, which provides i n  

p e r t i n e n t  p a r t :  I n  a l l  c r imina l  prosecut ions,  t h e  

accused s h a l l  enjoy the r i g h t  t o  a speedy and publ ic  

t r i a l ,  by an i m p a r t i a l  j u r y  of t h e  S t a t e  and d i s t r i c t  

wherein t h e  crime was committed.. . I 1  The f a i r - c r o s s -  

s e c t i o n  ven i r e  requirement i s  obviously not  e x p l i c i t  

i n  t h i s  t ex t ,  bu t  i s  derivedfkom t h e  t r a d i t i o n a l  under- 

s tanding  of how an impar t ia l"  j u r y  i s  assemble . That 

t r a d i t i o n a l  understanding inc ludes  a r e p r e s e n t a t i v e  

veni re ,  s o  t h a t  t h e  j u r y  w i l l  be, a s  we have sa id ,  

drawn from a f a i r  c r o s s  s e c t i o n  of t h e  community. 

I 1  

( I  

11 I 1  

Taylor ,  419 U.S. a t  5 2 7 ,  42 L.Ed.2d 690 ,  95 S.Ct. 692 

(emphasis added). 
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The S i x t h  Amendment re-t of a f a h  cmss 

s e c t j o n  of t h  e v e n i r e  is a means of assu&g 9 

not  a r e p r e s e n t a t i v e  i u r v  (which t h e  C w s t + + u L h n  

does no t  demand). b u t  an -1 

does). Without t h a t  reauirement. t he  S t a t e  could 

draw u p  i u r v  l i s t s  i n  such a manner as t o  produce 

a p o o l o r i u r o r s t e l p  

ill disposed towards one o r  a l l  c l a s s e s  of defendants,  

and thus more l i k e l y  t o  y i e l d  p e t i t  j u r i e s  w i t h  

s i m i l a r  d i spos i t i on .  The S t a t e  w ould ha ve. i n  e f f e c t ,  

unl imited peremptory chal lenges t o  compose t h e  i u r y  

ts favor.  T l e  * .  

reauirement assures .  i n o the r  words. t h  a t  i n  t h e  

process of select ing t h e  p e t i t  j u r y  t h e  prosecut ion 

and defense w i l l  compete on an equal  b a s i s .  

But t o  say t h a t  t he  S i x t h  Amendment deprives  
11 t h e  S t a t e  of t h e  a b i l i t y  t o  s t a c k  t h e  deck" i n  

i t s  favor  i s  not  t o  say t h a t  each s i d e  may not ,  

once a f a i r  hand i s  d e a l t ,  use  peremptory cha l lenges  

t o  e l imina te  prospect ive j u r o r s .  11 

Holland, 107 L.Ed.2d a t  918-19 (emphasis added). I n  t h e  case  

a t  b a r  t he  S t a t e  had t h e  deck u n c o n s t i t u t i o n a l l y  s tacked 

a g a i n s t  t h e  defendant. 

t o  compete aga ins t  t h e  S t a t e  

t o  t h e  composition of t h e  j u r y .  

Reference t o  t h e  defendant 's  o r i g i n a l  Motion Rela t ing  t o  

The defendant never had t h e  opportuni ty  
11 on an equal bas i s"  wi th  respect 

This  i s  no t  mere specula t ion .  
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Composition of P e t i t  Ju ry  Panel demonstrates t h a t  the 

defendant merely des i r ed  t h a t  h i s  ca se  "be set  f o r  t r i a l  

on a week when a county-wide pool of j u r o r s  i s  a l r eady  

scheduled f o r  use i n  drawing both  a grand j u r y  and t r i a l  

j u r i e s . "  T r .  1129-30. The S t a t e  opposed the motion. Id.  

a t  13-14. 

i n i t i a l  j u r y  s e l e c t i o n  process,  t h a t  is, c o n t r o l  over the 

na tu re  of t h e  j u r y  pool. 

chal lenges,  where bo th  parties have t h e  same opportuni ty  

t o  remove prospec t ive  j u r o r s  from t h e  p e t i t  j u r y ,  the 

defendant h e r e i n  was hostage t o  t h e  S t a t e ' s  t a c t i c a l  pre-  

t r i a l  maneuvers. 

The S t a t e ,  thus,  exe rc i sed  c o n t r o l  over t h e  

Unlike t h e  s i t u a t i o n  w i t h  peremptory 

To add i n s u l t  t o  i n j u r y ,  t h e  S t a t e  then claimed 

during t h e  proceedings below, t h a t ,  i n  effect ,  i t  was i n  

t h e  defendant 's  b e s t  i n t e r e s t s  t o  have b lacks  excluded from 

t h e  veni re .  

counsel explained t o  the t r i a l  cou r t  and t e s t i f i e d  during 

t h e  post-convict ion hear ings  t h a t  because of defendant 's  

poverty he would b e  be t te r  served i f  t h e  j u r y  could b e  

selectedfrom a more heterogeneous pool than from t h e  over- 

whelmingly white  and a f f l u e n t  j u r y  pool t h a t  was t h e  r e s u l t  

of t h e  uncons t i t u t iona l  exclusion of blacks.  

S t a r t i n g  with a c o n s t i t u t i o n a l l y  drawn veni re ,  a f a i r l y  

d e a l t  hand i n  J u s t i c e  S c a l i a ' s  words, t r i a l  counsel could 

then  have el iminated any b i a sed  minori ty  j u r o r s  during v o i r  

d i r e .  

This ,  d e s p i t e  t h e  f a c t  t h a t  defendant 's  t r i a l  

T r .  14. 
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The present  ca se  paradigmatical ly  presents  the 

s i t u a t i o n  p roh ib i t ed  by t h e  S i x t h  Amendment s i n c e  a t  least  

1975. Addi t iona l ly ,  t h e  Fourteenth Amendment r i g h t  

permi t t ing  "any defendant t o  cha l lenge  the a r b i t r a r y  

exclusion from j u r y  s e r v i c e  of h i s  own o r  any o t h e r  c l a s s "  

da t e s  t o  1942. 

2167-68. Therefore,  defendant i s  not  seeking the b e n e f i t  

of a new ru le"  of c o n s t i t u t i o n a l  law whose r e t r o a c t i v i t y  

may be severe ly  circumscribed under c e r t a i n  circumstances 

P e t e r s  v. K i f f ,  92 S.Ct. 2163, 2167 n.9, 

I I  

a s  set f o r t h  i n  W i t t ,  supra.  

S i g n i f i c a n t l y ,  t h e  Supreme Court i n  Holland a l s o  re- 

a rule  'I i t e r a t e d  t h e  cu r ren t  d e f i n i t i o n  of "new ru le"  a s  

producing a r e s u l t  ' no t  d i c t a t e d  by p r i o r  precedent ' .  

Holland, 107 L.Ed.2d a t  920 ( c i t a t i o n  omitted).  

t h e  F lo r ida  Supreme Cour t ' s  holding i n  Spencer, 

and t h e  t r i a l  c o u r t ' s  r u l i n g  i n  t h e  i n s t a n t  case a r e  

I' 

Both, 

supra,  

d i c t a t e d  b y  p r i o r  precedent." I n  Yates, t h e  Supreme Court I I  

favorably c i t e d  J u s t i c e  Harlan on t h e  i s sue :  

F i r s t  i t  i s  necessary t o  determine 
whether a p a r t i c u l a r  dec i s ion  has  
r e a l l y  announced a 'new' r u l e  a t  
a l l  o r  whether i t  has  simply app l i ed  
a we l l - e s t ab l i shed  p r i n c i p l e  t o  
govern a case  which i s  c l o s e l y  
analogous t o  those  which have been 
prviously considered i n  t h e  p r i o r  
ca se  law ... One need not  b e  a 
r i g i d  p a r t i s a n  of Blackstone t o  
recognize t h a t  many, though not  a l l ,  
of t h i s  Cour t ' s  c o n s t i t u t i o n a l  
dec is ions  a r e  grounded upon funda- 
mental p r i n c i p l e s  whose content  does 
not change dramat ica l ly  from year t o  
year  bu t  whose meanings a r e  a l t e r e d  
slowly and s u b t l y  a s  genera t ion  
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succeeds generat ion.  I n  such a 
contex t  i t  appears very d i f f i c u l t  
t o  argue aga ins t  t h e  a p p l i c a t i o n  
of t h e  'new' r u l e  i n  a l l  habeas 
cases. 

Yates, 484 U.S. a t  216 ( c i t i n g  Desist v. United S t a t e s ,  

394 U.S. 244, 263-64; 22 L.Ed.2d 248, 89 S.Ct .  1030). 

This  reasoning, t h e  Court h e l d  i s  c o n t r o l l i n g  i n  cases  

where t h e  defendant seeks the b e n e f i t  of new dec is ions  

t h a t  merely apply e x i s t i n g  p r i n c i p l e s .  

Analogously, s i n c e  Spencer i s  an a p p l i c a t i o n  of long 

e s t a b l i s h e d  c o n s t i t u t i o n a l  p r i n c i p l e s ,  t h e  defendant i n  

t h e  i n s t a n t  ca se  should not  be  denied i t s  b e n e f i t .  

F lo r ida  Rule of Criminal Procedure 3.850 by i t s  express  

terms provides f o r  r e l i e f  from judgments en tered  i n  v i o l a t i o n  

of c o n s t i t u t i o n a l  law. 

holds  t h a t  t h e  c o n s t i t u t i o n a l  e r r o r  must b e  fundamental, 

t h i s  requirement a p p l i e s  only t o  cases  where t h e  c o n s t i t u t i o n a l  

i s s u e  i n  ques t ion  has not previously been properly preserved 

o r  even r a i s e d .  See e.g. Nova v. S t a t e ,  439 So.2d a t  261 

(fundamental e r r o r  may b e  r a i s e d  f o r  f i r s t  time i n  a Rule 

3.850 motion.) Nevertheless,  t h e  case  law discussed above 

amply demonstrates t h e  fundamental n a t u r e  of t h e  f a i r  c ross -  

s e c t i o n  requirement. 

c o u r t ' s  determinat ion of t h e  fundamental s ign i f icance"  of 

t h e  c ros s - sec t ion  requirement i n  t h e  contex t  of t h e  r e t r o -  

a c t i v i t y  a n a l y s i s  set  f o r t h  i n  W i t t  v. S t a t e ,  supra.  

Although t h e  case  law gene ra l ly  

This  f a c t  i s  not  undermined by t h e  t r i a l  
I' 

The Court w i l l  f i n d  a d d i t i o n a l  support  f o r  r e i n s t a t i n g  

t h e  t r i a l  c o u r t ' s  o rder  g ran t ing  defendant a new t r i a l  i n  
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B e r r y h i l l  v. Zant, 858 F.2d 633 (11th C i r .  1988). I n  

t h a t  case,  the Eleventh Circuit  gran ted  f e d e r a l  habeas 

corpus re l ief  t o  a S t a t e  pr i soner ,  previously denied 

s i m i l a r  S t a t e  re l ie f ,  on t h e  grounds t h a t  t h e  p r i sone r ' s  

showing t h a t  a d i s t i n c t i v e  group was sys t ema t i ca l ly  ex- 

cluded from t h e  j u r y  pool e s t a b l i s h e d  a v i o l a t i o n  of t h e  

S i x t h  and Fourteenth Amendments. 

I n  t h e  f i r s t  ins tance ,  t h e  Court h e l d  t h a t  where t h e r e  

i s  no d i spu te  a s  t o  t h e  evidence of underrepresentat ion,  

t h e  reviewing cour t  i s  presented with only a . q u e s t i o n  of 

law a s  t o  whether t h e  under representa t ion  complained of i s  

u n f a i r  and unreasonable i n  v i o l a t i o n  of t h e  S i x t h  Amenment's 

f a i r  c ross -sec t ion  requirement. I n  t h e  present  case,  t h e r e  

i s  a l s o  no d i spu te  a s  t o  t h e  under representa t ion  of b l acks  

i n  t h e  West Palm Beach j u r y  d i s t r i c t .  Thus, t h i s  Court 

is only presented wi th  a ques t ion  of law, which it a l r eady  

answered i n  t h e  defendant 's  favor  i n  Spencer and which i t  

i s  f r e e  t o  answer again i n  favor  of t h e  defendant i n  the 

present  case.  

Relying on U.S. Supreme Court precedent t h e  Court held:  

The defendant i s  e n t i t l e d  t o  a 
j u r y  drawn from a source i n  which 
t h e  r ep resen ta t ion  of d i s t i n c t i v e  
groups i s  " f a i r  and reasonable" i n  
r e l a t i o n  t o  t h e i r  r ep resen ta t ion  
i n  t h e  community. Duren v. Missouri ,  
439 U.S. 357, 364, 99 S.Ct. 664, 6680 

B e r r y h i l l ,  858 F.2d a t  637. I n  d iscuss ing  what degree 

of dev ia t ion  may b e  acceptab le  i n  a given case,  t h e  

Court observed : 
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A given degree of devia t ion  might 
be c o n s t i t u t i o n a l l y  permiss ib le  i n  
a case  where t h e  s t a t e  took every 
reasonable  s t e p  t o  ensure represen- 
t a t i o n  of a l l  groups y e t  cons t i -  
t u t i o n a l l y  impermissible i n  a case 
where t h e  s t a t e  neglec ted  t o  t a k e  
such steps.  

6i;en t h e  r e l a t i v e  ease  w i t h  which 
t h e  under representa t ion  could have 
been co r rec t ed  i n  t h i s  case,  w e  
simply cannot conclude t h a t  t h e  re- 
p resen ta t ion  of women on t h e  master 
j u r y  l i s t  was f a i r  and reasonable.  

B e r r y h i l l ,  858 F.2d a t  638, 639. 

hold t h a t  t h e  S t a t e  was r equ i r ed  t o  r e t r y  the defendant. 

The Court went on t o  

I n  t he  p r e s e n t  case,  t h e r e  i s  no evidence t h a t  e f f o r t s  

Beach County t o  achieve a r e p r e s e n t a t i v e  c ros s - sec t ion  i n  

both  d i s t r i c t s .  The purpose of the two d i s t r i c t s  was f o r  

t he  convenience of j u r o r s  and t h e  s i m p l i c i t y  of drawing 

one s t r a i g h t  l i n e  down the county, d iv id ing  it i n t o  

e a s t e r n  and western d i s t r i c t s .  Spencer, 545 So.2d a t  

1353, R. 293-313. The defendant 's  r i g h t  t o  a j u r y  drawn 

from a c ros s - sec t ion  of the community cannot be  thus  

subordinated t o  incremental  i nc reases  i n  convenience. 

d i s t r i c t s  could be achieved by simply a d j u s t i n g  the boundary 

l i n e  between t h e  two d i s t r i c t s .  

Therefore,  where, as  i n  t h e  case  a t  ba r ,  t h e r e  have been 

no e f f o r t s  o r  inadequate e f f o r t s  t o  a s s u r e  t h e  defendant of 

a j u r y  drawn from a poo l  t h a t  r e f l e c t s  a f a i r  c ros s - sec t ion  
11 of t h e  community, t h e  Court must, based on t h e  ba re  showing 
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o f  underrepresentat ion,  ... hold  as a ma t t e r  of law that  

t h e  exclusion of the group was u n f a i r  and unreasonable. 

B e r r y h i l l ,  858 F.2d a t  638. 

11 

Fina l ly ,  on equal  p ro tec t ion  grounds alone,  t h e  

Distr ic t  Cour t ' s  dec is ion  should be reversed  and t h e  t r i a l  

c o u r t ' s  dec is ion  r e i n s t a t e d .  The use of t h e  uncons t i t u t iona l  

j u r y  d i s t r i c t i n g  system has been shown t o  be  s p o t t y  and i n -  

cons i s t en t .  Statement of Fac ts ,  supra a t  3, 5-6. Not a l l  

judges c o n s i s t e n t l y  used the  system, numerous defendants 

were af forded  j u r i e s  r e p r e s e n t a t i v e  of t h e  county as a whole, 

and only defendants i n  t h e  Belle Glade d i s t r i c t  were given 

t h e  choice of whether t o  be  t r i e d  i n  the G l a d e s . d i s t r i c t  

(52.080% black) o r  t h e  West Palm Beach d i s t r i c t  (93.607% 

white) .  R. 298-300, 208. 

A s  with t h e  ob jec t ions  t o  t h e  den ia l  of a r e p r e s e n t a t i v e  

veni re ,  t h e  defendant has  c o n s i s t e n t l y  r a i s e d  and preserved 

h i s  ob jec t ions  t o  t h e  den ia l  of equal pro tec t ion .  

c o n s t i t u t i o n a l  r i g h t  holds  t h a t  every one i s  e n t i t l e d  t o  

s t and  be fo re  t h e  l a w  on equal  terms with,  and t o  enjoy t h e  

same r i g h t s  a s  belong t o  o the r s  i n  l i ke  s i t u a t i o n .  C . f .  

Caldwell v. Mann, 26 So.2d 788 (Fla. 1946). The d e n i a l  t o  

t h e  defendant of a r i g h t  gran ted  t o  numerous s i m i l a r l y  

s i t u a t e d  defendants r e q u i r e s  t h a t  he  b e  gran ted  a new t r i a l .  

This  
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b. DENIAL OF THE FUNDAMENTAL RIGHT 
TO A REPRESENTATIVE VENIRE RE- 
QUIRES AN INDEPENDENT FOURTEENTH 
AMENDMENT ANALYSIS WHICH PRESUMES 
PREJUDICE TO THE DEFENDANT AND 
COMPELS A RETRIAL OF THE CASE. 

I r r e s p e c t i v e  of o t h e r  c o n s t i t u t i o n a l  bases  f o r  r e l i e f  

and t h e  i s s u e  of r e t r o a c t i v i t y ,  t h e  due process c l a u s e  of 

t h e  Fourteenth Amendment provides  an a d d i t i o n a l  and inde- 

pendent ground f o r  r e i n s t a t i n g  t h e  t r i a l  c o u r t ' s  g r a n t  of 

a new t r i a l .  

The i s s u e  r a i s e d  i s  whether t h e  circumstances surrounding 

defendant 's  t r i a l  were so u n f a i r  a s  t o  have deprived t h e  

defendant of due process of l a w .  I n  P e t e r s  v. K i f f ,  supra,  

t h e  U.S. Supreme Court he ld  t h a t  t h e  due process r i g h t  t o  a 

competent and i m p a r t i a l  t r i b u n a l  precludes t h e  systematic  

exclusion of an i d e n t i f i a b l e  class of c i t i z e n s .  Id .  92 S.Ct. 

a t  2169. The Court observed t h a t  long be fo re  t h e  S ix th  

Amendment j u r y  t r i a l  requirement was express ly  imposed on 

t h e  s t a t e s ,  t h e  due process c l ause  pro tec ted  defendants not  

j u s t  from a c t u a l l y  b i a sed  j u r o r s ,  bu t  from circumstances t h a t ,  

even absent  a showing of a c t u a l  b i a s ,  c r e a t e d  t h e  l i k e l i h o o d  

o r  appearance of b i a s :  

I l l e g a l  and uncons t i t u t iona l  j u r y  
s e l e c t i o n  procedures c a s t  doubt 
on t h e  i n t e g r i t y  of t h e  whole 
j u d i c i a l  process.  They c r e a t e  t h e  
appearance of b i a s  i n  t h e  dec is ion  
of i nd iv idua l  cases ,  and they i n -  
c r ease  t h e  r i s k  of a c t u a l  b i a s  a s  
w e l l .  

P e t e r s  v. K i f f ,  92 S.Ct .  a t  2168. On t h i s  b a s i s  and because 

t h e  exclusion of a c l a s s  of c i t i z e n s  i n j u r e s  not  j u s t  t h e  

defendant bu t  t h e  excluded class a s  w e l l ,  t h e  Court r u l e d  

t h a t  t h e r e  need b e  no showing of harm t o  ra ise  t h e  exclusion 
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o f  a group from the venire .  As the Court explained: 

The exclusion from j u r y  s e r v i c e  of 
a s u b s t a n t i a l  and i d e n t i f i a b l e  c l a s s  
of c i t i z e n s  has  a p o t e n t i a l  impact 
t h a t  i s  t o o  s u b t l e  and t o o  pervasive 
t o  admit of confinement p a r t i c u l a r  
i s s u e s  o r  p a r t i c u l a r  ca ses  ... ... 
It i s  i n  t h e  n a t u r e  of the p r a c t i c e s  
t h a t  proof of a c t u a l  harm, o r  lack of 
harm, is  v i r t u a l l y  impossible t o  adduce ... 
I n  l i g h t  of the g r e a t  p o t e n t i a l  f o r  harm 
l a t e n t  i n  an uncons t i t u t iona l  j u ry -  
s e l e c t i o n  system, and t h e  s t rong  i n t e r e s t  
of t h e  c r imina l  defendant i n  avoiding 
t h a t  harm, any doubt should b e  reso lved  
i n  favor  of g iv ing  t h e  opportuni ty  f o r  
chal lenging t h e  j u r y  t o  too  many 
defendants , ra ther  than  g iv ing  i t  t o  t o o  
f e w .  
Accordingly, w e  ho ld  that, whatever his  
race ,  a c r imina l  defendant has  s tanding 
t o  chal lenge  t h e  system used t o  select  
h i s  grand o r  p e t i t  j u r y ,  on t h e  ground 
t h a t  i t  a r b i t r a r i l y  excludes from s e r v i c e  
the members of any race ,  and thereby 
denies him due process of law. 

Peters v. K i f f ,  92 S.Ct.  2169. 

and addressed the  necessary d i s p o s i t i o n  of cases  where t h e  

The Supreme Court continued 

exclusion of a c l a s s ,  such a s  b lacks ,  was es tab l i shed .  An 

exclusionary system, t h e  Court s t a t e d ,  cannot be  j u s t i f i e d .  

I f  b lacks  were excluded from defendant 's  grand o r  p e t i t  

j u r i e s ,  then h e  was convicted by a t r i b u n a l  t h a t  f a i l e d  t o  
11 s a t i s f y  t h e  elementary requirements of due process'' and 

the convic t ion  could no t  s tand.  I d .  a t  2170. 

Given t h e  undisputed exclusion of b lacks  from t h e  v e n i r e  

from which defendant 's  t r i a l  j u r y  was se l ec t ed ,  defendant 

Mervyn Moreland's convict ion must be  vacated on due process 

grounds alone.  
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Moreover, though P e t e r s  v. Kiff ,  supra, p r o h i b i t s  

harmless e r r o r  a n a l y s i s  i n  the present  circumstances, actual 

pre judice  t o  t h e  defendant has  been e s t ab l i shed .  

counsel ' s  testimony t h a t  t h e  defendant would have b e n e f i t t e d  

from t h e  p o s s i b i l i t y  of g r e a t e r  d i v e r s i t y  on h i s  j u r y  panel 

was unrebut ted.  Addi t iona l ly ,  i n  a c i r cums tan t i a l  case as 

c lose2  a s  t h e  one a t  ba r ,  i t  cannot be concluded beyond a 

reasonable doubt t h a t  a j u r y  drawn from a r e p r e s e n t a t i v e  ven i r e  

would have convicted t h e  defendant. 

T r i a l  

2 
This  c h a r a c t e r i z a t i o n  i s  s t a t e d  i n  terms which a r e  most 

favorable  t o  the  S t a t e .  See Statement of Fact,  supra,  a t  
8-13. 

33 



1 
I 
8 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
8 
I 
1 
I 
I 
I 

c. 

The Supreme 

THE DISTRICT COURT FUNDAMENTALLY 
ERRED I N  REVERSING THE TRIAL COURT 
AND FINDING THAT THE APPLICATION OF 
WITT V.  STATE, 387 So.2d 922 (Fla.  
1984), REQUIRES THAT DEFENDANT BE 
DENIED THE BENEFIT OF THIS COURT'S 
DECISION I N  SPENCER V. STATE, 545 
So.2d 1352 (Fla. 1989). 

Court of F l o r i d a  i n  W i t t  v. S t a t e 3  s e t  f o r t h  

t h e  s tandards  and genera l  p r i n c i p l e s  t o  be app l i ed  on a case-  

by-case b a s i s  t o  determine whether a new r u l e  of l a w  should be  

app l i ed  r e t r o a c t i v e l y  i n  post convic t ion  proceedings. 

While nothing i n  W i t t  express ly  precludes a cour t  from 

u t i l i z i n g  i t s  a n a l y s i s  so a s  t o  apply r e t r o a c t i v e l y  a dec is ion  

such a s  Spencer, which i s  merely an a p p l i c a t i o n  of long- 

s tanding  c o n s t i t u t i o n a l  p r i n c i p l e s ,  t o  a case  wherein those  

c o n s t i t u t i o n a l  i s s u e s  were properly preserved, when a re- 

viewing cour t  seeks t o  l i m i t  r e t r o a c t i v e  a p p l i c a t i o n  of a 

subsequent dec is ion  -- t h e  express  language i n  W i t t  confines  

i t s  a p p l i c a t i o n  t o  "new c o n s t i t u t i o n a l  doctr ines"  and 

b e l a t e d l y  acquired r i g h t s  which were not  recognized a t  t h e  11 

t i m e  of t h e i r  convict ion.  " W i t t ,  387 So.2d a t  925, 927 11.13. 

As t h e  F i r s t  D i s t r i c t  Court of Appeal s t a t e d ,  W i t t  holds:  

Only those which are  major c o n s t i t u t i o n a l  
changes of l a w  r e s u l t i n g  i n  fundamentally 
s i g n i f i c a n t  developments may be r a i s e d  
i n i t i a l l y  on a motion f o r  pos t  convic t ion  
r e l i e f .  

3 
W i t t  was based a t  l e a s t  i n  p a r t  on t h e  U.S. Supreme 

Cour t ' s  r e t r o a c t i v i t y  a n a l y s i s  i n  L i n k l e t t e r  v. Walker, 
381 U.S. 618, 85 S.Ct.  1731, 14 L.Ed.2d 601 (1965). The 
U.S. Supreme Court r e c e n t l y  completed i t s  s h i f t  away 
from t h e  L i n k l e t t e r  a n a l y s i s  and adopted t h e  a n a l y t i c a l  
framework f o r  r e t r o a c t i v i t y  i n  c o l l a t e r a l  review of 
J u s t i c e  Harlan. Teague v. Lane, 489 U.S.-, 103 LoEd. 
2d 334, 109 S.Ct.-. 
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S t a t e  v. Austin,  532 So.2d 19 (Fla.  5 t h  DCA 1988). The 

Distr ic t  Court ' s  extension of W i t t  t o  l i m i t  o r  c u r t a i l  the 

enforcement of e s t a b l i s h e d  c o n s t i t u t i o n a l  r i g h t s  i n  pos t  

convict ion proceedings i s  i n c o n s i s t e n t  wi th  t h e  t r a d i t i o n a l  

manner i n  which W i t t  i s  appl ied.  

I n  u t i l i z i n g  t h e  a n a l y s i s  i n  W i t t ,  t h e  t r i a l  cou r t  sought 

t o  avoid holding t h a t  t h e  c o n s t i t u t i o n a l  de fec t  i n  t h e  

present  ca se  was fundamental. Such an express  f ind ing ,  t h e  

cour t  feared,  would "open t h e  floodgates" t o  o t h e r  cases  

where t h e  c ross -sec t ion  requirement was no t  preserved. 

Trea t ing  Spencer a s  s e t t i n g  f o r t h  a new r u l e  (though t h e  

cour t  conceded i n  i t s  order  t h a t  t h i s  d id  not  appear t o  be  

the  case) ,  allowed t h e  cour t  t o  g ive  t h e  dec is ion  l i m i t e d  

r e t r o a c t i v e  e f f e c t  t h a t  i s  i n  f u l l  accord with F lor ida  case  

l a w .  

The dec is ion  i n  W i t t  cannot be  properly r a i s e d  without  

tak ing  i n t o  account t h e  F lo r ida  Supreme Court ' s  express ly  

s t a t e d  concern f o r  f a i r n e s s  i n  ind iv idua l  cases:  

Considerat ions of f a i r n e s s  and uniformity 
make it  "very d i f f i c u l t  t o  j u s t i f y  de- 
pr iv ing  a person of h i s  l i b e r t y  o r  h i s  
l i f e ,  under process no longer  considered 
acceptab le  and no longer  app l i ed  t o  
ind i s t ingu i shab le  cases. I t  

- W i t t ,  387 So.2d a t  925, ( c i t a t i o n  omitted).  With t h i s  caveat ,  

t h e  F lo r ida  Supreme Court a r t i c u l a t e d  t h e  genera l  s tandards  

f o r  deciding i s s u e s  of r e t r o a c t i v i t y :  a new r u l e  of dec i s iona l  

l a w  must (a) i s s u e  from t h e  United S t a t e s  o r  F lor ida  Supreme 

Court, (b) be c o n s t i t u t i o n a l  i n  na ture ,  and (c) c o n s t i t u t e  a 
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development of fundamental s i g n i f i c a n c e  r a t h e r  than an 

evolu t ionary  refinement i n  the law. 

t h e  f i r s t  two are  no t  i n  d ispute .  

Spencer concerns a development of fundamental s i g n i f i c a n c e  

i s  answered i n  t h e  a f f i r m a t i v e  by r e fe rence  t o  t h e  ex tens ive  

U.S. Supreme Court case law c i t e d  above. To re i terate ,  t h e  

f a i r - c ros s - sec t ion  i s  

guaranteed by t h e  S i x t h  Amendment'' and i s  made a p p l i c a b l e  

t o  t h e  S t a t e s  through t h e  Fourteenth Amendment. 

95 S.Ct .  a t  697, B e r r y h i l l  v. Zant, 858 F.2d 63 (11th C i r .  

1988). 

I n  t h e  present  ca se  

That t h e  dec is ion  i n  

II fundamental t o  t h e  j u r y  t r i a l  

Taylor,  

The present  ca se  cannot be  reasonably d i s t ingu i shed  from 

Both defendants objected t o  p r e c i s e l y  t h e  same un- Spencer. 

c o n s t i t u t i o n a l  system on t h e  same grounds. 

i s  t h a t  t h e  crime i n  t h i s  i n s t ance  was not  considered so 

heinous a s  t o  warrant t h e  death penalty.  

t h a t  had t h e  defendant received t h e  death penalty,  which 

t h e  S t a t e  aggress ive ly  pursued, h i s  case,  a r i s i n g  a s  i t  d id  

while  Spencer was be fo re  t h e  Supreme Court, would have reached 

the  Supreme Court on appeal following Spencer, and would have 

been d e a l t  wi th  i n  t h e  same manner a s  Amos v. State,  545 

So.2d 1352 (Fla. 1989), t h e  companion case  t o  Spencer, i n  

y h i c h  t h e  Court summarily reversed  t h e  convic t ion  and death 

sentence of S p e n c e r ' s  codefendant by r e fe rence  t o  i t s  

dec is ion  i n  Spencer v. S t a t e .  

As was s t a t e d  e a r l i e r ,  t h e  l i m i t e d  r e t r o a c t i v i t y  which 

The only d i f f e rence  

It i s  sad ly  i r o n i c  
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t h e  t r i a l  cour t  app l i ed  i n  this  case  is  f u l l y  supported 

by F lo r ida  case l a w .  

(Fla.  1989), t h e  F lo r ida  Supreme Court a f forded  a defendant 

seeking c o l l a t e r a l  relief a l i m i t e d  form of r e t r o a c t i v i t y  

I n  Jackson v. Dugger, 547 So.2d 1197 

ind i s t ingu i shab le  from t h a t  a f forded  t h e  defendant i n  t h e  

present  case.  

The defendant i n  Jackson, convicted of f i r s t  degree 

murder, p e t i t i o n e d  t h e  F lo r ida  Supreme Court f o r  a w r i t  

of habeas corpus and appealed t h e  t r i a l  c o u r t ' s  d e n i a l  of 

h e r  motion f o r  post  convic t ion  r e l i e f .  

and death sentence f o r  t h e  k i l l i n g  of  a po l i ce  off icer  had 

been aff i rmed previously by the F lo r ida  Supreme Court on 

d i r e c t  appeal,  w i th  t h e  Court express ly  r e j e c t i n g  a s  harm- 

less e r r o r  h e r  ob jec t ion  t o  c e r t a i n  testimony a t  t r i a l  by 

t h e  county s h e r i f f  concerning t h e  impact of t h e  murdered 

o f f i c e r ' s  death on t h e  morale of t h e  s h e r i f f ' s  department. 

Some t i m e  a f t e r  t h e  F lo r ida  Supreme Cour t ' s  aff i rmance 

Jackson 's  convic t ion  

of Jackson 's  convict ion,  t h e  United S t a t e s  Supreme Court 

r u l e d  i n  Booth v. Maryland, 482 U.S. 496, 107 S.Ct.  2529, 

96 L.Ed.2d 440 (1987), t h a t  v i c t im  impact evidence presented 

t o  a j u r y  i n  a cap i t a l  case  v i o l a t e d  a defendant 's  Eighth 

Amendment r i g h t s .  

P r i o r  t o  Jackson, t h e  F lo r ida  Supreme Court had a l r eady  

considered and r e j e c t e d  r e t r o a c t i v i t y  of  t h e  r u l e  i n  Booth 

i n  Grossman v.  S t a t e ,  525 So. 2d 833 (Fla .  1988), a case  

t h a t  was before  t h e  Court on d i r e c t  appeal.  The Court he ld  

t h a t  the e r r o r  complained of ,  i n t roduc t ion  of v i c t im  impact 
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evidence, was not  so  fundamental a s  t o  r e q u i r e  r e t r o a c t i v i t y  

i n  a l l  cases .  Grossman, 525 So.2d a t  842. 

I n  addressing the s i t u a t i o n  i n  Jackson, t h e  F lo r ida  Supreme 

Court, r e l y i n g  on i t s  dec is ion  i n  W i t t ,  he ld :  

Booth r ep resen t s  a fundamental 
change i n  t h e  c o n s t i t u t i o n a l  law 
of c a p i t a l  sentencing t h a t ,  in t h e  
i n t e r e s t s  of f a i r n e s s  r e q u i r e s  t h e  
dec is ion  t o  be  given r e t r o a c t i v e  
app l i ca t ion .  We recognized i n  Gross- 
man v. S t a t e ,  525 So.2d 833 (Fla.  1988), 
however, t h a t  no language i n  the 
Booth dec is ion  suggests  t h a t  Booth 
b e  appl ied  r e t r o a c t i v e l y  t o  cases  i n  
which t h e r e  was no ob jec t ion  t o  t h e  
v i c t i m  impact evidence. 
t r i a l  counsel d id  i n s t i t u t e  a t imely  
obiec t ion  t o  t h e  in t roduc t ion  of t h e  
s h e r i f f ' s  testimony i n  t h e  lower 
cour t  and a l s o  moved f o r  a m i s t r i a l  
a t  t h e  c l o s e  of t h e  testimony. 
Addit ional ly .  t h i s  i s s u e  was add ressed 
on d i r e c t  appeal.  Therefore,  Jackson 
i s  no t  procedural ly  ba r red  from 

rel-I& 

I n  this  case  

Jackson, 547 So.2d a t  1199. (emphasis added) 

Holding t h a t  Jackson 's  ob jec t ion  t o  t h e  s h e r r i f ' s  

testimony was, i n  e f f e c t ,  an ob jec t ion  t o  v i c t im  impact 

evidence, t h e  F lo r ida  Supreme Court vacated defendant 's  

sentence.  Jackson, 547 So.2d a t  1199. The dec is ion  i n  

Jackson demonstrates t h a t  th is  Court recognizes a l i m i t e d  

form of r e t r o a c t i v i t y  t h a t  allows defendants i n  c o l l a t e r a l  

a t t a c k  proceedings t h e  b e n e f i t  of an e n t i r e l y  new r u l e  of 

c o n s t i t u t i o n a l  law, provided t h e  defendant made a t imely 

objec t ion  a t  t r i a l  r a i s i n g  e s s e n t i a l l y  t h e  same i s s u e  

addressed by t h e  new r u l e .  
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I n  t h e  case  a t  ba r ,  j u s t  as i n  Jackson, t h e  defendant, 

a s s e r t i n g  his  c o n s t i t u t i o n a l  r i g h t  - i n  t h i s  case- t o  a 

j u r y  drawn from a pool r e f l e c t i n g  a c ros s - sec t ion  of t h e  

community, made a t imely objec t ion  a t  t h e  t r i a l  level and 

r a i s e d  t h e  i s s u e  on appeal.  Again, a s  i n  Jackson, defendant 

was denied re l ie f  a t  bo th  the t r i a l  l e v e l  and on d i r e c t  appeal. 

Now t h a t  t h e  Court has  v indica ted  t h e  defendant 's  p o s i t i o n  

by r u l i n g  i n  Spencer, on the same s t a t i s t i ca l  evidence the 

defendant presented below, t h a t  t h e  West Palm Beach j u r y  

d i s t r i c t  did,  i n  f a c t ,  sys t ema t i ca l ly  and u n c o n s t i t u t i o n a l l y  

exclude a s i g n i f i c a n t  concent ra t ion  of b lack  persons, defendant 

must, i n  a l l  f a i r n e s s ,  be a f forded  t h e  b e n e f i t  of t h a t  decis ion.  

The dec is ions  i n  Jackson and Grossman a l s o  demonstrate 

t h a t  t h e  term fundamental e r r o r  may, depending on t h e  circum- 

s tances ,  r e f e r  e i t h e r  t o  an e r r o r  t h a t  r equ i r e s  f u l l  r e t r o -  

a c t i v i t y ,  o r  t o  one t h a t  allows only l i m i t e d  r e t r o a c t i v i t y .  

* * * *  
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CONCLUSION 

The t r i a l  cour t  properly gran ted  defendant a new t r i a l  

s i n c e  h i s  o r i g i n a l  j u r y  t r i a l  had been v i t i a t e d  by the sys- 

tematic  exclusion of b lacks  from t h e  veni re .  

t r i c t  Court of Appeal e r r e d  i n  revers ing  t h e  t r i a l  c o u r t ' s  

o rder  and i t s  dec is ion  s tands  i n  d i r e c t  and express  c o n f l i c t  

with t h e  dec is ions  of t h i s  Honorable Court and of t h e  d i s t r i c t  

c o u r t s  of appeal on t h e  app l i cab le  issues of law. 

t h i s  Court should quash t h e  opinion of t h e  Fourth District 

i n  t h e  i n s t a n t  case  and r e i n s t a t e  the dec is ion  and order  of 

The Fourth D i s -  

Therefore,  

t h e  t r i a l  cour t .  

Respec t fu l ly  submitted, 
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