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PRELIMINARY STATEMENT 

A p p e l l a n t - P e t i t i o n e r  i s  r e f e r r e d  t o  as  the d e f e n d a n t ,  

and  the Appel lee-Respondent  i s  r e f e r r e d  t o  as the S t a t e .  

The f o l l o w i n g  symbols w i l l  be used:  

"R. l 1  Record on a p p e a l .  

O r i g i n a l  t r i a l  t r a n s c r i p t .  

I n i t i a l  Brief o f  A p p e l l a n t - P e t i t i o n e r .  

Answer Brief of Appel lee-Respondent .  

Appendix t o  A p p e l l a n t ' s  Reply  Brief.  

1 1  T r .  

"P . B r  . 
" R . B r .  " 

"Ap p . 

1 1  
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ADDITIONAL STATEMENT OF THE CASE AND FACTS 

The S t a t e  now maintains t h a t  t h e  underlying f a c t s  a r e  

indeed i r r e l e v a n t .  R . B r .  4. Thus, i t  appears t o  concede 

t h a t  harmless e r r o r  i s  not  an appropr i a t e  a n a l y s i s  i n  a 

case,  a s  t h e  one a t  b a r ,  t h a t  r a i s e s  S i x t h  and Fourteenth 

Amendment challenges t o  t h e  systematic  exclusion of b lacks  

from t h e  veni re .  See. e.g. ,  P e t e r s  v. K i f f ,  407 U.S.493, 

92 S.Ct .  2163, 32 L.Ed.2d 83 (1972). The defendant has 

c o n s i s t e n t l y  argued p r e c i s e l y  t h i s  po in t .  R. 303; App. 5,23; 

P.Br.  8,33. 
'I Nevertheless,  t h e  S ta te  cont inues t o  refer t o  r a c i a l  

s l u r s "  a l l e g e d l y  u t t e r e d  by t h e  defendant. 

comprise c e r t a i n  objec t ionable  and p a t e n t l y  untrustworthy 

hearsay. R. 388-89. They were made by S t a t e ' s  key witness ,  

Timothy King, a convicted f e lon  with an ex tens ive  c r imina l  

h i s t o r y  inc luding  crimes of dishonesty.  T r .  399-400. 

During t h e  post convict ion ev iden t i a ry  hear ing below, t h e  

S t a t e ,  i n  a r a t h e r  unusual move, c a l l e d  a po l i ce  d e t e c t i v e  

t o  t e s t i f y  and impeach King's c r e d i b i l i t y  and rebut  h i s  

statement t h a t  he was threa tened  and coerced i n t o  changing 

The a l l e g a t i o n s  

h i s  s t o r y  s o  a s  t o  imp l i ca t e  t h e  defendant and thus  p r e -  

c lude being charged with t h e  murder himself.  R. 184-196. 

A s  was s t a t e d  i n  defendant 's  Motion t o  s t r i k e ,  re- 

garding t h e  Respondent's Br ie f  on J u r i s d i c t i o n ,  t h e  S t a t e  

d id  not  p r e s e n t  t h e  case  t o  t h e  j u r y  a s  one involving a 

r a c i a l l y  motivated k i l l i n g .  Rather,  t he  S t a t e ,  i n  a case  

2 
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based e n t i r e l y  on c i r cums tan t i a l  evidence, maintained t h a t  

t h e  v ic t im d ied  a s  t h e  r e s u l t  of a love t r i a n g l e  t h a t  

turned v i o l e n t .  T r .  740-41, 790-96. 

Since  t h e  S t a t e  now apparent ly  agrees  t h a t  t h e  under- 

l y ing  f a c t s  a r e  i r r e l e v a n t ,  such h ighly  s e l e c t i v e  re ferences  

serve no use fu l  purpose and u n f a i r l y  a t tempt  t o  smear a 

s i c k  o ld  man who s tubbornly maintains  h i s  innocence. 

3 



SUMMARY OF THE ARGUMENT 

The S t a t e  appears t o  concede o r  t o  f a i l  t o  address  

t h e  d i s p o s i t i v e  i s s u e s  on appeal.  It argues erroneous 

a p p e l l a t e  procedure and i n c o r r e c t l y  a l l e g e s  t h a t  defendant 

r a i s e s  numerous new i s s u e s  on appeal.  

Throughout t h e  case ,  t h e  defendant argued t h a t  h i s  

S ix th  and Fourteenth Amendment r i g h t s  t o  a j u r y  drawn 

from a f a i r  c ros s  s e c t i o n  of t h e  community were v i o l a t e d .  

The defendant has c o n s i s t e n t l y  r a i s e d  t h e  equal  p ro tec t ion ,  

due process and o the r  bases  i n  support  of t h e  r i g h t  t o  a 

r e p r e s e n t a t i v e  veni re  and t o  t h e  new t r i a l  mandated by the  

t r i a l  c o u r t .  

Because t h e  Fourth Dis t r ic t ' s  dec is ion  revers ing  

t h e  new t r i a l  a f forded  defendant c o n f l i c t s  with t h e  dec is ions  

of t h i s  cour t  and those  of o the r  d i s t r i c t  cou r t s ,  t h a t  

dec is ion  must be quashed and t h e  t r i a l  c o u r t ' s  o rder  re- 

i n s t a t e d .  

4 



ARGUMENT 

POINT I 

THE STATE'S CONCESSION OF REVERSIBLE 
ERROR I N  DEFENDANT HAVING BEEN DENIED 
HIS CONSTITUTIONAL RIGHTS TO A JURY 
DRAWN FROM A FAIR CROSS SECTION OF 
THE COMMUNITY AND THE FAILURE TO RAISE 
A SINGLE: COGNIZABLE LEGAL BASIS TO 
SUPPORT PROCEDURALLY BARRING DEFENDANT 

QUIRES REVERSAL OF THE FOURTH DISTRICT 

INSTATEMENT OF THE TRIAL COURT'S ORDER 
MANDATING A NEW TRIAL. 

FROM THE RELIEF PROVIDED BY LAW, 

COURT OF APPEAL'S DECISION AND RE- 

RE- 

The r i g h t  of an accused t o  t r i a l  by j u r y  i s  one of 

t h e  most fundamental r i g h t s  guaranteed by our sys t em of 

goverment, and i s  t h e  cornerstone of a f a i r  and i m p a r t i a l  

t r i a l ,  and any infringement of t h a t  r i g h t  c o n s t i t u t e s  

fundamental e r r o r .  Nova v. S t a t e ,  439 So.2d. 255, 262 

(Fla .  3rd DCA 1983). 

The S t a t e  concedes t h e  point  and argues t h a t  defendant 

should have continued the  d i r e c t  appeal  of h i s  ca se  t o  t h i s  

Court following t h e  Fourth D i s t r i c t ' s  affirmance. R . B r .  9-11. 

The S t a t e  suggests :  

The r o p e r  procedure a f t e r  t h e  rece iv ing  
(sic! t h e  Fourth Distr ic t  Cour t ' s  r u l i n g  
on d i r e c t  appeal  a f f i rming  P e t i t i o n e r ' s  
convict ion and sentence was an appeal t o  
t h e  Supreme Court of F lo r ida  based on 
t h e  f e d e r a l  c o n s t i t u t i o n a l  claim. 

f i A i  t h e  P e t i t i o n e r  appealed t h e  Fourth 
Distr ic t  Court ' s  aff i rmance of P e t i t i o n e r ' s  
convic t ion  and sentence t o  t h e  Supreme 
Court of F lo r ida ,  t h i s  Court probably 
would have accepted j u r i s d i c t i o n  s i n c e  i t  
had a l ready  accepted j u r i s d i c t i o n  i n  
Spencer. 

R . B r .  10,ll. A f t e r  recognizing t h a t  defendant 's  S i x t h  



and Fourteenth Amendment r i g h t s  t o  a j u r y  drawn from a 

f a i r  c ros s  s e c t i o n  of t h e  community were v io l a t ed ,  t h e  

S t a t e  o f f e r s  two arguments i n  support  of a f f i rming  t h i s  

v i o l a t i o n .  F i r s t ,  t h a t ,  d e s p i t e  t h e  conceded and properly 

preserved c o n s t i t u t i o n a l  e r r o r ,  defendant i s  somehow pro- 

cedura l ly  ba r red  from being granted re l ie f .  Second, t h e  

S t a t e  a t tempts  t o  maintain,  i n  t h e  f a c e  of formidable case 

law t o  the  cont ra ry ,  t h a t  t h e  c o n s t i t u t i o n a l  e r r o r  i s  too  

i n s i g n i f i c a n t  t o  warrant r e l i e f  on c o l l a t e r a l  review. The 

S t a t e  i s  wrong on both  p o i n t s ;  i t  a l s o  errs on t h e  app l i cab le  

a p p e l l a t e  procedure. 

I n  t h e  f i r s t  ins tance ,  t h i s  Court d id  not  I' grant ' '  

j u r i s d i c t i o n  i n  Spencer v.  S t a t e ,  545 So.2d 1352 (Fla .  1989). 

It had a p p e l l a t e ,  a s  opposed t o  d i sc re t iona ry ,  j u r i s d i c t i o n  

s i n c e  Spencer was a death pena l ty  case.  

j u r i s d i c t i o n ,  t h e  only k ind  app l i cab le  t o  defendant 's  non- 

death penal ty  case  r equ i r e s  an express c o n f l i c t  i n  order  

t o  even be  considered f o r  review by t h i s  Court. 

Discre t ionary  

When a n o t i c e  of seeking d i s c r e t i o n a r y  
review i s  f i l e d ,  t h e  c l e r k ' s  o f f i c e  w i l l  
determine whether a d i s t r i c t  cou r t  of 
appeal  has w r i t t e n  an opinion i n  t h e  
case.  I f  t h e r e  i s  no opinion, t h e  case  
i s  au tomat ica l ly  dismissed. 

F l a .  R.App.P. 9.030 (2 ) (B) ( iv ) .  The Supreme Court of F lor ida  

Manual of I n t e r n a l  Operating Procedures, Sec t ion  11 A . 1 ;  Q. 

R.App,P. 9.210 1980 Committee Note (DCA dec is ions  without 

opinion not reviewable).  The dec is ion  i n  defendant ' s d i r e c t  

appeal was a per  curiam affirmance without opinion. 

defendant could not seek f u r t h e r  review, nor was he, an 

The 
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i nd igen t ,  appointed counsel t o  even make t h e  attempt.  

Of course,  a defendant deprived of an appeal  due t o  

e i t h e r  counse l ' s  f a i l u r e  t o  f i l e  a t imely no t i ce ,  o r  t h e  

S t a t e ' s  f a i l u r e  t o  provide counsel,  i s  e n t i t l e d  t o  b e l a t e d  

a p p e l l a t e  review. 

This Court, by i t s  own r u l e s ,  i s  free t o  t reat  t h e  matter 

S t a t e  v. Meyer, 430 So. 2d 440 (Fla .  1970). 

be fo re  i t  a s  a b e l a t e d  appeal:  

Where a pa r ty  seeking Supreme Court 
Review has f i l e d  an appeal,  a p e t i t i o n  
f o r  d i s c r e t i o n a r y  review, a p e t i t i o n  
f o r  habeas corpus, o r  o t h e r  pleading 
which t h e  Court cons iders  t o  have 
m e r i t ,  b u t  t h e  pleading i n c o r r e c t l y  
sets f o r t h  t h e  l e g a l  ground f o r  r e l i e f ,  
t h e  Court w i l l  t r e a t  t h e  case  a s  i f  t h e  
proper legal remedy had been sought. 

The Supreme Court of F lo r ida  Manual of I n t e r n a l  Operating 

Procedures, Sec t ion  I1 H (emphasis added). However, t h e  

argument i s  framed, t o  deny t h e  defendant t h e  r e l i e f  t o  which 

he i s  c o n s t i t u t i o n a l l y  e n t i t l e d  i s  t o  impermissibly e l e v a t e  

form over substance.  

The S t a t e ' s  argument i n  support  of f u r t h e r  d i r e c t  

a p p e l l a t e  r e v i e w , p a r t i c u l a r l y  i t s  express concession t h a t  

t h i s  Court would g r a n t  r e l i e f  on d i r e c t  review, completely 

undermines t h e  S t a t e ' s  subsequent a t tempt  t o  r a d i c a l l y  d i s -  

t i ngu i sh  t h e  present  ca se  from Spencer, s t a t i n g  t h a t  Spencer 

"did not  involve t h e  r i g h t  of a defendant t o  a j u r y  s e l e c t e d  

from a r e p r e s e n t a t i v e  c ros s - sec t ion  of t h e  community." R . B r . 1 1 .  

The c ros s  s e c t i o n  i s  simply another  way of s t a t i n g ,  a s  t h i s  

Court d id  i n  Spencer ,  t h a t  an uncons t i t u t iona l  systematic  

exclusion of a s i g n i f i c a n t  por t ion  of t he  b l ack  population 

1' 
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from t h e  j u r y  pool f o r  t h e  West Palm Beach d i s t r i c t "  v i t i a t e s  

t h e  defendant 's  convict ion.  Spencer, 545 So.2d a t  1355. 

Moreover, t h e  same law firm, of Nelson Bai ley,  Esq., re- 

presented both Spencer and Moreland, submitted v i r t u a l l y  

the  same motion f o r  r e l i e f  i n  both cases ,  and argued t h e  

c ros s  s e c t i o n a l  c o n s t i t u t i o n a l  requirement i s s u e  be fo re  t h i s  

Court i n  Spencer. Br ie f  of Appellant Leonard Spencer a t  31-39. 

The S t a t e ' s  argument t h a t  defendant i s  procedural ly  

ba r red  i s  a l s o  unprecedented i n  t h a t  i t  at tempts  t o  f o i s t  on 

defendant 's  shoulders  t he  e r r o r s  cummit&d by the  S t a t e ,  which 

means i n  t h i s  case  t h e  Distr ic t  Court below, and concludes 

t h a t ,  t he re fo re ,  defendant has  f o r f e i t e d ,  i n  t h e  S t a t e ' s  

own words, " the wel l  s e t t l e d  S i x t h  Amendment guarantee of a 

f a i r  c ros s - sec t ion  ven i r e  requirement." R.Br.9. Procedural 

b a r s  u sua l ly  t ake  e f f e c t  only a f t e r  t h e  pa r ty  seeking r e l i e f  

has somehow f a i l e d  t o  preserve o r  pursue i t s  r i g h t s .  Defendant 

has properly preserved a l l  t h e  r e l evan t  i s s u e s  and cannot be  

denied the  r e l i e f  express ly  provided f o r  i n  F1a.R.Crim.P. 3.850. 

It i s  w e l l  e s t a b l i s h e d  t h a t  fundamental e r r o r  may be  r a i s e d  

even f o r  t h e  f i rs t  t i m e  i n  a Rule 3.850 motion. Nova v. S t a t e ,  

439 So.2d a t  261. Even when t h e  e r r o r  i s  not  so fundamental 

i t  may be r a i s e d  i n  a Rule 3.850 motion i f  i t  had been p r e -  

served below. Jackson v. Dugger, 547 So.2d 1197, 1199 (Fla.  

1189). 

The S t a t e ' s  a s s e r t i o n  t h a t  t h e  present case  does not 

involve fundamental e r r o r  i s  completely unsupported by t h e  

case  law. See, e .g . ,  Taylor v. Louisiana,  419 U.S. 522, 

95 S.Ct. 692, 42 L.Ed.690 (1975) ( c ros s  s e c t i o n  requirement 
8 



i s  "fundamental"). The S t a t e  maintains t h a t  t h e  c r o s s  

s e c t i o n  requirement i s  un re l a t ed  t o  t h e  i n t e g r i t y  of t r i a l  

proceedings, R.Br.16, ye t  t h e  United S t a t e s  Supreme Court 

held,  without q u a l i f i c a t i o n ,  t h a t :  

I l l e g a l  and uncons t i t u t iona l  j u r y  
s e l e c t i o n  procedures c a s t  doubt on 
the  i n t e g r i t y  of t h e  whole j u d i c i a l  
process. 

P e t e r s  v. K i f f ,  407, U.S. 493, 92 S.Ct .  2163, 32 L.Ed.2d 83 

(1972). More r ecen t ly ,  t h e  p r i n c i p l e s  a r t i c u l a t e d  i n  P e t e r s  

were reaff i rmed,  by a r a t h e r  d i f f e r e n t l y  c o n s t i t u t e d  Supreme 

Court, i n  Vasquez v. H i l l e r y ,  474 U.S. 254, 106 S.Ct .  617, 

88 L.Ed.2~3 598 (1986). 

With r e spec t  t o  t h e  S t a t e ' s  a n a l y s i s  of t h e  case  a l l e g e d l y  

pursuant t o  W i t t ,  i t  should be  observed t h a t  t he  S t a t e  sub- 

mi t ted  no evidence t o  t h e  t r i a l  cou r t  of a "f loodgate  of 

l i t i g a t i o n .  Common sense d i c t a t e s  t h a t  most defendants have 

long s i n c e  served t h e i r  sentences.  Addi t iona l ly ,  a s  was made 

c l e a r  i n  defendant ' s  I n i t i a l  Br i e f ,  defendants were r e g u l a r l y  

granted countywide j u r i e s  d e s p i t e  t h e  d i s t r i c t i n g  system. 

P.Br.5. The - W i t t  a n a l y s i s  i s  otherwise f u l l y  addressed i n  

the  I n i t i a l  Br i e f ,  i n  Poin t  I c . ,  a s  i s  t h e  i n a p p l i c a b i l i t y  

of peremptory cha l lenge  r u l i n g s  t o  cases  r a i s i n g  t h e  f a i r  

c ros s  s e c t i o n  ven i r e  requirement. P.Br.21-25. 

I t  

While not  asking t h e  Court t o  overturn Spencer, t h e  S t a t e ,  

never the less ,a t tempts  t o  reargue much of t h e  case.  

discrepancy t h a t  t h e  S t a t e  c i t e s  a s  being acceptab le  i n  U.S. 

v. Rodriguez, 776 F.2d 1509 (11th C i r .  1985), i s  inapp l i cab le  

t o  Spencer o r  t h e  i n s t a n t  ca se  a s  explained i n  B e r r y h i l l  v. 

The 10% 
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- 9  Zant 858 F.2d 633 (11th C i r .  1988).  F i r s t ,  un l ike  t h e  case  

B e r r y h i l l ,  Spencer, and t h e  present  one, t h e  defendant i n  

Rodriguez d id  not  a l l e g e  a discrepancy between t h e  v e n i r e  and 

t h e  v o t e r  r e g i s t r a t i o n  l i s t s .  Rather, t h e  defendant a l l e g e d  

t h a t  t h e  vot ing  l i s t s  underrepresented minori ty  groups i n  t h e  

underlying population. 

ab ly  harder  t o  a s s e s s  and update f o r  use i n  drawing up j u r y  

pools than vo te r  r e g i s t r a t i o n  l i s t s .  Second, t he  Eleventh 

C i r c u i t  explained i n  B e r r y h i l l ,  a t  636-37, t h a t  a given d i s -  

crepancy becomes i r r e l e v a n t  once t h e  defendant demonstrates 

t h e  unreasonableness of t he  discrepancy with r e spec t  t o  t h e  

ease  with which i t  could be  el iminated.  

These numbers a r e  presumably consider-  

The 10% f i g u r e  

e n t i t l e s  defendants t o  a presumption of unreasonableness i f  

they a r e  otherwise unable t o  e s t a b l i s h  i t .  

This  Court e f f e c t i v e l y  he ld  i n  Spencer,and t h e  defendant 

he re in  has  c o n s i s t e n t l y  a rgued , tha t  an a r b i t r a r y  d i v i s i o n  of 

Palm Beach County i n t o  two d i s t r i c t s  f o r  t h e  convenience of 

j u r o r s  without regard t o  preserving t h e  f a i r  c ros s  s e c t i o n  

requirement i s  unreasonable, p a r t i c u l a r l y  given t h e  ease 

with which r e p r e s e n t a t i v e  d i s t r i c t s  could be set  up. 
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POINT I1 

THE STATE BY ITS SILENCE MUST BE 
SEEN AS ALSO CONCEDING THE EQUAL 
PROTECTION ISSUE RAISED BY THE 
DEFENDANT. 

This  Court he ld  i n  Spencer, 545 So.2d 1355, t h a t  t h e  

Palm Beach County j u r y  d i s t r i c t i n g  system was a l s o  uncons- 

t i t u t i o n a l  on independent equal  p ro tec t ion  grounds i n  t h a t  

i t  set  up two j u r y  d i s t r i c t s ,  one 52% black,  and t h e  o the r  

93% white, and provided only those  defendants who committed 

crimes i n  t h e  western d i s t r i c t  a choice of which d i s t r i c t  

t o  be t r i e d  i n .  

Thus, j u s t  a s  t h e  defendant Spencer, whose crime l i k e  

t h e  present  defendant 's ,  was committed i n  t h e  e a s t e r n  d i s t r i c t ,  

was found t o  have had h i s  equal p ro tec t ion  r i g h t s  v io l a t ed ,  

thus r equ i r ing  a new t r i a l  on t h i s  ground alone,  s o  too  

must t he  defendant he re in  be  granted a new t r i a l .  

f a i l u r e  t o  even address  t h i s  i s s u e  must be seen a s  a concession 

on t h i s  po in t .  

The S t a t e ' s  

The f a c t  t h a t  t h e  D i s t r i c t  Court below d id  no t  address  

defendant 's  equal p ro tec t ion  claims does not prevent t h i s  

Court from doing so  s i n c e  i t  i s  presented with i s s u e s  of law 

only, and aff i rmance "on o the r  grounds'' i s  a w e l l  e s t ab l i shed  

a p p e l l a t e  p r a c t i c e .  See, e.g., Arizona v. Fulminante, 5 FLW 

Fed. S149, (United S t a t e s  Supreme Court Case No. 89-839, 

decided i n  March 1991). 
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POINT 111 

THE ISSUES AND ARGUMENTS PRESENTED 
ON THIS APPEAL ARE IDENTICAL TO THOSE 
PRESENTED TO THE COURTS BELOW. 

The S t a t e ,  i n  i t s  b r i e f ,  s e l e c t i v e l y  quotes  a f e w  

passages from defendant'  s b r i e f  i n  t h e  Fourth Dis t r ic t ,  

and a l l e g e s :  

P e t i t i o n e r  ( t h e  defendant) now abandons 
t h e  argument t h a t  W i t t  a p p l i e s  s t a t i n g  
t h a t  Spencer does not  involve new i s s u e s  
of law. (Pet.15) P e t i t i o n e r  now argues 
t h a t  Spencer and t h i s  case  involves  i s s u e s  
w e l l  s e t t l e d  a t  t h e  t i m e  of convict ion.  ... This  i s  a d i f f e r e n t  argument a s  t h e  one 
presented below, a s  w e l l  a s  t h e  one pre-  
sen ted  on d i r e c t  appeal.  

R . B r . 7 .  Elsewhere, t h e  S t a t e  maintains t h a t  e s s e n t i a l l y  a l l  

t he  i s s u e s  i n  defendant 's  b r i e f  were not  r a i s e d  below. R . B r .  

20. This i s  inaccura t e  and misleading. It i s  p a t e n t l y  

f a l s e .  

fendant ' s  b r i e f  t o  t h e  Fourth D i s t r i c t ,  a copy i s  provided 

Since t h i s  Court does not  have t h e  b e n e f i t  of de- 

i n  t h e  Appendix t o  Appel lan t ' s  R e p l y  Br i e f .  

Defendant express ly  argued: 

A c l o s e  reading of t h e  case  (Witt) 
i n d i c a t e s  t h a t  t h e  Court was pr imar i ly  
concerned with e n t i r e l y  new c o n s t i -  
t u t i o n a l  doc t r ines  and t h e  circums- 
tances  i n  which defendants "might have 
b e l a t e d l y  acquired r i g h t s  which were not  1' 

recognized a t  the t i m e  of convict ion.  
W i t t ,  - 387 So.2d a t  922 f n  13. 

T rea t ing  t h e  dec is ion  i n  Spencer as 
a r t i c u l a t i n g  a new r u l e  -- t h a t  t h e  
j u r y  d i s t r i c t i n g  system i n  Palm Beach 
County v i o l a t e s  t h e  c o n s t i t u t i o n a l  
requirements of a r e p r e s e n t a t i v e  ven i r e  
by sys t ema t i ca l ly  excluding a s i g n i f i c a n t  

... 

1 2  



number of black persons from t h e  West 
Palm Beach J u r y  Dis t r ic t ,  i t  follows 
t h a t  i t s  purpose i s  c l e a r l y  t o  r e s t o r e  
t o  defendants a long e s t a b l i s h  fundamental 
r i g h t  t o  a j u r y  drawn from a pool t h a t  
mir rors  t h e  d i v e r s i t y  of t h e  community, 
i n  t h i s  case,  t h e  county. 

App. 15-16. Thus q u a l i f i e d ,  Spencer was then subjec ted  t o  

t h e  a n a l y s i s  se t  f o r t h  i n  W i t t  demonstrating t h a t  t h e  t r i a l  

c o u r t ' s  f ind ing  t h a t  defendant must b e  a f forded  a new t r i a l  

based upon fundamental e r r o r ,  a f ind ing  made i n  t h e  context  

of t h e  W i t t  r e t r o a c t i v i t y  analysis ,was i n  f u l l  accord wi th  

t h e  app l i cab le  (as  w e l l  a s  t h e  s l i g h t l y  inapp l i cab le )  ca se  

law and f a c t s .  This  a n a l y s i s  i s  repeated,  though i n  lesser 

d e t a i l  and apparent ly  unbeknownst t o  t h e  S t a t e ,  i n  Point  I c .  

o f  defendant ' s  I n i t i a l  Br ie f  of Appellee. Compare P.Br.  

a t  33-39 with App. 14-24. 

The Court does not  have before  i t  defendant 's  b r i e f  

from h i s  d i r e c t  appeal t o  t h e  Fourth D i s t r i c t ,  which i s  

a l s o  mentioned by t h e  S t a t e .  However, defendant 's  under- 

l y ing  Motion Rela t ing  t o  Composition of Ju ry  Panel i s  i n  

t h e  record.  R. 293-313.  The Motion c l e a r l y  e s t a b l i s h e s  

t h a t  t h e  f a i r  c ros s  s e c t i o n  requirement was presented t o  t h e  

cour t s  below,as w e l l  a s  w e l l  a s  t h e  equal  p ro tec t ion  argument 

and due process argument of P e t e r s  v. K i f f .  Thus, though t h e  

order  i n  which they a r e  discussed may d i f f e r ,  t h e  i s s u e s  on 

t h i s  appeal a r e  t h e  same a s  those  r a i s e d  below. 

ind ica t ed  above, t h i s  Court may r e l y  on any o r  a l l  of t h e  

independent l e g a l  bases  r a i s e d  t o  reverse t h e  Fourth Dis t r ic t ' s  

dec is ion .  

And as 
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C ONCLUS I ON 

Defendant's convict ion was obtained i n  v i o l a t i o n  of 

h i s  S i x t h  and Fourteenth Amendment r i g h t s  t o  be  t r i e d  by 

a j u r y  drawn from a f a i r  c r o s s  s e c t i o n  of t h e  community. 

The Fourth Distr ic t  e r r e d  i n  revers ing  t h e  t r i a l  c o u r t ' s  

order,and i t s  dec is ion  s t ands  I n  d i r e c t  and express  

c o n f l i c t  with t h e  dec is ions  of t h i s  Honorable Court and 

of t h e  d i s t r i c t  c o u r t s  of appeal on t h e  app l i cab le  i s s u e s  

of law. The Court should, t he re fo re ,  quash t h e  opinion 

of t h e  Fourth D i s t r i c t  and r e i n s t a t e  t h e  dec is ion  and 

order  of t h e  t r i a l  cou r t .  

Repec t fu l ly  submitted, 

VIKTORIA L. G R F S  
F l o r i d a  Bar No. 0788473 
1205  S t .  Lucie Blvd. 
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