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INTRODUCTION 

Petitioner, BASKERVILLE-DONOVAN ENGINEERS, INC., Defendant 

in the Trial Court and Appellee in the court below, is referred 

to herein as "Baskerville-Donovan" . Respondent, PENSACOLA 

EXECUTIVE HOUSE CONDOMINIUM ASSOCIATION, INC., Plaintiff in the 

Trial Court and Appellant in the court below, is referred to 

herein as "Association". 
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STATEMENT OF THE FACTS AND CASE 

The Association accepts the Statement of the Facts and Case 

as presented by Baskerville-Donovan. 
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SUMMARY OF ARGUMENT 

The Court below, in the decision appealed, correctly 

concluded that the parties hereto are not in privity for purposes 

of applying the Statute of Limitations contained in I 

§95.11(4) (a). 

Second, there is no compelling reason to expand the 

definition of "privity" to encompass transactions where parties 

are not in privity, as Baskerville-Donovan has requested. 
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ARGUMENT 

I. THE ASSOCIATION IS NOT SUBJECT TO THE APPLICATION OF 

SECTION 95.11(4)(a). 

Neither the Association nor all condominium unit owners for 

w h o m  i t  b r o u g h t  t h i s  a c t i o n  a r e  i n  p r i v i t y  w i t h  

Baskerville-Donovan for purposes of applying Florida's two-year 

Statute of Limitations for actions based on professional 

malpractice. , 95.11(4) (a). 
As a prerequisite to apply the shorter, professional 

malpractice Statute of Limitations contained in I 

§95.11(4)(a), there must, upon Motion for Summarv Judgment, be a 

conclusive finding that the Plaintiff is in privity with the 

professional since the statute provides that "the limitation of 

actions herein for professional malpractice shall be limited to 
0 

persons in privity with the professional". Fla. Stat. , 
§95.11(4)(a). 

In granting its Final Summary Judgment, the Trial Court 

relied not only on the two-yea- Statute of Limitations, but also, 

in order to establish the privity requirement, relied on Cristich 

v. Allen Enqineering, Inc., 458 So. 2d 76 (Fla. 5th DCA 1984). 

The Cristich case involved a seller of an apartment building 

who contracted with a surveyor to survey certain premises. The 

buyer of the apartment building thereafter accepted the survey 

for use in preparing condominium documents to be given to 

ultimate purchasers of condominium units. When errors were found 

in the survey and the surveyor was sued by the apartment building 0 
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p u r c h a s e r ,  t h e  c o u r t  i n  C r i s t i c h  r u l e d  t h a t  t h e  a p a r t m e n t  

b u i l d i n g  buye r  w a s  i n  p r i v i t y  w i t h  t h e  s u r v e y o r  b e c a u s e  h e  w a s  a 

known a n d  i n t e n d e d  b e n e f i c i a r y  o f  t h e  c o n t r a c t  e n t e r e d  i n t o  

be tween t h e  p r e v i o u s  owner and  t h e  s u r v e y o r .  

T h e  C r i s t i c h  case, upon w h i c h  t h e  T r i a l  C o u r t  s p e c i f i c a l l y  

r e l i e d ,  t h e r e f o r e  s t a n d s  f o r  t h e  p r i n c i p l e  t h a t  a b u y e r  of a n  

a p a r t m e n t  complex who i n t e n d s  t o  u t i l i z e  a s u r v e y  prepared by a 

p r i o r  o w n e r  f o r  c o n d o m i n i u m  c o n v e r s i o n  p u r p o s e s  may m a i n t a i n  a 

s u i t  a g a i n s t  t h e  s u r v e y o r  e m p l o y e d  b y  t h e  p r e v i o u s  o w n e r / s e l l e r  

b e c a u s e  h e  is  i n  p r i v i t y  w i t h  t h a t  s u r v e y o r .  

Was t h e  A s s o c i a t i o n  ( a n d  t h e  i n d i v i d u a l  c o n d o m i n i u m  u n i t  

o w n e r s  w h o m  i t  r e p r e s e n t e d  i n  t h i s  a c t i o n )  i n  p r i v i t y  w i t h  t h e  

e n g i n e e r  who p r e p a r e d  t h e  r e p o r t  t h a t  l e d  t o  t h i s  s u i t ,  a n d  h a s  

B a s k e r v i l l e - D o n o v a n  e s t a b l i s h e d  t h a t  p r i v i t y ,  s u c h  t h a t ,  a s  a 

matter of l a w ,  i t  is  e n t i t l e d  t o  summary judgment? 
0 

A s  i n d i c a t e d  ea r l i e r  i n  t h i s  b r ie f ,  t h e  A s s o c i a t i o n  b r o u g h t  

t h i s  a c t i o n  a s  a r e p r e s e n t a t i v e  o f  t h e  o w n e r s  u n d e r  F.R.C.P. 

1 . 2 2 1 ,  which a l lows t h e  A s s o c i a t i o n  t o  i n s t i t u t e  a c t i o n s  " i n  i t s  

name o n  b e h a l f  - o f  a l l  u n i t  o w n e r s  c o n c e r n i n g  matters of common 

i n t e r e s t ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  t h e  common e l e m e n t s ;  t h e  

roof and  s t r u c t u r a l  components  of  a b u i l d i n g  . . . I '  (emphasis added) .  

T h u s  t h e  A s s o c i a t i o n ,  f o r  p r o c e d u r a l  p u r p o s e s ,  i s  t h e  c l a s s  

a c t i o n  n o m i n e e  t o  b r i n g  t h i s  s u i t ,  b u t  it i s  b r o u g h t  on b e h a l f  of  

a l l  owners .  The r o o f ,  by s t a t u t e ,  i s  a "common e l e m e n t " ,  w h i c h  

is  owned by t h e  i n d i v i d u a l  u n i t  owners  i n  u n d i v i d e d  shares. Fla. 

Stat., §718.06, 718.108. Each  o w n e r  h a s  a n  u n d i v i d e d  o w n e r s h i p  
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interest in the roof, =nd the Association acts only as a 

representative for purposes of bringing the litigation. 
0 

Upon submitting a Motion for Summarv Judgment, it becomes 

the moving party's duty to show, as a matter of law, that the 

record, before th- Trial Court in this case, conclusively 

demonstrates that all such owners were in privity with 

Baskerville-Donovan in order for the trial court to employ 

Cristich as a basis for ruling that privity exists between the 

owners and Baskerville-Donovan, thus permitting application of 

the two-year Statute of Limitations. 

The Association's argument thus becomes two-fold: (1) that 

no such showing of privity is contained in the record, and (2) 

that the owners are not in privity with Baskerville-Donovan in 

any event. 

Privity, for purposes of Florida cases involving alleged 

professional malpractice, has departed substantially from the 

general definition of privity. (Privity of contract is that 

connection or relationship which exists between two or more 

contracting parties. Black's Law Dictionary, p. 1362, Rev. 4th 

Edition 1968). Privity is, of course, a concept applicable to 

contract law, not tort law, and has no application to the case at 

bar which is based on professional malpractice (negligence) 

except that , §95.11(4) (a) says that the statute's 
application is limited to barring claims after two years if the 

parties are in privity, whether the case is brought in contract 

or tort. Why the legislature imposed the necessity for analyzing 

whether the parties are in privity in an action found on 0 
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negligence is anyone's guess, but probably relates back to when 

the legislature thought it was addressing professional 

malpractice in terms of doctors and lawyers, where typically 

there would be no express contract between professional and 

patient/client. A l s o ,  in the days when the concept of 

professional malpractice was limited to those common law 

professions of medicine, law, and theology, there was a higher 

duty owed by such professionals to their clients, so that 

"professional malpractice" would only occur if you were in 

privity, and hence you owed a higher duty to an injured party 

because of that. 

0 

In many earlier cases, the charged professional would 

attempt to avoid the finding of privity because without privity 

he could not be found liable at all for the act complained of. 

See, e.g., Manheim v. Ford Motor Co., 201 So. 2d 440 (Fla. 1967); 

A. R. Moyer, Inc. v. Graham, 285 So. 2d 397 (Fla. 1973); Matthews 

v. Lawnlite Co., 88 So. 2d 299 (Fla. 1956). 

0 

But upon passage of Stat., §95.11(4)(a) and the court's 

subsequent willingness to broaden the definition of professional, 

the professional now wants to be in privity in order to cut the 

Statute of Limitations for making claims against him in half. 

See, e.g., Pierce v. AALL Insurance, Inc., 531 So. 2d 84 (Fla. 

1988 1 .  

I- Moyer, the Court said, 

"Privity is a theoretical device of the common law that 

recognizes limitations of liability commensurate with 

compensation for contractual acceptance of risk. The 
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s h a r p n e s s  o f  i t s  c o n t o u r s  b l u r s  when b r o u g h t  i n t o  c o n t a c t  

w i t h  modern c o n c e p t s  o f  t o r t  l i a b i l i t y .  MacPherson v. Buick 

Motor C o . ,  2 1 7  N . Y .  3 8 2 ,  111 N.E. 1 0 5 0  ( 1 9 1 6 )  i s  h e r a l d e d  

n o t  s o  m u c h  f o r  i t s  d e c i s i o n  o n  t h e  f a c t s  a s  f o r  i t s  

p r e c e d e n t i a l  v a l u e :  a case  r e l a x i n g  p r i v i t y ' s  s t r i c t n e s s .  

I n  M a t t h e w s  v .  L a w n l i t e  C o . ,  s u p r a ,  t h e  c o u r t  r e c o g n i z e d  

M a c P h e r s o n  a s  humane  a n d  accepted i t s  p r i n c i p l e  a s  b e i n g  

'more i n  l i n e  w i t h  r e a s o n  a n d  j u s t i c e ' . ' '  Moyer,  a t  399. 

B n t  e v e n  w i t h  t h e  r e l a x a t i o n  of p r i v i t y  c o n t o u r s ,  c a n  t h e s e  

par t ies  b e  h e l d  i n  p r i v i t y ?  F i r s t l y  a n d  as a n  aside,  i t  i s  c l ea r  

t h a t  a n  a c t i o n  s u c h  as t h e  o n e  b r o u g h t  i n  t h e  i n s t a n t  case c a n  be 

b r o u g h t  w i t h o u t  making p r i v i t y  a n  e l e m e n t  of t h e  c a u s e  of a c t i o n .  

Navajo C i r c l e ,  I n c .  v .  Development  C o n c e p t s  C o r p o r a t i o n ,  373  So. 

2d 6 8 9  ( F l a .  2 n d  D C A  1 9 7 9 ) .  I n  t h a t  c a s e ,  a c o n d o m i n i u m  

a s s o c i a t i o n  s u e d  t h e  a r c h i t e c t ,  who  a l l e g e d l y  n e g l i g e n t l y  

s u p e r v i s e d  c o n s t r u c t i o n  a n d  r epa i r s  of t h e  r o o f s  of c o n d o m i n i u m  

b u i l d i n g s .  I t  also s u e d  t h e  c o n t r a c t o r  , w h i c h  n e g l i g e n t l y  

c o n s t r u c t e d  t h e  r o o f ,  c a u s i n g  damage t o  i t ,  damage t o  t h e  

e x t e r i o r  a n d  i n t e r i o r  w a l l s ,  a n d  loss of r e n t a l  receipts. The 

T r i a l  C o u r t  i n  Navajo C i r c l e  g r a n t e d  t h e  D e f e n d a n t ' s  M o t i o n  t o  

D i s m i s s ,  b u t  t h e  A p p e l l a t e  C o u r t  reversed, h o l d i n g  t h a t  p r i v i t y  

is  a n  e l e m e n t  of a c o n t r a c t  c a u s e  o f  a c t i o n ,  i t  i s  n o t  o f  t o r t .  

F u r t h e r ,  t h a t  t h e  a b s e n c e  of c o n t r a c t u a l  p r i v i t y  b e t w e e n  

P l a i n t i f f  a n d  D e f e n d a n t  does n o t  a f f e c t  P l a i n t i f f ' s  t o r t  c l a i m ,  

p r o v i d e d  P l a i n t i f f  c a n  e s t a b l i s h  t h e  e x i s t e n c e  of a d u t y  be tween  

t h e  p a r t i e s  a n d  D e f e n d a n t ' s  b r e a c h  of  s u c h  d u t y ,  w i t h  t h e  

a 

0 
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p r o x i m a t e  r e s u l t  t h a t  P l a i n t i f f  s u f f e r e d  t h e  damages o f  which i t  

c o m p l a i n s .  Navajo Circle ,  s u p r a  a t  691 .  
.1 

T h u s ,  i n  o rder  f o r  P l a i n t i f f ' s  c o m p l a i n t  t o  s t a n d  h e r e ,  

p r i v i t y  i s  n o t  r e q u i r e d ,  except a n d  u n l e s s  i t  c a n  be u t i l i z e d  t o  

i n v o k e  t h e  s h o r t e r  S t a t u t e  of L i m i t a t i o n s  c o n t a i n e d  i n  Fla. 
Stat., §95.11(4) ( a ) .  

The A s s o c i a t i o n  a s se r t s  t h a t  n o  p r i v i t y  e x i s t s  be tween t h e  

p a r t i e s  hereto and  c e r t a i n l y  t h a t  even  i f  such  p r i v i t y  e x i s t s ,  i t  

w a s  n o t  p r e s e n t e d  a n d  c o n t a i n e d  i n  t h e  matters p l a c e d  b e f o r e  t h e  

t r i a l  c o u r t  o n  M o t i o n  f o r  Summa-\' J u d g m e n t .  A s  n o t e d ,  t h e  

P l a i n t i f f  i s  t h e  n o m i n e e  A s s o c i a t i o n .  N o t h i n g  i n  t h e  record 

e s t a b l i s h e s  t h e  i d e n t i t y  o f  t h e  u n i t  o w n e r s ,  n o r  e s t a b l i s h e s  

w h e t h e r  t h e y  a r e  f i r s t ,  s e c o n d ,  t h i r d ,  o r  l a t e r  g e n e r a t i o n  

p u r c h a s e r s  o f  u n i t s .  

Who w o u l d  b e  i n  p r i v i t y  w i t h  B a s k e r v i l l e - D o n o v a n  i n  t h e  

i n s t a n t  case? Under C r i s t i c h ,  w h i c h  w a s  r e l i e d  on  by  t h e  T r i a l  

C o u r t ,  t h e  p a r t y  h e l d  i n  p r i v i t y ,  a l t h o u g h  n o t  i n  d i r e c t  

c o n t r a c t u a l  c o n t a c t ,  w a s  t h e  p u r c h a s e r  o f  t h e  e n t i r e  a p a r t m e n t  

b u i l d i n g ,  who knew t h a t  t h e  S e l l e r  w a s  h a v i n g  a s u r v e y  o f  t h e  

premises made a n d  who n e e d e d  t h a t  s u r v e y  f o r  h i s  own u s e  i n  

p r e p a r i n g  c o n d o m i n i u m  documen t s  f o r  f i l i n g  w i t h  t h e  State  agency  

a n d  f o r  p r o v i d i n g  t o  p r o s p e c t i v e  p u r c h a s e r s .  I f  h e  h a d  n o t  

u t i l i z e d  t h e  S e l l e r ' s  s u r v e y ,  h e  would had t o  have  c o n t r a c t e d  t o  

have h i s  own s u r v e y  prepared.  I n  C r i s t i c h ,  t h e  c o u r t  declared 

t h a t  t h e  P u r c h a s e r s / A p p e l l a n t s  were " k n o w n  a n d  i n t e n d e d "  

b e n e f i c i a r i e s  of t h e  s u r v e y  c o n t r a c t  ( a n d )  s tood  i n  t h e  shoes  o f  

t h e  p a r t y  c o n t r a c t i n g  f o r  t h e m ,  a n d  c a n  h a v e  n o  g r e a t e r  r i g h t s  

0 

0 
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t h a n  a p a r t y  t o  a c o n t r a c t .  C r i s t i c h  a t  7 9 .  A t  t h e  p rec ise  

p o i n t  i t  w h i c h  C r i s t i c h  r u l e s  o n  t h e  p r i v i t y  i s s u e ,  i t  c i t e s  

F i r s t  A m e r i c a n  T i t l e  I n s .  C o .  v .  F i r s t  T i t l e  Services C o . ,  457 

So. 2d 467 ( F l a .  1 9 8 4 1 ,  w h i c h  i n v o l v e d  t h e  scope of p e r s o n s  t o  

. *  0 

whom a t i t l e  abstractor c o u l d  be  l i a b l e .  

B u t  t h e  F i r s t  American case s p e c i f i c a l l y  l i m i t s  t h e  e x t e n t  

of a n  a b s t r a c t o r ' s  d u t y  t o  t h o s e  d i r e c t l y  i n  p r i v i t y  w i t h  t h e  

a b s t r a c t o r ,  a n d  t h o s e  i n v o l v e d  i n  t h e  t r a n s a c t i o n  t h r o u g h  t h e i r  

r e l a t i o n s h i p  t o  t h e  p e r s o n  who  o r d e r e d  t h e  a b s t r a c t ,  i . e . ,  

l e n d e r s ,  t i t l e  i n s u r e r s ,  e t c .  F i r s t  A m e r i c a n ,  s u p r a  a t  4 7 3 .  

T h u s  F i r s t  A m e r i c a n ,  d e s p i t e  t h e  f a c t  t h a t  i t  e x p a n d s ,  n o t  

c o n t r a c t s ,  t h e  d e f i n i t i o n  of p r i v i t y  a n d  e x p a n d s  t h e  d e f i n i t i o n  

of t h e  p e r s o n s  who would b e  c o n s i d e r e d  a s  b e i n g  i n  p r i v i t y ,  s t i l l  

l i m t s  t h a t  scope t o  t h o s e  p e r s o n s  d i r e c t l y  i n v o l v e d  i n  t h e  0 
t r a n s a c t i o n  f o r  w h i c h  t h e  p r o f e s s i o n a l  s e r v i c e  was r e n d e r e d ,  a n d  

t h o s e  who  a r e  s o  c l o s e l y  i n t e r t w i n e d  w i t h  t h a t  p a r t i c u l a r  

t r a n s a c t i o n  a s  t o  b e  c o n s i d e r e d  pa r t  of it. 

Even C r i s t i c h  does  n o t  g o  b e y o n d  t h a t  scope ,  h o l d i n g  o n l y  

t h a t  when a s u r v e y  of p r o p e r t y  i s  made, a n d  t h e  b u y e r  w i l l  b e  

o b l i g a t e d  t o  e i t h e r  u s e  t h a t  s u r v e y  o r  s e c u r e  o n e  of h i s  own 

t h a t ,  t o  t h e  e x t e n t  h e  u s e s  i t ,  h e  i s  t o  b e  h e l d  a s  b e i n g  i n  

p r i v i t y  u n d e r  t h e  s u r v e y i n g  c o n t r a c t .  

T h e r e  i s  no  c o m p a r a b l e  p a r t y  i n  t h e  i n s t a n t  c a se  t o  t h e  

a p a r t m e n t  b u i l d i n g  p u r c h a s e r  as  i n  C r i s t i c h .  The  u n i t  o w n e r s  

h e r e  d i d  n o t  r e l y  on t h e  e n g i n e e r i n g  r e p o r t  t o  d e v e l o p  a n d  s e l l  

c o n d o m i n i u m  u n i t s .  R a t h e r  t h e y  p u r c h a s e d  t h e m  f r o m  t h e  

0 seller/developer or i t s  a s s i g n s .  
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I t  i s  a d i s t i n c t  l e a p  of f a i t h  t o  t a k e  C r i s t i c h  a n d  F i r s t  

A m e r i c a n  a n d  c o n c l u d e  t h a t  a l l  s u b s e q u e n t  p u r c h a s e r s  o f  

c o n d o m i n i u m  u n i t s ,  w h e t h e r  p u r c h a s i n g  f r o m  t h e  d e v e l o p e r  

d i r e c t l y ,  or  as s e c o n d ,  t h i r d ,  f o u r t h ,  o r  e v e n  l a t e r  g e n e r a t i o n  

p u r c h a s e r s ,  s t a n d  n t h e  s h o e s  of t h e  a p a r t m e n t  b u i l d i n g  b u y e r  i n  

C r i s t i c h .  

a 

I n  t h e  i n s t a n t  c a s e ,  there  w a s  n o t h i n g  p r e s e n t e d  t o  t h e  

T r i a l  C o u r t  t h a t  showed t h e  i n d i v i d u a l  u n i t  owner s  r e p r e s e n t e d  b y  

t h e  A s s o c i a t i o n  per F.R.C.P .  1 . 2 2 1 ,  o r  t h e  A s s o c i a t i o n  i t s e l f ,  t o  

b e  i n  p r i v i t y  w i t h  B a s k e r v i l l e - D o n o v a n ,  p a r t i c u l a r l y  s i n c e  i t  i s  

n o t  e v e n  a r e q u i s i t e  e l e m e n t  of t h e  c a u s e  of a c t i o n  u n d e r  t h e  

Navajo Circle case. 

I t  i s ,  o r  c o u r s e ,  t h e  m o v i n g  p a r t y ' s  b u r d e n  t o  s h o w  t h e  

a b s e n c e  of a n y  d i s p u t e d  m a t e r i a l  i s s u e  of l a w  i n  o r d e r  t o  b e  

e n t i t l e d  t o  summary j u d g m e n t .  I n  r e g a r d  t o  t h e  p r i v i t y  i s s u e ,  
0 

t h e  case of Car r -Smi th  & Associates,  I n c .  v .  F e n c e  Masters, I n c . ,  

5 7 2  So. 2d 1 0 2 7  ( F l a .  3 r d  D C A  1 9 8 7 )  i s  a case on p o i n t .  I n  y e t  

a n o t h e r  s u r v e y  case ,  t h e  c o u r t  h e l d  t h a t  summary j u d g m e n t  w a s  

i m p r o p e r l y  g r a n t e d  b e c a u s e  m a t e r i a l  i s s u e s  o f  d i s p u t e d  f a c t  

e x i s t e d  a s  t o  w h e t h e r  t h e  v e n d o r ' s  s u r v e y o r  h a d  r e q u i s i t e  

k n o w l e d g e  of t h e  p u r c h a s e r ' s  i n t e n t i o n  t o  r e l y  upon t h e  s u r v e y ;  

a n d  w h e t h e r  a t e n a n c y  r e l a t i o n s h i p  e x i s t e d  b e t w e e n  t h e  p u r c h a s e r  

a n d  h i s  lessee a t  t h e  t i m e  o f  p u r c h a s e  t r a n s a c t i o n .  T h o s e  i s s u e s  

p r e c l u d e d  summary judgment  as  t o  w h e t h e r  t h e  s u r v e y o r  owed a d u t y  

t o  t h e  p u r c h a s e r  o r  t h e  lessee when t h e  l essee ,  r e l y i n g  on  t h e  

s u r v e y ,  engaged  i n  c o n s t r u c t i o n  w h i c h  e n c r o a c h e d  u p o n  ad j o i n i n g  

p r o p e r t y .  
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The Association here cannot be held to be in privity since 

it is merely the nominee Plaintiff under F.R.C.P. 1.221. Privity 

must exist, and be shown to exist, between Baskerville-Donovan 

and the current owners of the individual units since they are the 

ones who have been injured by the defective engineering 

inspection and report. Nothing in the record presented to the 

Trial Court establishes the underlying Plaintiffs as being third 

party beneficiaries of the contract; at best they are remote 

recipients of copies of it when they purchased their units. They 

derived no benefit from the engineering inspection and report 

performed by Baskerville-Donovan, certainly not in the sense that 

the parties in Cristich and Carr-Smith benefitted from receiving 

cost-free surveys that they utilized for their own economic 

benefit. These parties are not in privity, and the Final Summary 

Judgment entered herein should have been reversed, and the 

decision of the First District Court of Appeals should be 

affirmed. 

e 

0 

Baskerville-Donovan has strayed from the clear reading and 

meaning of the statute to be interpreted. The legislature has 

clearly provided that the shorter Statute of Limitations is to be 

applied only in cases where the parties are in privity. It does 

not provide that the statute should be applied in every case 

wherein the courts have created a cause of action on behalf of an 

injured Plaintiff, irrespective of privity. 

The courts, in the cases cited by Baskerville-Donovan, are 

cases where the court has expanded the scope of potential 

claimants to parties other than those in privity because they 

12 



deem t h e  p r o f e s s i o n a l ' s  d u t y  t o  e x t e n d  beyond those w i t h  whom h e  

i s  i n  p r i v i t y .  F i r s t  A m e r i c a n ,  P a l t u c o  C a r r i b e a n ,  Harper v .  

C o n t i n e n t a l  C a r  a n d  i n d e e d  MacPherson v. Bu ick  Motor Co.  are  n o t  

r o a d w a y s  t o  f i n d  t h e  o u t e r  e d g e s  o f  a n  e x p a n d e d  d e f i n i t i o n  of 

p r i v i t y ;  r a t h e r  t h e y  are pronouncements  t h a t ,  i n  s p i t e  o f  a l a c k  

of p r i v i t y ,  c e r t a i n  c a u s e s  o f  a c t i o n  e x i s t  a g a i n s t  p a r t i e s  whom 

t h e  c o u r t s  b e l i e v e  s h o u l d  be  r e s p o n s i b l e  f o r  t h e i r  ac t s  t o  t h o s e  

n o t  i n  p r i v i t y  w i t h  them. 

0 

W h i l e ,  a s  w a s  s a i d  i n  M a c P h e r s o n ,  "The  s h a r p n e s s  o f  i t s  

( p r i v i t y ' s )  c o n t o u r s  b l u r s  when b r o u g h t  i n t o  c o n t a c t  w i t h  modern  

c o n c e p t s  of t o r t  l i a b i l i t y " ,  B a s k e r v i l l e - D o n o v a n  would have  u s  

t h i c k e n  t h e  b l u r  i n t o  a f o g .  T h e  c o u r t  be low s a w  t h r o u g h  t h a t  

f o g ,  t h e  c o u r t  i n  C r i s t i c h  d i d  n o t .  

The  c o u r t ' s  d e c i s i o n  i n  F i r s t  F l o r i d a  B a n k ,  N.A. v .  Max 

M i t c h e l l  Company, 558 So. 2d (F la .  1990) is t h e  a p p r o p r i a t e  g u i d e  

f o r  e s t a b l i s h i n g  t h e  l i a b i l i t y  o f  B a s k e r v i l l e - D o n o v a n .  T h e  

c e r t i f i e d  q u e s t i o n  p a s s e d  upon  p r e s u p p o s e d  a l a c k  o f  p r i v i t y  

be tween t h e  n e g l i g e n t  a c c o u n t a n t  a n d  t h e  i n j u r e d  p a r t i e s .  T h i s  

c o u r t ,  c i t e d  w i t h  a p p r o v a l  a n d  adopted S e c t i o n  552,  R e s t a t e m e n t  

( s e c o n d )  of T o r t s  (19761, w h i c h  c l e a r l y  d i s t i n g u i s h e s  b e t w e e n  

t h o s e  p e r s o n s  i n  p r i v i t y ,  n e a r  p r i v i t y ,  a n d  those  n o t  i n  p r i v i t y .  

Y e t  i t  s t i l l  provides  a remedy f o r  t hose  n o t  i n  p r i v i t y .  

0 

Our t a s k  h e r e  is  n o t  so  c o m p l e x .  W e  n e e d  o n l y  t o  separa te  

t h o s e  i n  p r i v i t y  f rom t h o s e  n o t .  T h i s  t h e  c o u r t  below h a s  f a i r l y  

done .  
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11. THE RELATIONSHIP BETWEEN BASKERVILLE-DONOVAN AND 

MEMBERS OF THE ASSOCIATION DOES NOT SATISFY THE PRIVITY 

REQUIREMENT OF SECTION 95.11(4) (a). 

a 
Th- Association read= Argument I1 of Baskerville-Donovan' s 

Initial Brief as a plea for a ruling by this court that even if 

privity does not exist, as that term has been defined and 

understood for years, that a new definition should be adopted. 

That new proposed definition should encompass presumably any 

relationship between two parties wherein one performs an act of 

service and the other, in some manner, benefits by it or relies 

on it. 

While it is the Association's position that Cristich is 

wrong in its conclusion as to the existence of privity, even that 

factual scenario is easily distinguishable from the one at hand. 

In the Cristich case, and indeed in the First American case upon 

which it relied, the parties found to have a cause of action 

0 

against the professional were inextricably linked economically to 

the professional sued, in that the injured party was relying on 

the sued professional to perform a service, which in the absence 

of his performance, the injured party would have to expend its 

own money to replace. The Cristich apartment complex buyer could 

not convert to condominium without the requisite survey. The 

lender, title insurance companies, et al, in First American could 

not presumably satisfy their requirements without the abstract 

that was prepared. 

The Association does not have such a "derivative interest 

0 founded on, or growing out of, contract, connection or bond of 
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union" as Baskerville-Donovan's citation to the definition by 

Black's Law Dictionary provides. 
a 

The Association's members here more closely parallel the 

recipients of weighing certificates as described in Glanzer v. 

Shepard, 233 N.Y. 236, 135 N.E. 275 (N.Y. 19221, and cited by 

Baskerville-Donovan in its brief. While the Court found 

liability to exist, Justice Cardozo was clear as to why: "We 

state th- Defendants' obligation, therefore, in terms not of 

contract merely, but of duty." Glanzer at 241. As Glanzer also 

notes: "The surgeon who unskillfully sets the wounded arm of a 

child is liable for his negligence, though the father pays the 

bill." - Id, at 239. 

It i s  clear that there is no compelling reason to expand the 

definition of privity to encompass every affected person of every 

commercial undertaking. The Condominium Statute (m. Stat., 
Chapter 718) imposes a duty on a developer to provide certain 

information to prospective purchasers. The receipt of that 

information no more puts them in privity than walking through a 

negligently constructed building that collapses and kills a 

passerby puts the passerby in privity with the architect and 

contractor who designed and built it. 

0 
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CONCLUSION 

The Association is not in privity with Baskerville-Donovan 

and was not shown by the record to be so in any event. Further, 

t h e r e  is n o  basis upon which t o  expand the definition of 

"privity" as it is used in , §95.11(4) (a). 
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