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C E R T I F I E D  QUESTION PRESENTED 

MAY A GENERAL CONTRACTOR WHO P R O V I D E S  
WORKERS' COMPENSATION COVERAGE FOR AN 
INDEPENDENT CONTRACTOR BY DEDUCTING 
THE COVERAGE PREMIUMS FROM PAYMENTS 
DUE THAT INDEPENDENT CONTRACTOR, 
CLAIM I M M U N I T Y  FROM THE INDEPENDENT 
CONTRACTOR'S C I V I L  SUIT FOR PERSONAL 
I N J U R Y  UNDER THE WORKERS' COMPENSATION 
STATUTE WHERE THE INDEPENDENT CONTRACTOR 
CLAIMED AND RECOVERED WORKERS' COMPEN- 
S A T I O N  B E N E F I T S ?  

ARGUMENT 

I t  is f i r s t  s u g g e s t e d  t h a t  t h e  c e r t i f i e d  q u e s t i o n  i n  l i e u  o f  

t h e  word " p r o v i d e s "  s h o u l d  more a p p r o p r i a t e l y  u s e  t e r m i n o l o g y  

" a r r a n g e s  f o r , "  which  t e r m i n o l o g y  b e t t e r  r e f l e c t s  a l l  t h a t  

o c c u r r e d .  

P l a i n t i f f  is p e r m i t t e d  t o  p r o c e e d  w i t h  t h i r d  p a r t y  t o r t  

a c t i o n ,  e x c e p t  a s  p r o h i b i t e d  by s t a t u t e .  The l i a b i l i t y  f o r  com- 

p e n s a t i o n  i s  a p p l i c a b l e  to:  
0 

Every  employe r  coming w i t h i n  t h e  p r o v i s i o n s  
of  t h i s  c h a p t e r ,  i n c l u d i n g  a n y  b r o u g h t  w i t h i n  
t h e  c h a p t e r  by w a i v e r  o f  e x c l u s i o n  o r  of  
exempt ion . . .  S.440.10 F.S. 

E x c l u s i v e n e s s  of l i a b i l i t y  f o r  s a i d  employe r  and  any  b r o u g h t  

w i t h i n  t h e  c h a p t e r  by w a i v e r  o f  e x c l u s i o n  o r  of  e x e m p t i o n  i s  

a l l o w e d  u n l e s s  t h a t :  

employe r  f a i l s  t o  s e c u r e  payment  of  
c o m p e n s a t i o n ,  a s  r e q u i r e d  by t h i s  c h a p t e r . . .  
4 4 0 . 1 1  (1) F.S. 

It is n o t  s i m p l y  t h e  o b l i g a t i o n  fo r  w o r k e r s '  c o m p e n s a t i o n  bene-  

f i t s  t h a t  immunizes t h e  employe r  f rom t h i r d  p a r t y  s u i t .  R a t h e r ,  

it is s p e c i f i c a l l y  p r o v i d e d  t h a t  e v e n  where  t h e  employe r  h a s  t h e  

o b l i g a t i o n ,  b u t  d o e s  n o t  s a t i s f y  i t  by s e c u r i n g  "payment o f  corn- 
0 
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pensation as required by this chapter" then a third party suit 

may be instituted against said employer. S.440.11 F.S. 

The obligation of any employer coming within the provisions 

of this chapter, including any brought within the chapter by 

waiver of exclusion or of exemption is not satisfied under the 

workers' compensation law by requiring the injured worker to pay 

in whole or even in part for his own workers' compensation 

coverage. S.440.21 F.S. In fact, the provision further notes 

any employer making the deduction from pay for such purpose is 

guilty of a misdemeanor. S.440.21 F.S. 

Rather, it is both the obligation and the meeting of that 

obligation under the workers' compensation law that triggers the 

employer's immunity. Employers Insurance of Wausau V. Abernathy, 

442 So.2d 953 (Fla. 1983). It is parenthetically noted in the 

reverse situation where there is no obligation (nor permitted 

obligation by waiver), but a workers' compensation policy is 

0 

secured and paid for by a third party that nevertheless said 

third party is not immunized from tort liability. Florida Power 

& Light Company v. Huwer, 508 So.2d 489 (Fla. 3rd DCA 1987). 

Where the workers' compensation law is subject to divergent 

interpretation, then it is established that interpretation most 

favorable to the injured worker should be adopted in effectuating 

the purposes of the workers' compensation law. Florida Game & 

Fresh Water Fish Commission v. Driggers, 65 So.2d 723 (Fla. 

1953). It is suggested the statutory terminology securing 

payment of compensation under this chapter in view of S.440.21 
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F.S. must  b e  r e a d  a s  r e q u i r i n g  payment  by t h e  employe r  a s  d e f i n e d  

b e f o r e  s a i d  employe r  o b t a i n s  t h e  q u i d  p ro  q u o  o f  immunity.  A t  

t h e  l e a s t ,  t h a t  s t a t u t o r y  t e r m i n o l o g y  is  s u b j e c t  t o  d i v e r g e n t  

i n t e r p r e t a t i o n  and t h e  i n t e r p r e t a t i o n  m o s t  f a v o r a b l e  t o  t h e  

i n j u r e d  w o r k e r  s h o u l d  b e  a d o p t e d .  Responden t  c o n t r a c t o r  d o e s  n o t  

s e c u r e  t h e  payment o f  c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r  where  t h e  

premiums a re  p a i d  i n  whole o r  i n  p a r t  by P e t i t i o n e r  and  

Respondent  a c c o r d i n g l y  is  n o t  e n t i t l e d  t o  immunity.  

I f  c l a i m a n t  went  o u t  and bough t  a m e d i c a l  and  d i s a b i l i t y  

income p o l i c y ,  n o  o n e  would b e  c o n f u s e d  t h a t  h i s  d o i n g  so  would 

t h e n  immunize t h e  employe r  f rom a t h i r d  p a r t y  s u i t ,  s i m p l y  

b e c a u s e  h e  had  a s epa ra t e  p o l i c y  f o r  which  h e  p a i d .  So too ,  i f  

t h a t  s epa ra t e  p o l i c y  happened  t o  b e  i d e n t i c a l  t o  a w o r k e r s '  com- 

p e n s a t i o n  p o l i c y .  However, what  a p p a r e n t l y  c o n f u s e d  t h e  m a j o r i t y  

of t h e  D i s t r i c t  C o u r t  is when t h e  f o r e g o i n g  t y p e  t r a n s a c t i o n  is 

a r r a n g e d  ( n o t  p a i d  f o r )  t h r o u g h  t h e  c o n t r a c t o r .  

0 

Assuming t h e  c o r r e c t n e s s  of R e s p o n d e n t s '  a s s e r t i o n  l a b e l l i n g  

Mandico a s  a n  i n d e p e n d e n t  c o n t r a c t o r ,  t h e r e  t h e n  i s  no  d i s p u t e  

Respondent  c o n t r a c t o r  had  no  o b l i g a t i o n  t o  him f o r  w o r k e r s '  com- 

p e n s a t i o n  b e n e f i t s  and h e  may m a i n t a i n  a common l a w  s u i t  a g a i n s t  

Respondent .  S t e v e n s  v. I n t e r n a t i o n a l  B u i l d e r s  o f  F l o r i d a ,  I n c . ,  

207 So.2d 287 ( F l a .  3 r d  DCA 1 9 6 8 ) ,  C e r t .  Den. I n t e r n a t i o n a l  

B u i l d e r s  of F l o r i d a ,  I n c .  V. S t e v e n s ,  217 So.2d 1 0 1  ( F l a .  1 9 6 8 ) .  

The f a c t s  t h e r e i n  d o  n o t  r e f l e c t  w h e t h e r  o r  n o t  S t e v e n s  had  

s e c u r e d  f o r  h i m s e l f  any  o u t s i d e  i n s u r a n c e  p o l i c i e s ,  maybe e v e n  

i n c l u d i n g  a w o r k e r s '  c o m p e n s a t i o n  p o l i c y ,  b u t  w h e t h e r  h e  had  or  
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had  n o t  would n o t  p r e c l u d e  a t h i r d  p a r t y  s u i t .  T h a t  is  o n l y  

p r e c l u d e d  a g a i n s t  a n  employe r  who (1)  is o b l i g a t e d  t o  s e c u r e  and  
0 

d o e s  s e c u r e ,  or ( 2 )  is p e r m i t t e d  t o  w a i v e  exempt ion  and  d o e s  

s e c u r e  - a p o l i c y  of workers '  c o m p e n s a t i o n  f o r  a n  employee .  The 

key  e l e m e n t  o f  " s e c u r i n g "  is  h a r d l y  s a t i s f i e d  by " a r r a n g i n g  f o r " ,  

b u t  r e q u i r e s  p a y i n g .  

I n  p r o c e e d i n g s  below, Responden t s  r e f e r  t o  t h e  case of 

S t r i c k l a n d  V .  A 1  L a n d e r s  Dump T r u c k s ,  I n c . ,  170  So.2d 445 ( F l a .  

1 9 6 4 ) .  T h i s  p r a c t i t i o n e r  was i n v o l v e d ,  i n  t h e  e a r l y  d a y s  of h i s  

p rac t i ce ,  w i t h  t h a t  case which  i n v o l v e d  t h e  i s s u e  as  t o  o b l i g a -  

t i o n  by t h e  i n s u r a n c e  c a r r i e r  t o  pay  w o r k e r s '  c o m p e n s a t i o n  bene-  

f i t s  where  a premium had  been  p a i d  t h e r e f o r e .  The case s i m p l y  

h e l d  where  one p a i d  premiums and t h e  i n s u r a n c e  ca r r i e r  a c c e p t e d  

s a i d  premiums t h a t  t h e r e  is c o v e r a g e  f o r  t h a t  f o r  which t h e  pre- 

miums were p a i d .  I n  o t h e r  words ,  t h e  i n s u r a n c e  c a r r i e r  c a n n o t  

a c c e p t  a premium, b u t  when t h e  e v e n t  o c c u r s ,  s a y  s o r r y ,  w e  d o  

n o t  have  t o  c o v e r  you ,  b u t  w i l l  be  good boys  and  g i v e  you back 

y o u r  premiums. The S t r i c k l a n d  case i n v o l v e d  i n  no way, s h a p e ,  o r  

form a n y  q u e s t i o n  as t o  immunity f rom t h i r d  p a r t y  s u i t .  

Responden t s  a l s o  d i s c u s s  i n  t h e  p r o c e e d i n g s  below t h e  case o f  

A l l e n  V .  E s t a t e  o f  Carman, 281 So.2d 317 ( F l a .  1 9 7 3 ) .  T h a t  case 

d i d  i n v o l v e  a n  immunity i s s u e .  However, Responden t s  d i d  n o t  

s u g g e s t  i n  t h a t  case t h a t  A l l e n  p a i d  f o r  h i s  own w o r k e r s '  compen- 

s a t i o n  premiums. R a t h e r ,  h i s  employe r  o f  less  t h a n  t h r e e  

employees  o b t a i n e d  a w o r k e r s '  c o m p e n s a t i o n  p o l i c y  f o r  t h e  v a r i o u s  

i n d i v i d u a l s .  The C o u r t  h e l d  where  t h e  employe r  s e c u r e d  ( a t  t h e  
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e m p l o y e r ' s  e x p e n s e )  w o r k e r s '  compensa t ion  p o l i c y  t o  h i s  

employees ,  even  though  n o t  r e q u i r e d ,  t h i s  f e l l  w i t h i n  p r o v i s i o n  

a l l o w i n g  t h e  employe r  t o  wa ive  exempt ion  and  p l a c e  h i m s e l f  

w i t h i n  t h e  pu rv iew o f  t h e  ac t  i n s o f a r  a s  s a i d  employees  were 

i n v o l v e d .  I t  w a s  a c c o r d i n g l y  h e l d  t h e  employe r ,  h a v i n g  s e c u r e d  

compensa t ion  c o v e r a g e  t o  h i s  employee,  h a s  t h e  immunity b e n e f i t s  

a s  w e l l .  

U n l i k e  t h e  A l l e n  case,  Respondent  h e r e i n  d i d  n o t  s e c u r e  t h e  

payment o f  compensa t ion  u n d e r  t h i s  c h a p t e r .  

I t  is a c c o r d i n g l y  s u b m i t t e d  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

r e v e r s i n g  t h e  d e c i s i o n  o f  t h e  t r i a l  Judge .  

CONCLUSION 

Respondent  c o n t r a c t o r  d o e s  n o t  s e c u r e  payment o f  compensa t ion  

a s  r e q u i r e d  by t h i s  c h a p t e r  where P e t i t i o n e r  is r e q u i r e d  t o  pay  

i n  whole o r  p a r t  t h e r e f o r e  and Respondent  c o n t r a c t o r  is accor- 

d i n g l y  n o t  e n t i t l e d  t o  t h e  c o n c o m i t a n t  immunity. A c c o r d i n g l y ,  

t h e  D i s t r i c t  C o u r t  e r r e d  i n  r e v e r s i n g  t h e  O r d e r  of t h e  t r i a l  

judge .  

0 

R e s p e c t f u l l y  s u b m i t t e d :  

B 
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