
I N  THE SUPREME COURT OF FLORIDA 

THE FLORIDA BAR, Supreme Court C a s e  No. 7 6 , 7 9 7  

Complaint, 

V. 

BARBARA L. WOLF, 

Respondent, 

The F l o r i d a  B a r  F i l e  N o .  
89- 52,623  (17D) 

/ 

REPORT OF REFEREE 

I .  SUMMARY OF PROCEEDINGS: 

The unders igned w a s  appointed a s  r e f e r e e  t o  p r e s i d e  
i n  t h e  above d i s c i p l i n a r y  a c t i o n  by o rde r  o f  t h i s  Cour t  
da t ed  December 1 8 ,  1 9 9 0 .  By o r d e r  da t ed  June 2 0 ,  1 9 9 1 ,  t h e  
Court  g ran ted  a s i x t y  ( 6 0 )  day ex t ens ion  of  t i m e  w i t h i n  
which t o  conduct t h e  t r i a l  and f i l e  t h e  r e p o r t  of  r e f e r e e .  

Due t o  p r i o r  commitments of t h e  r e f e r e e ,  t h e  l e n g t h  
and complexity of t h e  record ,  and t h e  n e c e s s i t y  t h a t  t h e  
r e f e r e e  undergo a cataract  ope ra t ion  s i n c e  t h e  t r i a l ,  t h e  
r e f e r e e  has been unable  u n t i l  now t o  complete h i s  review of 
t h e  record  and f i l e  t h i s  r e p o r t .  

Since t h e  conc lus ion  of t h e  t r i a l  t h e  a t t o r n e y  for 
t h e  F l o r i d a  B a r  f i l e d  a Motion t o  Reopen t h e  Ba r ' s  Rebut ta l .  
The r e f e r e e  i s  of t h e  opinion t h a t  t h e  m o t i o n  f a i l s  t o  
a l l e g e  s u f f i c i e n t  grounds for reopening t h e  Bar 's  r e b u t t a l ,  
and t h e  s a m e  i s  denied.  

The p l ead ings ,  t r a n s c r i p t s  of hea r ings  and a l l  o t h e r  
papers  f i l e d  wi th  t h e  unders igned,  which are forwarded t o  
t h e  Court wi th  t h i s  r e p o r t ,  c o n s t i t u t e  t h e  e n t i r e  r eco rd  i n  
t h i s  case. 

Respondent appeared i n  person and by F. L e e  Ba i ley ,  
Esqui re .  The ba r  w a s  r ep re sen ted  by David M. Barnovi tz ,  
a s s i s t a n t  s t a f f  counsel .  
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11. F I N D I N G S  OF FACT AS TO EACH ITEM O F  MISCONDUCT O F  WHICH 
THE RESPONDENT I S  CHARGED: 

The p a r t i e s  e n t e r e d  i n t o  a s t i p u l a t i o n  which was 
confirmed by my o rde r  da ted  J u l y  9 ,  1 9 9 1 .  Pursuant t o  t h e  
s t i p u l a t i o n ,  t h e  ba r  withdrew and d i scon t inued  f o r  all 
purposes ,  wi th  p r e j u d i c e ,  Counts  V I I  through XV of  i t s  
complaint .  The b a r  a l s o  withdrew paragraph 1 9  of  i t s  
complaint  encompassed wi th in  i t s  Count I. Respondent 
admi t ted  t o  each and every  f a c t u a l  a l l e g a t i o n  se t  f o r t h  i n  
Counts I through V of t h e  b a r ' s  complaint .  A s  a r e s u l t  o f  
t h e  p a r t i e s '  s t i p u l a t i o n ,  I f i n d  as fol lows wi th  r e s p e c t  t o  
each of t h e  f i r s t  f i v e  ( 5 )  counts  a l l e g e d  i n  t h e  b a r ' s  
complaint :  

AS TO ALL COUNTS 

1. A t  a l l  t i m e s  h e r e i n a f t e r  mentioned respondent  w a s  
and i s  a member of  The F l o r i d a  Bar s u b j e c t  t o  t h e  
j u r i s d i c t i o n  and d i s c i p l i n a r y  r u l e s  of t h e  Supreme C o u r t  of 
F l o r i d a .  

AS TO COUNT I 

2 .  On December 1 6 ,  1982, respondent  w a s  appointed by 
t h e  C i r c u i t  Cour t ,  Seventeenth J u d i c i a l  C i r c u i t ,  Broward 
County, F l o r i d a ,  i n  case number 82-3869, pe r sona l  
r e p r e s e n t a t i v e  of  t h e  e s t a t e  of John F r a n c i s  Holbrook, 
deceased.  

3. Respondent duly  q u a l i f i e d  t o  a c t  as  pe r sona l  
r e p r e s e n t a t i v e  and l e t t e r s  of a d m i n i s t r a t i o n  w e r e  i s s u e d  t o  
h e r  on December 1 6 ,  1 9 8 2 .  

4 .  Respondent t h e r e a f t e r  a c t e d  a s  persona l  
r e p r e s e n t a t i v e ,  a t t o r n e y  and accountan t  i n  t h e  
a d m i n i s t r a t i o n  of deceden t ' s  es tate .  

5. Respondent made t h e  fo l lowing  payments from 
d e c e d e n t ' s  es ta te  t o  h e r s e l f  which payments w e r e  r epo r t ed  i n  
h e r  January 1 6 ,  1 9 8 5  f i n a l  account ing f i l e d  wi th  and 
rendered t o  t h e  p roba te  cou r t :  
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DATE 
0-1 8 3 
0 3 / 0 7 / 8 3  
0 3 / 2 2 / 8 3  
0 5 / 0 6 / 8 3  
0 9 / 0 6 / 8 3  
1 1 / 0 3 / 8 3  
1 1 / 2 1 / 8 3  
1 1 / 3 0 / 8 3  
0 4 / 2 8 / 8 4  
0 6 / 0 6 / 8 4  
0 7 / 0 2 / 8 4  

TOTAL 

ESTATE CK. NO. 
1 0 7  
1 1 5  
1 1 7  
1 2 6  
1 4 9  
1 5 9  
1 6 4  
1 6 5  
2 0 0  
203  
2 0 4  

ACCOUNTING FEE ATTORNEY FEE 
$ 2 ,000 .00  
$ 3,000.00 
$ 5 0 0 . 0 0  

$ 1 0 0 0 . 0 0  

$ 1 ,000 .00  

$ 500.00  

$ 500 .00  
$ 1 , 0 0 0 . 0 0  

$ 500 .00  
$ 400 .00  

$ 4 0 0 . 0 0  

$ 2 ,900 .00  $ 7 ,900 .00  

6 .  I n  he r  January 1 6 ,  1 9 8 5  p e t i t i o n  see ing  her  d i scha rge  as 
pe r sona l  r e p r e s e n t a t i v e  and o t h e r  r e l i e f ,  respondent  
r ep re sen ted  as follows: 

6 .  P e t i t i o n e r  has paid o r  proposes t o  pay 
compensation t o  t h e  pe r sona l  r e p r e s e n t a t i v e  
i n  t h e  amount of $0.00,  t o  t h e  a t t o r n e y  i n  
t h e  amount o f  $7,900.00,  t o  t h e  accountan t  
i n  the  s u m  of $ 2 , 9 0 0 . 0 0 ,  t o  a p p r a i s e r s  i n  
t h e  amount of $ 2 6 0 . 0 0  and t o  o t h e r  agen t s  
employed by t h e  pe r sona l  r e p r e s e n t a t i v e  i n  
t h e  sum o f  $0.00. 

7. I n  he r  f i n a l  account ing,  respondent  r ep re sen ted  
under Schedule B ,  "Cash Disbursement", a s  fol lows:  

CHECK NO. PAYEES AMOUNT DATE PURPOSE 
2 0 5  Void 
2 0 6  Void 

8. In  her  f i n a l  account ing ,  respondent ,  a t  t h e  
conc lus ion  of  her account ing,  subscr ibed  h e r  name t o  t h e  
fo l lowing  d e c l a r a t i o n :  

Under p e n a l t i e s  of p e r j u r y ,  3: d e c l a r e  t h a t  
I have read  and examined t h e  foregoing  
account ing and t h a t  t h e  f a c t s  and f i g u r e s  
set f o r t h  t h e r e i n  are t r u e  t o  t h e  b e s t  o f  
my knowledge and b e l i e f ,  and t h a t  it i s  a 
t r u e  r e t u r n  of a l l  moneys r ece ived  and pa id  
pa id  o u t  by m e  as pe r sona l  r e p r e s e n t a t i v e  of 
t h e  Estate of John F ranc i s  Holbrook, deceased 
from J u l y  1 9  ( s i c )  through January 1 6 ,  1 9 8 5 .  
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9. On My 2, 1985, the probate court issued an order 
discharging respondent as personal representative and 
releasing the surety on her bond on the basis of 
respondentl's final accounting and the report of distribution 
filed by respondent which report was predicated upon such 
final accounting. 

10. In truth and in fact, the final accounting filed 
by respondent does not constitute a true return of all 
monies received and paid out by respondent as personal 
representative during the period embraced by the accounting, 
viz., July 19, 1 9 8 2  through January 1 6 ,  1 9 8 5 .  h 

11. Estate check number 205 represented by respondent 
as "void" as recited in paragraph 7 of the complaint in this 
cause, was in fact, issued by respondent on or about July 
18, 1 9 8 4  in the sum of $3,500.00 payable to "Barbara Wolf 
Trust" and deposited the same date in the Barbara L. Wolf 
Professional Association Trust Account 1 4 7 8 0 0 6 7 3 1  
(hereinafter called "client trust account") * maintained by 
respondent at Barnett Bank. 

12, On or about July 18 ,  1 9 8 4 ,  respondent issued her 
client trust account check number 8 0 9  in the sum of 
$3,500.00 payable to herself which check respondent 
deposited to her operating account the same date. 

13 .  Respondent thereafter expended the $3,500.00 from 
her operating account applying the same to purposes having 
no connection or nexus to decedent's estate. 

1 4 .  Estate check number 206 represented by respondent 
as "void" as recited in paragraph 7 of the complaint in this 
cause, was in fact, issued by respondent on or about J u l y  
10, 1 9 8 4  in the sum of $10,000.00 payable to "Barbara Wolf 
Trust" and deposited the same date in respondent's client 
trust account. 

15. On or about July 10, 1 9 8 4 ,  respondent issued her 
client trust account check number 806 in the sum of 
$9,000.00 payable to herself and deposited the same on the 
same date to her operating account. 

*All references in this count and in subsequent counts to 
"client trust account'' refer to account # 1 4 7 8 0 0 6 7 3 1 .  
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1 6 .  Respondent t h e r e a f t e r  expended t h e  $ 9 , 0 0 0 . 0 0  from 
h e r  o p e r a t i n g  account  and t h e  ba lance  of e s t a t e  fund i n  t h e  
sum of $ 1 , 0 0 0 . 0 0  remaining i n  h e r  c l i e n t  t r u s t  account  t o  
purposes  having no connect ion o r  nexus t o  deceden t ' s  es ta te .  

1 7 .  On o r  about  October 2 2 ,  1 9 8 4 ,  respondent  
depos i t ed  t o  her  c l i e n t  t r u s t  account t h e  sum of  $ 4 0 0 . 0 0  
r e p r e s e n t i n g  an I.R.S. refund t o  d e c e d e n t ' s  es tate .  

1 8 .  Respondent t h e r e a f t e r  expended t h e  $ 4 0 0 . 0 0  from 
he r  c l i e n t  account t o  purposes having no connect ion o r  nexus 
t o  deceden t ' s  estate .  

1 9 .  Respondent was aware of  t h e  f a c t s  r e c i t e d  i n  
paragraphs  11 through 1 8 ,  i n c l u s i v e  of t h e s e  f i n d i n g s  when 
she prepared and f i l e d  he r  account ing.  

AS TO COUNT I1 

2 0 .  On o r  about  February 1 3 ,  1 9 8 4 ,  respondent  
r ece ived  and depos i t ed  t o  he r  c l i e n t  t r u s t  account t h e  sum 
of  $ 5 , 0 0 0 . 0 0  which sum w a s  e n t r u s t e d  t o  respondent f o r  t h e  
s p e c i f i c  purpose of  a p p l i c a t i o n  t o  t h e  purchase of  c e r t a i n  
p r o p e r t y ,  t h e  t r a n s a c t i o n  des igna ted  by respondent as 
"Nassr/Klingerman" . 

2 1 .  By June 30,  1 9 8 4 ,  respondent  had i s sued  checks 
from her  c l i e n t  t r u s t  account ,  t h e  total of which exceeded 
h e r  c l i e n t  t r u s t  account  balance t o  t h e  e x t e n t  of $ 9 1 8 . 2 2 ,  
w i th  no expendi ture  o r  disbursement having any connect ion o r  
nexus t o  t h e  Nassr/Klingerman t r a n s a c t i o n .  

2 2 .  On July 6 ,  1 9 8 4 ,  respondent  rece ived  and 
depos i t ed  t o  he r  c l i e n t  t r u s t  account  for t h e  s p e c i f i c  
purpose of a p p l i c a t i o n  t o  t h e  Nassr/Klingerman t r a n s a c t i o n  
t h e  sum of $66,503.26. 

2 3 .  On or  about  J u l y  1 2 ,  1984, respondent  r ece ived  
and depos i t ed  t o  he r  c l i e n t  t r u s t  account  for t h e  s p e c i f i c  
purpose of a p p l i c a t i o n  t o  t h e  Nassr/Klingerman t r a n s a c t i o n  
t h e  sum of $ 2 , 9 9 4 . 4 0 .  

2 4 .  During J u l y ,  1984, respondent  d i sbu r sed  a t o t a l  
of  $ 7 1 , 1 9 9 . 2 9  on account  f o r  t h e  Nassr/Klingerman 
t r a n s a c t i o n ,  o r ,  $1,701.63 more than  t h e  amount he ld  by 
respondent  i n  her  c l i e n t  t r u s t  account  for t h e  s p e c i f i c  
purpose of a p p l i c a t i o n  t o  t h e  Nassr/Klingerman t r a n s a c t i o n .  
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AS TO COUNT I11 

25.  On November 6, 1 9 8 4 ,  respondent received and 
deposited to her client trust account the sum of $80 ,426 .82  
f o r  the specific purpose of application to a transaction 
designated by respondent as "Speck/Woods/Kraft/Olive", 
hereinafter called "SWKO" . 

26. On November 6 and November 7, 1 9 8 4 ,  respondent 
issued the following checks from her client trust account 
in connection with SWKO: 

DATE CHECK NO. PAYEE AMOUNT 
1 1 / 0 6 / 8 4  9 8 6  Barnett Bank $ 24 ,819 .89  
1 1 / 0 6 / 8 4  9 8 7  Barnett Bank $ 5 , 5 7 7 . 0 7  
1 1 / 0 6 / 8 4  9 8 8  John Aurelius $ 2 5 0 . 0 0  
1 1 / 0 6 / 8 4  9 9 0  Properties By the Sea $ 1,000.00 
1 1 / 0 6 / 8 4  9 9 1  Nancy E. Kraft $ 5 0 . 0 0  
1 1 / 0 7 / 8 4  1 0 0 0  Broward County $ 3 4 9 . 0 0  
1 1 / 0 7 / 8 4  1 0 0 1  Wimer .$ 4 8 , 2 2 8 . 6 1  

TOTAL $ 80 ,274 .82  

27 .  On November 2 9 ,  1 9 8 4 ,  when check number 1001 in 
the sum of $ 4 8 , 2 2 8 . 6 1  was presented for payment, it was 
dishonored due to insufficient funds in respondent's client 
trust account which, on that date, had a balance of 
$41,780 .14 ,  or, a shortage in respondent's client trust 
account liability in the SWKO transaction to the extent of 
$6,448 .47 .  

AS TO COUNT IV 

28.  On October 1, 1 9 8 4 ,  the balance in respondent's 
client trust account was the sum of $1 ,576 .52 .  

29.  During the period from October 1, 1 9 8 4 ,  through 
October 15, 1 9 8 4 ,  in addition to the balance of $1 ,576 .52 ,  as 
aforesaid, respondent received from certain land trusts sums 
totaling $24,736 .01 ,  which sums she deposited to her client 
trust account. 

30. On October 15, 1 9 8 4 ,  respondent issued her client 
trust account check 930 in the sum of $7 ,151 .54  payable to 
the John Watkins Trust identifying such payment as 
pertaining to "Settlement of Claypool," a transaction having 
no connection or nexus to the land trusts underlying the 
$ 2 4 , 7 3 6 . 0 1  receipts in paragraph 2 9  of these findings. 
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AS TO COUNT V 

31. On o r  a b o u t  J u l y  1 6 ,  1980,  r e s p o n d e n t  opened an 
i n t e r e s t  b e a r i n g  t r u s t  a c c o u n t  ( B a r n e t t  Bank Account 
#6482601551) d e s i g n a t e d  as  "Wolf and Melvin,  P.A. i n  t r u s t  
f o r  Joseph  Nemetz . It 

32 .  On March 31,  1984, t h e  b a l a n c e  i n  such escrow 
account w a s  $3,323.56.  

33. On August 2 7 ,  1984, r e s p o n d e n t  withdrew $3,300.00 
from t h e  N e m e t z  t r u s t  a c c o u n t  and d e p o s i t e d  t h e  s a m e  t o  h e r  
n o n - i n t e r e s t  b e a r i n g  c l i e n t  t r u s t  a c c o u n t ,  which, p r i o r  t o  
such d e p o s i t ,  had a b a l a n c e  i n  t h e  sum o f  $ 9 3 8 . 4 2 .  

34. Respondent t h e r e a f t e r  i s s u e d  t h e  f o l l o w i n g  checks  
from h e r  c l i e n t  t r u s t  accoun t :  

DATE PAID CHECK NO. PAYEE AMOUNT 

08/27/84 845 
08/28/84 820 
08/28/84 839 
08/28/84 829 
08/28/84 825 

TOTAL 

Barbara  Wolf $ 800.00 
A t l a n t i c  F e d e r a l  $ 486.00 
Chase F e d e r a l  $ 590.00 
A t l a n t i c  F e d e r a l  $ 728.00 
A t l a n t i c  F e d e r a l  $ 886.00 

$3 ,490 .00  

35. None of t h e  f i v e  ( 5 )  payments compr i s ing  t h e  
$3,490.00 as  enumerated i n  pa ragraph  34 of t h e s e  f i n d i n g s  
had any c o n n e c t i o n  o r  nexus t o  t h e  N e m e t z  t r a n s a c t i o n .  

36. Respondent r e s t o r e d  t h e  $3,300.00,  w i t h o u t  
i n t e r e s t ,  t o  t h e  N e m e t z  t r u s t  account on J u l y  1 0 ,  1986 from 
a t r u s t  accoun t  m a i n t a i n e d  by r e s p o n d e n t  a t  Sun Bank, 
a c c o u n t  #4176515584. 

37. Respondent t h e r e a f t e r  n e v e r  d e p o s i t e d  t o  t h e  
nemetz t r u s t  account  any a d d i t i o n a l  sums r e p r e s e n t i n g  
in t e res t  f o r  t h e  p e r i o d  from August 2 7 ,  1984 th rough  
J u l y  1 0 ,  1 9 8 6 .  

111. RECOMMENDATIONS AS TO WHETHER OR NOT THE RESPONDENT 
SHOULD BE FOUND G U I L T Y :  

A s  t h e  v i o l a t i o n s  responden t  committed o c c u r r e d  p r i o r  
t o  J a n u a r y  1, 1987, r e f e r e n c e  h e r e i n  w i l l  be made t o  t h e  
F l a .  B a r  I n t e g r .  Rule  and t o  t h e  Code of P r o f e s s i o n a l  
R e s p o n s i b i l i t y .  I recommend t h a t  t h e  responden t  be found 
g u i l t y  of  t h e  v i o l a t i o n s  se t  f o r t h  i n  Counts  I ,  11, I11 and 
V of t h e  Complaint .  
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I f i n d  t h a t  Count I V  of t h e  complaint  has n o t  been 
proven by c lear  and convincing evidence.  Therefore ,  I 
recommend t h a t  respondent  be found n o t  g u i l t y  of Count I V  o f  
t h e  Complaint. 

AS TO COUNT I OF THE B A R ' S  COMPLAINT 

1. By f i l i n g  h e r  f i n a l  account ing and the reby  
r e p r e s e n t i n g  t o  t h e  proba te  c o u r t ,  t h e  p a r t i e s  i n t e r e s t  i n  
d e c e d e n t ' s  es ta te  and t o  t h e  world t h a t  t h e  r e c e i p t s  and 
disbursements  i t emized  t h e r e i n  c o n s t i t u t e d  a t r u e  r e t u r n  of 
a l l  monies r ece ived  and pa id  o u t  by respondent  when i n  t r u t h  
and i n  f a c t ,  respondent  knew t h a t  t h e  account ing d i d  n o t  
i t e m i z e  a l l  monies r ece ived  and pa id  o u t  as s p e c i f i c a l l y  
enumerated hereinabove,  respondent v i o l a t e d  Fla.  B a r  I n t e g r .  
Rule, a r t i c l e  X I ,  Rule 1 1 . 0 2 ( 3 )  ( a )  which provides  t h a t  h e  
commission by an a t t o r n e y  of  any a c t  c o n t r a r y  t o  honesty ,  
j u s t i c e  or good morals  c o n s t i t u t e s  a cause  f o r  d i s c i p l i n e .  
Such conduct a l s o  c o n s t i t u t e d  v i o l a t i o n s  of D i s c i p l i n a r y  
Rule 1-102(A) ( 4 )  of t h e  Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y  
which provides  t h a t  a lawyer s h a l l  n o t  engage i n  conduct  
i nvo lv ing  d i shones ty ,  f r aud ,  d e c e i t  o r  m i s r e p r e s e n t a t i o n .  
Such conduct a l s o  c o n s t i t u t e s  v i o l a t i o n s  of D i s c i p l i n a r y  
Rules 7- 102 (A) ( 3 ) ,  and ( A )  ( 5 )  of  t h e  Code of P r o f e s s i o n a l  
R e s p o n s i b i l i t y  which provide ,  r e s p e c t i v e l y ,  t h a t  i n  he r  
r e p r e s e n t a t i o n  of a c l i e n t  a lawyer s h a l l  n o t  concea l  o r  
knowingly f a i l  t o  d i s c l o s e  t h a t  which by l a w  she i s  r e q u i r e d  
t o  r e v e a l ,  and s h a l l  n o t  knowingly make a f a l s e  s t a t emen t  of 
l a w  o r  f a c t .  

2 .  By misapprop r i a t i ng  es ta te  funds as  s p e c i f i e d  i n  
paragraphs  11 through 1 8 ,  i n c l u s i v e  of  my f i n d i n g s  o f  f a c t ,  
respondent ,  i n  a d d i t i o n  t o  v i o l a t i n g  each and every  r u l e  
r e c i t e d  i n  t h e  preceding paragraph h e r e i n ,  v i o l a t e d  F l a .  B a r  
I n t e g r .  Rule, a r t i c l e  X I ,  Rule 11. 0 2 ( 4 )  which provides  t h a t  
money e n t r u s t e d  t o  an a t t o r n e y  f o r  a s p e c i f i c  purpose i s  
he ld  i n  t r u s t  and must be app l i ed  on ly  t o  t h a t  purpose.  

AS TO COUNT I1 OF THE BAR"S COMPLAINT 

3 .  By being e n t r u s t e d  w i t h  $ 5 , 0 0 0 . 0 0  for t h e  s p e c i f i c  
purpose of a p p l i c a t i o n  f o r  t h e  en t rus tmen t ,  respondent  
v i o l a t e d  F l a .  B a r  I n t e g r .  Rule, a r t i c l e  X I ,  Rule 1 1 . 0 2 ( 4 )  
which provides  t h a t  a n  a t t o r n e y  must apply funds e n t r u s t e d  
t o  he r  f o r  a s p e c i f i c  purpose only  t o  t h e  purpose of  t h e  
en t rus tment .  

4. By apply ing  $ 1 , 7 0 1 . 6 3  more t o  t h e  Nassr/Klingerman 
t r a n s a c t i o n  than she he ld  i n  he r  c l i e n t  t r u s t  account  for 
a p p l i c a t i o n  t o  such t r a n s a c t i o n  s h e  n e c e s s a r i l y  misappl ied  
o t h e r  t r u s t  funds i n  t h e  account and thereby  committed t h e  
same v i o l a t i o n  a s  r e c i t e d  i n  t h e  preced ing  paragraph.  



- 9 -  

AS TO COUNT I11 OF THE BAR"S COMPLAINT 

5. By a p p r o p r i a t i n g  $ 6 , 4 4 8 . 4 7  from funds e n t r u s t e d  
t o  her f o r  t h e  e x c l u s i v e  purpose of  a p p l i c a t i o n  t h e  SWKO 
t r a n s a c t i o n  t o  purposes  o ther  t han  t h e  SWKO t r a n s a c t i o n  
the reby  causing check # l o 0 1  t o  be dishonored f o r  
i n s u f f i c i e n t  funds ,  as a f o r e s a i d ,  respondent  v i o l a t e d  F l a .  
B a r  I n t e g r .  Rule,  a r t i c l e  X I ,  Rule 1 1 . 0 2 ( 4 )  which provides  
funds e n t r u s t e d  t o  an a t t o r n e y  for a s p e c i f i c  purpose must 
be app l i ed  e x c l u s i v e l y  t o  t h e  purpose of t h e  en t rus tment .  

AS TO COUNT I V  OF THE BARI'S COMPLAINT 

6 .  The evidence r e l a t i n g  t o  Count I V  of t h e  B a r ' s  
complaint  w a s  inconc lus ive .  The s t i p u l a t i o n  t h a t  t h e  f a c t s  
a l l e g e d  i n  t h i s  count  are admit ted does n o t  nega te  t h e  
p o s s i b i l i t y  t h a t  o t h e r  funds w e r e  depos i t ed  i n  r e sponden t ' s  
t r u s t  account du r ing  t h e  pe r iod  between October 1, 1 9 8 4  and 
October 15,  1 9 8 4 ,  i n  an amount s u f f i c i e n t  t o  pay check # 9 3 0 .  
Respondent t e s t i f i e d  t h a t  her  i n d i v i d u a l  l edge r  s h e e t  d i d  
n o t  i n d i c a t e  any sho r t age  i n  t h e  account ,  a l though  she d i d  
n o t  know w h a t  t h e  ba lance  was i n  t h e  account  a t  t h a t  t i m e  
( T r  1 4 7 - 1 4 9 ) .  

AS TO COUNT V OF THE BAR"S COMPLAINT 

7 .  By apply ing  funds e n t r u s t e d  t o  h e r  for a s p e c i f i c  
purpose t o  purposes d i f f e r e n t  from t h o s e  of t h e  en t rus tmen t ,  
i nc lud ing  payment t o  respondent  and by dep r iv ing  N e m e t z  of  
i n t e r e s t  dur ing  t h e  pe r iod  from August 2 7 ,  1 9 8 4  through J u l y  
1 0 ,  1 9 8 6 ,  respondent  v i o l a t e d  F la .  Bar Ingegr.  Rule, a r t i c l e  
X I ,  Rules 11.02(3) (a) and 1 1 . 0 2 ( 4 )  which provide 
r e s p e c t i v e l y  t h a t  an  a t t o r n e y  s h a l l  n o t  engage i n  conduct  
c o n t r a r y  t o  honesty, j u s t i c e  or good morals  and funds  
e n t r u s t e d  t o  an a t t o r n e y  f o r  a s p e c i f i c  purpose must be h e l d  
i n  t r u s t  and a p p l i e d  s o l e l y  and e x c l u s i v e l y  t o  t h e  purpose 
of t h e  en t rus tment .  
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TV. DISCUSSION O F  AFFIRMATIVE DEFENSES 

By the parties" stipulation referred to in my findings of 
fact, respondent withdrew all affirmative defenses she had 
alleged in her answer, with prejudice, except for those 
labeled in her answer as affirmative defenses 1, 4, and 5, 
and that part of 3 which relates to mitigation. In her 
first affirmative defense, respondent claims that all of the 
actions attributed to her and described in the barf's 
complain were either authorized o r  ratified by the client(s) 
involved. I find absolutely no basis for that defense. The 
misappropriation and misrepresentations referred to in the 
bar's Count I relating to the Holbrook estate were concealed 
from the estate beneficiaries and from the probate court. 
No one but respondent, herself, authorized o r  ratified her 
misappropriation and misrepresentation under penalty of 
perjury to the beneficiaries and to the court. 

Respondent's affirmative defense number 4 alleges that 
any and all funds which were allegedly misappropriated or 
spent without specific client approval were replaced and the 
client made whole prior to any involvement by the Florida. 
Restitution simply does not constitute a defense to an 
attorney's misappropriation of funds entrusted to her, so 
this contention may only be considered in terms of 
mitigation. 

The Referee is of the opinion that respondent's 
emotional disturbance related to her marital problems was 
not a sufficient excuse for  mishandling her clients funds 
and that this assertion can only be considered in terms of 
mitigation. 

V. HISTORY OF T H E  CASE; P E R S O N A L  HISTORY OF RESPONDENT:  AND 
PAST DISCIPLINARY RECORD B a r  

Respondent is 48 years of age and has been a member of 
the Florida Bar since 1 9 7 7 .  She has been Board Certified in 
Taxation since 1 9 8 4 .  Prior to 1 9 8 5  she had never been 
subject to any Florida Bar disciplinary proceedings or 
complaints. 

In September 1985 as the result of complaints by 
recipients of dishonored checks drawn on respondents trust 
account, The Florida Bar branch auditor Charles Ruga was 
directed to audit respondents professional account records 
for the period from January 1, 1 9 8 4  to September 1 9 8 5 .  
Respondent cooperated with the auditor and promptly provided 
him with bank statements, cancelled checks, and all of her 
records relating to her professional accounts. 
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Between 1 9 8 2  and 1985  respondent  had c r e a t e d  s e v e r a l  
l and  t r u s t s  a s  t a x  shelters f o r  v a r i o u s  c l i e n t s  who inves t ed  
i n  t h e  land t r u s t s ,  r e c e i v i n g  b e n e f i c i a l  ownership of  
p a r t i a l  in te res ts  i n  t h e  r e s i d e n t i a l  p r o p e r t i e s  owned by t h e  
land  t r u s t s  i n  p ropor t ion  t o  t h e  amount i nves t ed .  The 
i n v e s t o r s  r e l i e d  on respondentl 's a s su rance  t h a t  t h e i r  
l i a b i l i t y  would be l i m i t e d  t o  t h e  amount o f  t h e i r  
inves tments ,  a l though under t h e  documents c r e a t i n g  t h e  land  
t r u s t s  t h e  i n v e s t o r s  could be c a l l e d  on f o r  a d d i t i o n a l  
c o n t r i b u t i o n s  t o  cover  losses. I t  w a s  contemplated t h a t  
r e n t a l  income would cover  t h e  o p e r a t i n g  c o s t s  of  t h e  l a n d  
t r u s t s  inc lud ing  mortgage payments due on t h e  r e s i d e n t i a l  
p r o p e r t i e s .  Respondent a c t e d  as t r u s t e e ,  accountan t ,  
p rope r ty  manager, and a t t o r n e y  for t h e  land t r u s t s .  

A s  a r e s u l t  of t h e  downturn i n  t h e  South F l o r i d a  
market i n  t h e  mid-1980's t h e  r e n t a l  income proved 
i n s u f f i c i e n t  t o  cover c o s t s  and mortgage payments and a t  
t i m e s  respondent w a s  r equ i r ed  t o  u se  he r  own funds t o  m e e t  
l and  t r u s t  expenses ,  which she cons idered  a s  l oans  t o  t h e  
l and  t r u s t s .  Respondent maintained s e p a r a t e  t r u s t  bank 
accounts  for t h e  v a r i o u s  land  t r u s t s  u n t i l  October of 1 9 8 4  
when t h e  land t r u s t  accounts  w e r e  conso l ida t ed  i n t o  
r e sponden t ' s  c l i e n t  t r u s t  account.  

I n  November 1985 t h e  F l o r i d a  B a r  f i l e d  a complaint  
a g a i n s t  respondent charg ing  t r u s t  fund v i o l a t i o n s .  The 
a u d i t o r  Ruga f i l e d  a r e p o r t  on January 31, 1 9 8 6  which he 
c h a r a c t e r i z e d  as p a r t i a l  o r  i n t e r i m  r e p o r t .  Under d a t e  of 
February 2 4 ,  1 9 8 6 ,  respondent  t endered  a conc ise  Judgment, 
r e q u e s t i n g  t h a t  t h e  charges  a g a i n s t  h e r  be b i f u r c a t e d ;  and 
t h a t  she be pe rmi t t ed  t o  p lead  g u i l t y  t o  t h e  charges  a g a i n s t  
he r  t h a t  w e r e  n o t  i n  con t roversy ;  and accep t ing  agreed  
s a n c t i o n s  c o n s i s t i n g  of a Pub l i c  Reprimand and a t h r e e  yea r  
p roba t ion  pe r iod  du r ing  which t i m e  she  would employ a 
c e r t i f i e d  p u b l i c  accountan t  t o  review he r  t r u s t  accounts  and 
c e r t i f y  t o  t h e  F l o r i d a  B a r  he r  compliance wi th  t h e  t r u s t  
account ing  requirements  mandated by t h e  I n t e g r a t i o n  Rule of  
t h e  F l o r i d a  B a r .  The tendered  Consent Judgment (TFB Ex. No. 
and R e s .  Ex. N o .  5 )  w a s  accepted.  The F l o r i d a  B a r  v .  Wolf, 
4 9 2  So.2d ( F l a . 1 9 8 6 ) .  Respondent completed he r  t h r e e  year  
p roba t ion ,  and on December 1 3 ,  1 9 8 9 ,  a r e p r e s e n t a t i v e  of t h e  
F l o r i d a  B a r  acknowledged r e c e i p t  of  t h e  a c c o u n t a n t ' s  f i n a l  
r e p o r t  i n d i c a t i n g  compliance wi th  t h e  terms of h e r  
p roba t ion .  
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Auditor Ruga i n d i c a t e d  i n  t h e  i n t e r i m  r e p o r t  f i l e d  
January 3 1 ,  1 9 8 6 ,  t h a t  he would n o t  do any a d d i t i o n a l  work 
on t h e  a u d i t  u n l e s s  reques ted  by t h e  Ba r ' s  a t t o r n e y .  I n  t h e  
consen t  judgment respondent  admit ted v i o l a t i o n  of t r u s t  
account ing procedures  mandated by t h e  I n t e g r a t i o n  Rule 
of  The F l o r i d a  B a r ,  b u t  d i d  n o t  admit  t o  any misapp l i ca t ion  
of  t r u s t  funds; a l though  some misapp l i ca t ion  of  t r u s t  funds 
might be deduced by he r  admission t h a t  she  had i s s u e d  
m u l t i p l e  checks which were r e tu rned  due t o  i n s u f f i c i e n t  
funds.  

I n  paragraph 13  of  t h e  Consen t  Judgment respondent  
s p e c i f i c a l l y  agreed t h a t  by accep t ing  t h e  consent  judgement 
The F l o r i d a  B a r  would n o t  be precluded from p rosecu t ing  her .  
f u r t h e r  f o r  us ing  t r u s t  funds for  purposes o t h e r  t han  t h e  
s p e c i f i c  purpose f o r  w h i c h  t h e  funds w e r e  e n t r u s t e d ,  
commingling of pe r sona l  and t r u s t  account  funds ,  and 
misappropr ia t ion  of funds.  I t  appa ren t ly  w a s  contemplated 
by bo th  respondent and t h e  B a r  a t t o r n e y  t h a t  f u r t h e r  
proceedings  on t h e  charges  d i spu ted  by respondent would be 
d e f e r r e d  w h i l e  she sought releases from t h e  land  t r u s t  
i n v e s t o r s .  

Respondent ob t a ined  r e l e a s e s  from some of  t h e  land 
t r u s t  i n v e s t o r s  based on account ings  pu rpo r t i ng  t o  show all 
i nvo ice  and expend i tu re s  of land t r u s t  funds. (TFB E x .  Nos. 
10,11,12 and 14). I n  t h e  r e l e a s e s  t h e  i n v e s t o r s  
acknowledged " t h a t  when r e n t  r e c e i p t s  w e r e  i n s u f f i c i e n t  t o  
pay mortgage expenses l oans  w e r e  borrowed from o t h e r  sou rces  
i nc lud ing  Barbara L. Wolf, Land Trus t ee  and o t h e r  l and  
t r u s t s  f o r  payment of such expenses."  Some of  t h e  l a n d  
t r u s t  i n v e s t o r s  d i d  n o t  s i g n  r e l e a s e s  b u t  sued respondent .  
The s u i t  w a s  s e t t l e d  by r e sponden t ' s  ma lp rac t i ce  i n su rance  
car r ier  i n  1988  by payment of $ 2 4 0 , 0 0 0 . 0 0  t o  t h e  p l a i n t i f f s .  
Respondent t e s t i f i e d  t h a t  she  agreed t o  t h e  s e t t l e m e n t  
because her  lawyer,  who w a s  f u rn i shed  by he r  insurance  
company, adv ised  t h a t  t h e  s u i t  w a s  i n d e f e n s i b l e  because t h e  
f a i l u r e  t o  o f f e r  t h e  i n v e s t o r s  a t h r e e  day r i g h t  of  
r e s c i s s i o n  v i o l a t e d  t h e  F l o r i d a  s e c u r i t i e s  l a w  and e n t i t l e d  
t h e  i n v e s t o r s  t o  r e t u r n  of t h e i r  money ( T r . 2 4 2 - 2 4 3 ) .  
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Auditor Ruga t e s t i f i e d  t h a t  he d i d  no f u r t h e r  work on 
t h e  a u d i t  a f t e r  January 31, 1 9 8 6 ,  u n t i l  a month o r  two prior 
t o  October 2 6 ,  1 9 8 9 ,  when he completed h i s  r e p o r t .  H e  
t e s t i f i e d  t h a t  t h e  completed a u d i t  d i s c l o s e d  t h e  t r u s t  
account  i r r e g u l a r i t i e s  t h a t  a r e  t h e  b a s i s  o f  t h e  p r e s e n t  
a c t i o n ,  and t h a t  these i r r e g u l a r i t i e s  had not been 
e s t a b l i s h e d  by t h e  i n t e r i m  a u d i t .  N o  s u f f i c i e n t  reason w a s  
d i s c l o s e d  by t h e  evidence f o r  t h e  d e l a y  o f  more than  3 y e a r s  
between t h e  p re l imina ry  and f i n a l  a u d i t .  However t h e  
referee i s  of t h e  op in ion  t h a t  t h e  d e l a y  cannot  be 
cons idered  i n  m i t i g a t i o n  because no p r e j u d i c e  t o  respondent  
a t t r i b u t a b l e  t o  t h e  d e l a y  w a s  d i s c l o s e d  by t h e  ev idence ,  I n  
f a c t ,  t h e  de l ay  pe rmi t t ed  respondent  t o  p r e s e n t  proof of  a 
c l e a n  record  du r ing  h e r  t h r e e  year  p roba t ion  as a m i t i g a t i n g  
f a c t o r  i n  t h i s  proceeding.  

I V .  AGGRAVATION AND M I T I G A T I O N  

The fol lowing aggrava t ing  c i rcumstances  have been 
cons idered  by t h e  r e f e r e e :  

a .  A p a t t e r n  of misconduct i n  t h e  handl ing  of 
c l i e n t s  t r u s t  funds.  By her own tes t imony she pa id  no 
a t t e n t i o n  t o  t h e  ba l ances  of he r  t r u s t  accounts  even a f t e r  
numerous checks w e r e  r e tu rned  unpaid for i n s u f f i c i e n t  funds .  

b. Numerous o f f e n s e s  as i n d i c a t e d  by t h e  s e v e r a l  
counts  of which she has been proven g u i l t y .  

c .  Lack of  candor i n  h e r  tes t imony as t o  t h e  
reasons  for her  improper use  of  t r u s t  funds.  

The fol lowing m i t i g a t i n g  c i rcumstances  have been 
cons idered  by t h e  r e f e r e e :  

a .  Respondent had no d i s c i p l i n a r y  r eco rd  p r i o r  
t o  t h e  1 9 8 5  consent  judgement which involved t h e  same t r u s t  
accounts  as are involved i n  t h i s  proceeding.  

b. A t  t h e  t i m e  of t h e  misuse of  t r u s t  funds 
charged h e r e i n  respondent  expected t o  r e p l a c e  t h e  funds 
p r i o r  t o  t i m e  f o r  account ing t o  t h e  owners of t h e  funds 
which as  a reasonable  expec t a t i on  i n  view o f  he r  a s s e t s  
and income. 


