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IN THE SUPREME COURT OF FLORIDA 

CASE NO. 76,800 

DIVERSIFIED SERVICES, INC., 
a fore ign  corporation, d/b/a 

INC. ,  a Florida corporation, 
and PALM BEACH DODGE, INC. 
a Florida corporation, 

BUDGET RENT-A-CAR OF MIAMI 

Pet i t ioners ,  

vs 

ALIDA AVILA, as Personal 
Representative of t h e  Estate 
of EULOGIO AVILA, Deceased, 

Respondent. 

PETITIONERS' BRIEF ON JURISDICTION 

INTRODUCTION 

The par t ies  w i l l  be referred t o  in the position t h e y  

occupy in this Court and in their proper name. Petitioners, 

Diversified Services, Inc., a foreign corporation d/b/a Budget 

Rent-A-Car of Miami, Inc., a Florida corporation, and Palm Beach 

Dodge, Inc., a Florida corporation ("Budget"), were the 

appellees i n  the Third District and the defendants i n  the t r i a l  

court; respondent, Alida Avila, as personal representative of 

the Estate of Eulogio A v i l a ,  Deceased, was t h e  appellant i n  the 

T h i r d  District and the plaintiff in t h e  t r i a l  court. Reference 

t o  t h e  appendix will be by t h e  u s e  of t h e  symbol "All followed by 

t h e  appropriate page number. 
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STATEMENT OF THE CASE AND FACTS 

E u l o g i o  A v i l a  e n t e r e d  i n t o  an a u t o m o b i l e  r e n t a l  

agreement  w i t h  Budget .  (A. 1). While  d r i v i n g  t h e  r e n t a l  car, 

A v i l a  was f a t a l l y  i n j u r e d  when h i s  ren ta l  v e h i c l e  c o l l i d e d  w i t h  

an u n i n s u r e d  automobile. (A. 1- 2 ) .  

A l i d a  A v i l a ,  w i f e  of t h e  deceased and personal repre- 

s e n t a t i v e  o f  h i s  e s t a t e ,  b r o u g h t  an a c t i o n  a g a i n s t  Budget  

a l l e g i n g  e n t i t l e m e n t  t o  u n i n s u r e d  motorist ("UM" ) b e n e f i t s  or 

a l t e r n a t i v e l y ,  t h a t  t h e  lessor s o l d  l i a b i l i t y  i n s u r a n c e  t o  t h e  

d e c e a s e d  w i t h o u t  offering UM c o v e r a g e  i n  v i o l a t i o n  of S e c t i o n  

627.727 (1) , ( F l o r i d a  S t a t u t e s  1 9 8 9 ) .  (A.  2 ) .  

Accord ing  t o  t h e  T h i r d  D i s t r i c t ,  t h e  t r i a l  c o u r t  

e n t e r e d  a summary judgment  for  Budget  a f t e r  c o n s t r u i n g  t h e  

pol icy  i n  t h e  absence  o f  s u p p o r t i n g  a f f i d a v i t s  or o t h e r  e v i d e n c e .  

(A.  2 ) .  

Al though  a p r o v i s i o n  on t h e  reverse s ide of t h e  

agreement  d e c l a r e d  t h a t  t h e  i n s u r a n c e  d e s c r i b e d  on t h e  f ron t  

(i.e., "Damage Waiver"  and " P e r s o n a l  A c c i d e n t  I n s u r a n c e " )  d i d  

not i n c l u d e  UM c o v e r a g e ,  and t h a t  it  was t h e  e n t i r e  agreement  

be tween  t h e  pa r t i e s ,  t h e  T h i r d  D i s t r i c t  found t h a t  l a n g u a g e  was 

q u a l i f i e d  by a n o t h e r  p r o v i s i o n  which nullified its c o n c l u s i v e  

e f f e c t  where an a l t e r a t i o n  was ag reed  t o  by Budget  i n  w r i t i n g ,  

or t h e  p a r a g r a p h  or por t ions  of t h e  p a r a g r a p h  were u n l a w f u l  

or i n  c o n f l i c t  w i t h  p u b l i c  p o l i c y .  (A. 2- 3).  T h e r e f o r e ,  a 

material  i s s u e  of fact e x i s t e d  as t o  whether  t h e  lessee 

p u r c h a s e d ,  or had good reason to  b e l i e v e  t h a t  h e  was p u r c h a s i n g ,  

a p o l i c y  t h a t  would p r o v i d e  b e n e f i t s  i n  t h e  e v e n t  of a co l l i s ion  B 
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w i t h  an  u n i n s u r e d  v e h i c l e .  (A. 3 ) .  

The T h i r d  D i s t r i c t  s t a t ed  t h a t  o n e  of A v i l a ' s  issues 

was w h e t h e r  B u d g e t ,  as an a d m i t t e d  s e l f - i n s u r e r ,  was h e l d  t o  all 

t h e  o b l i g a t i o n s  of an i n s u r e r  i n c l u d i n g  a s t a t u t o r y  d u t y  t o  

o f f e r  UM c o v e r a g e  as pa r t  of t h e  sale of l i a b i l i t y  i n s u r a n c e .  

(A. 2 ) .  

I n  t h i s  r e g a r d ,  t h e  T h i r d  D i s t r i c t  found  t h a t  a l ega l  

i s s u e ,  n o t  spec i f ica l ly  addressed by t h e  t r i a l  c o u r t ,  was 

w h e t h e r  t h e  lessor, as a s e l f - i n s u r e r  up t o  t h e  f i r s t  $ 1 0 0 , 0 0 0 ,  

was i n s u l a t e d  from a d u t y  t o  p r o v i d e  UM c o v e r a g e  t h r o u g h  i t s  

lessee by v i r t u e  of a rejection of s u c h  c o v e r a g e  w i t h  its excess 

car r ie r .  (A. 3- 4 ) .  T h u s ,  t h e  T h i r d  Dis t r ic t  h e l d  t h e r e  is a 

s t a t u t o r y  d u t y  on t h e  pa r t  of a s e l f - i n s u r e r  t o  p r o v i d e  UM 

c o v e r  age .  

F o l l o w i n g  t h e  appel la te  cour t ' s  d e n i a l  of a p e t i t i o n  

for r e h e a r i n g ,  a notice t o  i n v o k e  t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  

of t h i s  C o u r t  was f i l e d  s e e k i n g  a review of t h e  T h i r d  D i s t r i c t ' s  

d e c i s i o n .  (A. 5-6). 

SUMMARY OF ARGUMENT 

The T h i r d  Dis t r ic t  t r e a t e d  B u d g e t  as an i n s u r e r  i n  t h a t  

i t  c o n s i d e r e d  s e l f - i n s u r a n c e  t o  be a po l i cy  of i n s u r a n c e .  By 

i t s  m i s a p p l i c a t i o n  of t h e  role of a s e l f - i n s u r e r ,  t h e  T h i r d  

Dis t r ic t  h e l d  t h a t  B u d g e t  had a d u t y  t o  p r o v i d e  UM c o v e r a g e  t o  a 

lessee of i t s  automobile, u n l e s s  i n s u l a t e d  from s u c h  d u t y .  

T h i s  h o l d i n g  creates e x p r e s s  and d i r ec t  c o n f l i c t  w i t h  

t h e  F o u r t h  Dis t r i c t ' s  d e c i s i o n  i n  L i p o f ,  i n f r a ,  where  t h e  C o u r t  

- 3 -  



h e l d  t h a t  1) s e l f - i n s u r a n c e  is n o t  c o n s i d e r e d  a p o l i c y  of 

B 

B 

B 

B 

B 

B 

i n s u r a n c e  and 2 )  a s e l f - i n s u r e r  is n o t  r e q u i r e d  t o  p r o v i d e  UM 

c o v e r a g e  s i n c e  t h e  UM s t a t u t e  is  i n a p p l i c a b l e  t o  s e l f - i n s u r e r s ,  

Also, t h e  T h i r d  D i s t r i c t  i n  h o l d i n g  t h a t  a s e l f - i n s u r e r  

h a s  a [ s t a t u t o r y ]  d u t y  t o  p r o v i d e  UM c o v e r a g e  t o  its lessee 

u n l e s s  i n s u l a t e d  f rom s u c h  d u t y ,  c r e a t e d  e x p r e s s  and d i r e c t  

conf l i c t  w i t h  t h e  p r i nc ip l e  of law announced i n  Morpurqo,  i n f r a ,  

t h a t  an a u t o m o b i l e  r e n t a l  company l e a s i n g  an a u t o m o b i l e  and pro- 

v i d i n g  t h e  manda to ry  c o v e r a g e s  of a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  

w i t h o u t  an ag reemen t  t o  p r o v i d e  o t h e r  insurance,  i s  n o t  r e q u i r e d  

t o  g i v e  n o t i c e  t h a t  i t  was a s e l f - i n s u r e r  and does n o t  p r o v i d e  

UM c o v e r a g e .  

F i n a l l y ,  c o n f l i c t  rears  i t s  u g l y  h e a r d  a g a i n ,  where  t h e  

T h i r d  D i s t r i c t  h e l d  t h a t  a p r o v i s i o n  i n  t h e  a u t o m o b i l e  r e n t a l  

p o l i c y  t h a t  t h e r e  i s  n o  UM c o v e r a g e  is q u a l i f i e d  by a n o t h e r  pro- 

v i s i o n  which n u l l i f i e s  i t s  c o n c l u s i v e  e f f e c t  where  t h e r e  is  an 

a l t e r a t i o n  a g r e e d  t o  by Budge t  i n  w r i t i n g .  By s u c h  h o l d i n g  t h e  

T h i r d  D i s t r i c t  n u l l i f i e s  t h e  express l a n g u a g e  e x c l u d i n g  UM 

c o v e r a g e  w i t h o u t  t h e  r e s p o n d e n t  a l l e g i n g  or p r o v i n g  any modi f i-  

c a t i o n .  The T h i r d  D i s t r c t ' s  m i s i n t e r p r e t a t i o n  of t h e  effect  of 

t h e  m o d i f i c a t i o n  provision r e s u l t e d  i n  d i r e c t  c o n f l i c t  w i t h  

Newkirk C o n s t r u c t i o n  and B e l l a  V i s t a ,  i n f r a ,  w h e r e i n  t h e  F i r s t  

and F o u r t h  Dis t r ic t s ,  r e s p e c t i v e l y ,  h e l d  t h a t  a par ty  must  

a l l e g e  t h a t  a w r i t t e n  c o n t r a c t  h a s  been m o d i f i e d  by a s u b s e q u e n t  

a g r e e m e n t ,  and t h a t  p a r t y  h a s  t h e  b u r d e n  t o  p r o v e  t h e  m o d i f i c a t i o n .  

I t  is r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h i s  C o u r t  s h o u l d  

accept j u r i s d i c t i o n  because t h e  C o u r t  h a s  a c c e p t e d  j u r i s d i c t i o n  

- 4 -  
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in the Lipof case t o  determine a certified question as to the 

duty of a self-insured employer to provide UM coverage to its 

employee where the employer provides t h e  employee with insurance 

in compliance with the F i n a n c i a l  Responsibility Law and the 

Automobile Reparations Reform Act. Far this case  involves simi- 

larly whether there is a s t a t u t o r y  duty for a s e l f - i n s u r e d  auto- 

mobile renta l  agency to provide UM coverage .  

ARGUmNT 

POINTS ON JURISDICTION 

THE DECISION OF THE THIRD DISTRICT CONFLICTS 
EXPRESSLY AND DIRECTLY WITH THE DECISIONS IN 
LIPOF v. FLORIDA POWER b LIGHT COMPANY, 558 
So.2d 1067 (Fla. 4th DCA 1990). BELLA VISTA. 
INC. V.  INTERIOR & EXTERIOR' SPECIALTIES 
CO., INC., 436 S0.28 1107 (Fla. 4th DCA 
m W K I R K  CONSTRUCTION CORPORATION V.  
GULF COUNTY, 366 S 0 . 2 8  813 (Fla. 1st DCA 
19791, AND MORPURGO V. GREYHOUND RENT-A-CAR, 
INC. , 339 So.2d 718 (Fla. 1st DCA 1976) - 
In L i p o f ,  the Fourth District was concerned with  the 

issue of whether Florida Power & Light Company ("FPL"), a self- 

insured employer, was required to offer UM coverage on an 

employee's vehicle, used in the business of FPL. Through an 

employer's vehicle agreement, FPL, a self-insurer, provided 

l i a b i l i t y  coverage. The agreement provided further t h a t  UM 

coverage was rejected. No opportunity was g iven  to Lipof to 

select UM coverage nor was coverage offered. 

- 5 -  



Budget ,  a s e l f - i n s u r e r ,  e n t e r e d  i n t o  an agreement  w i t h  

A v i l a  p r o v i d i n g  for au tomobi l e  l i a b i l i t y  c o v e r a g e s  w i t h o u t  pro- 

v i d i n g  A v i l a  t h e  o p t i o n  t o  accept or re jec t  UM c o v e r a g e ,  s i n c e  

Budget ( l i k e  FPL i n  Lipof) exc luded  UM c o v e r a g e  under  i t s  agreement .  

I n  d e t e r m i n i n g  whether  FPL i n  i ts  s t a t u s  as a se l f -  

i n s u r e r  was required t o  p r o v i d e  its employee w i t h  t h e  o p p o r t u n i t y  

t o  a c c e p t  or reject UM c o v e r a g e ,  t h e  F o u r t h  D i s t r i c t  h e l d :  

An i n d i v i d u a l  s e l f - i n s u r e r  is n o t  for  most 
p u r p o s e s  an " i n s u r e r "  under  t h e  F l o r i d a  
I n s u r a n c e  Code. . . S e l f - i n s u r a n c e  is  n o t  
c o n s i d e r e d  a " p o l i c y"  of i n s u r a n c e ,  t h e r e-  
fore, t h e  r e q u i r e m e n t s  i n  S e c t i o n  627 .727 ,  
(Fla .Sta t .  1983) , are i n a p p l i c a b l e  t o  
s e l f  - i n s u r e r s .  

Lipof a t  1068.  

On t h e  c o n t r a r y ,  t h e  T h i r d  Dis t r ic t  t reated Budget  as 

an i n s u r e r  under  t h e  F l o r i d a  I n s u r a n c e  Code by r e f e r r i n g  t o  

B u d g e t ' s  agreement  on l i a b i l i t y  i n s u r a n c e  as an "finsuranceJ 

policy." (A. 2-3). In t h i s  r e g a r d ,  t h e  T h i r d  Dis t r ic t  stated: 

B 

C o n s t r u i n g  t h e  p o l i c y  i n  t h e  absence  of 
s u p p o r t i n g  a f f i d a v i t s  or o t h e r  e v i d e n c e ,  
t h e  t r i a l  c o u r t  e n t e r e d  a summary judgment 
f o r  t h e  d e f e n d a n t s  . . . . (R, 2 ) .  

Thus, t h e  T h i r d  Dis t r ic t  e r r o n e o u s l y  t rea ted s e l f - i n s u r a n c e  as a 

"policy" of i n s u r a n c e  e x p r e s s l y  and d i r e c t l y  c o l l i d i n g  w i t h  

Lipof, where t h e  F o u r t h  Dis t r ic t  held, " S e l f - i n s u r a n c e  is n o t  

c o n s i d e r e d  a ' p o l i c y '  of insurance. ' '  Lipof a t  1068.  

I n  m i s u n d e r s t a n d i n g  t h e  role of a s e l f - i n s u r e r  under  

F lo r i da ' s  s t a t u t o r y  and case law, t h e  T h i r d  Dis t r ic t  h e l d  

e r r o n e o u s l y  t h a t  t h e  t r i a l  c o u r t  s h o u l d  d e t e r m i n e ,  upon remand, 

- 6 -  



whether  Budget, as a s e l f - i n s u r e r  up t o  t h e  f i r s t  $100,000 was 

B 

D 

B 

D 

i n s u l a t e d  from t h e  d u t y  t o  p r o v i d e  UM coverage t o  its lessee, 

A v i l a ,  by v i r t u e  o f  a r e j e c t i o n  of such  c o v e r a g e  w i t h  i t s  excess 

car r ie r .  (A, 3-41. 2 

By t h e  T h i r d  Dis t r ic t  remanding t h e  case w i t h  i n s t r u c-  

t i o n s  t o  t h e  t r i a l  c o u r t  t o  d e t e r m i n e  whether  Budget  was i n su-  

l a t e d  from its d u t y  t o  p r o v i d e  UM c o v e r a g e  t o  its lessee 

r e s u l t e d  i n  an announcement of a p r i n c i p l e  of law i n  express and 

direct c o n f l i c t  w i t h  t h e  p r i n c i p l e  of law announced by t h e  

F o u r t h  D i s t r i c t  i n  Lipof t h a t  s e l f - i n s u r a n c e  is n o t  c o n s i d e r e d  a 

p o l i c y  of i n s u r a n c e ,  and, t h e r e f o r e ,  t h e  r e q u i r e m e n t  t o  provide 

UM c o v e r a g e  p u r s u a n t  t o  S e c t i o n  627.727 (Fla. Stat. 1 9 8 3 ) ,  is  

i n a p p l i c a b l e  t o  s e l f - i n s u r a n c e .  Lipof a t  1068.  

~n Morpurqo, s u p r a ,  Greyhound r e n t e d  a car to Morpurgo 

w i t h o u t  a d v i s i n g  him t h a t  it had q u a l i f i e d  as a s e l f - i n s u r e r  

under t h e  F l o r i d a  F i n a n c i a l  R e s p o n s i b i l i t y  law and had e x e c u t e d  

and filed w i t h  t h e  F l o r i d a  I n s u r a n c e  Commissioner a n o t i c e  of 

r e j e c t i o n  of UM coverage .  

I n  s imi lar  manner, Budget  r e n t e d  a car t o  E u l o g i o  

A v i l a ,  w i t h o u t  g i v i n g  n o t i c e  t o  A v i l a  t h a t  it was a self- 

i n s u r e r ;  b u t  Budget d i d  g i v e  n o t i c e  t o  A v i l a  in t h e  rental 

agreement  t h a t  i t  d i d  n o t  p r o v i d e  UM coverage .  (A.  2-3). 

Although Budget  was a s e l f - i n s u r e r ,  t h e  T h i r d  D i s t r i c t  

i n  r e v e r s i n g  h e l d  t h a t  t h e  t r i a l  court  s h o u l d  on remand a d d r e s s  
- - . -. . . . . . . . . . 

2.  Although Budget  r e j e c t e d  UM c o v e r a g e  w i t h  t h e  
I n s u r a n c e  Commissioner,  Budget  is bound a t  t h e  present p a s t u r e  
of t h e  case by t h e  T h i r d  Dis t r i c t ' s  f i n d i n g s .  (A. 9 ) .  
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t h e  issue o f  whether  t h e  lessor, as a s e l f - i n s u r e r  up t o  t h e  

f i r s t  $100,000 is i n s u l a t e d  from a d u t y  t o  p r o v i d e  UM c o v e r a g e  

t o  i ts lessee by v i r t u e  o f  a r e j e c t i o n  of s a i d  c o v e r a g e  w i t h  i ts 

excess carr ie r .  (A. 3-4). By s u c h  h o l d i n g ,  t h e  T h i r d  Dis t r ic t  

h a s  e x p r e s s l y  held t h a t  a s e l f - i n s u r e r  h a s  a [ s t a t u t o r y 1  d u t y  t o  

p r o v i d e  UM c o v e r a g e  t o  i t s  lessee. 

T h i s  h o l d i n g  i n  t h e  d e c i s i o n  under  r e v i e w  creates an 

e x p r e s s  and d i r ec t  c o n f l i c t  w i t h  t h e  d e c i s i o n  i n  Morpurqo t h a t  a 

r en t a l  car company, which h a s  l e a s e d  o u t  an au tomobi l e  under 

c o n t r a c t ,  p r o v i d i n g  t h a t  t h e  r en t a l  company would m a i n t a i n  

i n s u r a n c e  i n  t h e  amounts of $100,000/$300,000 f o r  b o d i l y  

i n j u r y / p r o p e r t y  damage w i t h o u t  any s p e c i f i c  agreement  t o  p r o v i d e  

any o t h e r  i n s u r a n c e ,  had n o t  been  r e q u i r e d  t o  g i v e  n o t i c e  t o  t h e  

lessee, t h a t  t h e  company was a s e l f - i n s u r e r  and d i d  n o t  p r o v i d e  

u n i n s u r e d  motorist cove rage .  Morpurgo a t  719,  720. 

The T h i r d  D i s t r i c t  h e l d  t h a t  t h e  p r o v i s i o n  i n  t h e  

c o n t r a c t  on t h e  r e v e r s e  s ide of t h e  agreement  d e c l a r i n g  t h a t  t h e  

i n s u r a n c e  d e s c r i b e d  on t h e  f r o n t  does n o t  i n c l u d e  UM c o v e r a g e  

is  q u a l i f i e d  by l anguage  i n  a n o t h e r  p r o v i s i o n  which n u l l i f i e s  

i t s  c o n c l u s i v e  e f f e c t ,  where an a l t e r a t i o n  is ag reed  t o  by 

Budget  i n  w r i t i n g ,  or t h e  p a r a g r a p h  or p o r t i o n s  of t h e  p a r a g r a p h  

is u n l a w f u l  or i n  c o n f l i c t  w i t h  p u b l i c  p o l i c y .  (A. 2-3). 

N o t w i t h s t a n d i n g  t h e  a l l e g e d  q u a l i f y i n g  p r o v i s i o n ,  t h e  

T h i r d  Dis t r ic t  o v e r l o o k e d  t h a t  t h e r e  was n o  a l l e g a t i o n  of  p r o o f  

t h a t  t h e  r e n t a l  p r o v i s i o n  t h a t  t h e r e  was no UM c o v e r a g e  had been  

m o d i f i e d  e i t h e r  o r a l l y  or i n  w r i t i n g .  Thus,  t h e  T h i r d  

- 8 -  



8 

0 

0 

0 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. 76,800 

DIVERSIFIED SERVICES, INC., 
a f o r e i g n  corporation, d/b/a 

INC., a Florida corporation, 
and PALM BEACH DODGE, INC. 
a F l o r i d a  corporation, 

BUDGET RENT-A-CAR OF MIAMI, 

Petitioners, 

vs I 

ALIDA AVILA, as Persona l  
Representataive of t h e  Es ta te  
of EULOGIO AVILA, Deceased, 

Respondent. 

PETITIONERS' APPENDIX IN SUPPORT OF 
PETITION FOR REVIEW 

DUBE' and WRIGHT,P.A. 
S u i t e  2608, New World Tower 
100 N. Biscayne Boulevard 
M i a m i ,  F l o r i d a  3 3 1 3 2  
(305) 374- 7472  

RICHARD M. GALE, 
OF COUNSEL 

F l o r i d a  Bar No. 027382 

Attorneys for Petitioners 
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NOT FINAL WNTIL TIKE EXPIRES 
TO F I L E  REHEARING MOTXON 
AND, IF FILED, DISPOSED OF. 

IN THE DISTRICT C 

OF FLORIDA 

THIRD DISTRICT 

URT OF APPEAL 

JULY TERM, A . D .  1990 

ALIDA AVILA, as personal * *  
of EuGmGIO A V I U ,  deceased, *+ 
reprenantative of the Estate 

Appellant I 

VS. 

** 
** CASE NO. 09-1971 

DIVERSIFIED SERVICES, I N C . ,  a ** foreign corporation d/b/a 

a Florida corpora t ion;  PALM BEACH 
DODGE, INC., a Florida corpora- 
t l o n :  UNIVERSAL CASUALTY 

corpora t ion ,  FLORIDA I N S W C E  
GUARANTY ASSOCIATION; LILLIE M. ** 
CWLLIER: EDWARD EARL C N I L D E S S ;  

INSURANCE COMPANY, a foreign 

BUDGET RENT-A-CAR OF MIAMI, INC.,** 

** 

INSURANCE COMPANY, a foreign ** 

and ST. PAUL FIRE AND MARINE 

corpora t ion ,  ** 

** 

Appellants, ** 

Opinion filed July 17, 1390. 

An Appeal Z r o m  the C i r c u i t  Court f o r  Dad@ County, 
Mario P. Coderich, Judge. 

Wikon P Rodriguez and Carlos A. Rodriguez (Fort Lauderdale) , 
€or Appellant. 

Ilube and Wright and Rlchard Ft. Gale, Par Appellants. 

Beeara HUBBART, FERGUSON and UW, JJ, 

PER WRIAM. 

Euloqlo Avila entered into an Autamobile Rental 

He was f a t a l l y  . Agreemeht with Budget Rent-A-Car of M i a m i ,  Lnc. bdl 
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by Budget in writing, or the paragraph or p o ~ i o n S  Of the 

paragraph ate unlawful or in conflLtcE with public POllCY, 

Avila contends first that the Rental AgreemerlC i S  ambiguoUS 

because Personal Accident Insurance in the aIUOUnE Of $150,000-- 

f o r  which a preaium is charged- is pruvided on the front of the 

agreement, and the coverage could include uhinsured motorist 

coverage. The certificate of  insurance was not produced by the 

l f x s O t  in EiUpport af its summary judqrnent motion. A second 

cohtent lon  is that tho l a s f m t ,  as an admitted self-insurer, is 

h e l d  to a l l  the obligations of an insurer including a statutory 

duty to offer uninsured motor vehicle coverage as part of *he 

sale of liability insurance, 

The lessor respond9 that (1) paragraph seven of  the 

agreement exprcsaes in clear terms that there is no caverage for 

damages caused by an uninsutad motor i s t  or an unlnsured mOCOl: 

vehicle, (2) it did not sell liability coverage, ( 3 )  the lessor's 

re jec t ion  of utlinsured motorist coverage i n  its excuss policy 

with St- Paul Fire and Marina Insurance company was ef fect ive  to 

deny any unhsured  motorist coverage to the deceased-lessee, and 

( 4 )  the $150,006 Pexsonal Accident Insurance purchased by the 

deceased w a n  a health insurance policy. 

As already notod, the first response relies on qual i f ied 

languaqe in the p o l k y .  There is a material issue of fact 

whather thc lessee purchased, or had good reason to belleve that 

he was purchasing, a policy that  would provide benef i t s  the 

event of a collision with an uhinnured vehicle. There is also a 

legal is=uet n o t  speciricaLly addressed by the trial c o u ~ ,  

-3- 
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whether the lessor, as a self-insurer up to tha first $100,000, 

is insulated from a duty to provide uninsured motorist coverage 

to i ts  1es6ee by v i r tue  of a r e j e c t i o n  of such coverage with its 

excess carrier. This court's opinion in CuaYdado v .  Greyhound 

Rent-A-Car, Inc., 3 4 0  Soe2d 510 (Fla. 3d DCA 1976), relied On by 

the lesaor, does not amwet the question, 

In MacKenzie v. A V i s  Rent- A- Car S y s . ,  fnCe, 369 S0.2d 647 

(Fla. 3d DCA 1979), we held that where there is a reference in 

the rental agreement to another policy providing cbverage without 

a sufficient ident i ty  of the policy, a defendant is not entitled 

to a summary judgment on the barris of what may ar mhy hat be a 

covered loss by the terms of the referenced policy. Sea also 

Riccio v I  Allatate Ins.  co.,  357 So.2d 420 (Fla. 3U DCA 19?8)(in 

light of evidancc that the plaintiff sought to be "fully coveted" 

in purchase of innutanca, a fact question rehained f o r  the j u ry  

on whether the defendant had complied with statute requiring that 

uninsured m o t o r i s t  coverage be provided).  

Reversed and remanded f o r  f u r t h e r  consistent proceedings. 

-4- 
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DIVF,RSIFIED SERVICES, INC., a 
f o r e i g n  corporation, d/b/a 
BUDGET RENT-A-CAR OF MIAMI, 
INC., a F l o r i d a  corporation, 
and PALM BEACH DODGE, INC. 
a Florida corporation, 

IN THE DISTRICT COURT OF APPEAL 
OF FLORIDA, THIRD DISTRICT 

CASE NO. 89-01971 

Fla. B a r  No. 027382 

Defendants ,  Petitioners, 

vs.  

ALIDA AVILA, as Personal 
Representative of t h e  Estate 
of EULOGIO AVILA, D e c e a s e d ,  

P l a i n t i f f ,  Respondent.  
/ 

NOTICE TO INVOKE D I S C M T I O N A R Y  JURISDICTION 

NOTICE IS GIVEN that Diversified Services, Inc., a 

foreign corporation, d/b/a/ Budget Rent-A-Car of M i a m i ,  Inc. , a 

Flo r ida  corporation, and Palm Beach  Dodge, Inc., a F l o r i d a  cor- 

por at ion, Defend a n t s ,  Petitioners , invoke t h e  discretionary 

jurisdiction of t h e  Supreme Court to r e v i e w  t h e  decision of t h i s  

Court rendered September 17, 1990. The decision expressly and 

directly conflicts with t h e  decision of mother district court of 

appeal on t h e  same q u e s t i o n  of law. 

DUBE' and WRIGHT,P.A. 
Suite 2608,  N e w  World Tower 
1 0 0  N. Biscayne Boulevard  
M i a m i ,  F l o r i d a  33132 

Attorneys for Defend  cts/Petitioners 
(305)  374-7472 

Of Counsel 

P-s 



I hereby certify t h a t  a copy hereof was m a i l e d  to 

Carlos A. Rodriguez, Esq., Attorney for P l a i n t i f f ,  Respondent, 

524  S. Andrews Avenue, S u i t e  201N, Fort Lauderdale ,  F lo r ida  

33301, t h i s  /.- day of October, 1990. 
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