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IN THE SUPREME COURT OF FLORIDA 

CASE NO. 76,800 

DIVERSIFIED SERVICES, INC., 
a foreign corporation, d /b /a  

INC., a Florida corporation, 
and PALM BEACH DODGE, INC. 
a Florida corporation, 

BUDGET RENT-A-CAR OF MIAMI, 

Petitioners, 

vs. 

ALIDA AVILA, as Personal 
Representative of the Estate 
of  EULOGIO AVILA, Deceased, 

Respondent. 

PETITIONERS' BRIEF ON THE MERITS 

INTRODUCTION 

The parties will be referred to in the position they 

occupy in this Court and in their proper name. Petitioners, 

Diversified Services, Inc., a foreign corporation d /b /a  Budget 

Rent-A-Car of Miami, Inc., a Florida corporation, and Palm Beach 

Dodge, Inc., a Florida corporation (IIBudget"), were the 

appellees in the Third District and the defendants in t h e  trial 

court; respondent, Alida Avila, as personal representative of 

the Estate of  Eulogio Avila, Deceased, was the appellant in the 

Third District and the plaintiff in the trial court. Reference 

t o  the record-on-appeal filed in this Court will be by the use 

o f  the symbol "RV1 followed by the appropriate page number. 

Reference t o  Budget's appendix will be by the use of  t h e  symbol 

ItBAV1 followed by the appropriate page number. 
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STATEMENT OF THE CASE AND FACTS -- _- 
Eulogio Avila entered into an automobile rental 

agreement with Budget on May 25, 1984. (R. 3 1 - 3 2 ;  BA. 5 - 6 ) .  

While driving the rental car, Avila was fatally injured when his 

rental vehicle collided with an underinsured automobile. (R. 

173-74; BA. 1-2). 

A l i d a  Avila, wife of  the deceased and personal repre- 

sentative of his estate, brought an action against Budget. (R. 

174; BA. 2). I n  her second amended complaint, Ms. Avila alleged 

that Budget, in leasing the vehicle to the decedent sold him an 

insurance policy f o r  liability insurance and personal injury 

protection without offering underinsured motorist benefits equal 

to the liability insurance limits o r  obtaining a written re jec-  

tion of  said underinsured motorist benefits contrary to Section 

627.727(1), Fla.Stat. (1983). (R. 108). 

It was alleged a l s o  that Edward Childress negligently 

operated a motor vehicle so that it collided with the leased 

motor vehicle being operated by Eulogio Avila. (R. 107). Next, 

it was alleged that the motor vehicle operated by Childress 

was owned by Lillie Collier, and that the damages sustained by 

the wrongful death of Eulogio Avila far exceeded the policy 

limits of  the defendants, Childress and Collier. (R. 107-08). 

In answer t o  plaintiff's second amended complaint, 

Budget filed a general denial. ( R .  121). Budget stated also 

that there is no requirement under the financial responsibility 

law to provide any other coverage except proof  of ability to 
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respond in damages f o r  liability on account of an accident 

arising out of t h e  use of a motor vehicle in certain minimum 

amounts. Id. - 
For further answer Budget stated t h a t  the rental 

agreement did not provide uninsured/underinsured motorist 

coverage t o  t h e  decedent. Id, Further, Budget alleged that as - 
Ira named insured" in a comprehensive general liability policy 

f o r  bodily injury liability and for property damage, it had 

rejected uninsuredlunderinsured motorist coverage. (R. 1 2 1 - 2 2 ) .  

Paragraphs numbered 7 and 7Ca) of t h e  Budget rental 

agreement provided in part: 

The insurance coverage referred to in this 
paragraph 7 does not apply: 

(a) To damages caused t o  any person, 
including Renter and driver by an unin- 
sured motorist or uninsured motor 
vehicle . . . 

T h i s  paragraph 7 constitutes t h e  entire 
agreement between BUDGET and the Renter and 
driver regarding the terms and conditions of 
the insurance provided by BUDGET to the 

1. St. Paul Fire 6 Marine Casualty Ins. Co. ("St. 
Paul"), issued an excess automobile liability insurance p o l i c y  
which covered Budget f o r  each occurrence in the amount of 
$900,000, above the underlying limits of $100,000. (R. 129, 
135-36, 139-47, 156). Prior to Avila's appeal to review the sum- 
mary final judgment, St. Paul was dismissed from this case by 
the trial court based upon the exclusion in the St. Paul policy 
stating that no insurance i s  afforded for uninsuredlunderinsured 
motorist coverage. (R. 51A). An appeal was taken by the 
respondent t o  the District Court of Appeal of Florida, Third 
District, and the said final judgment of dismissal of St. P a u l  
was affirmed without opinion. Avila v .  St. Paul Fire 4 Marine 
--' Ins. Co ' 522 So.2d 397 (Fla. 3d DCA 1988). 
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Renter and driver and no alteration thereof 
shall be valid unless agreed to by BUDGET in 
writing . . . . 

(R. 3 2 ,  136, 1 5 7 ;  BA. 7). 2 

Also under paragraph numbered 7 of the rental agreement 

Budget provided personal injury protection benefits with the 

maximum deductible allowed by law (should personal injury pro- 

tection benefits be required under the laws of the state wherein 

the vehicle was rented), and the renter agreed t o  accept said 

coverage. (R .  3 2 ,  1 2 8 ;  BA. 7). In addition, under paragraph 

numbered 7, Budget agreed t o  provide to the renter and driver 

liability insurance coverage with limits of liability equal to 

the minimum limits required by the financial responsibility 

laws of the s t a t e  in which the vehicle is rented. ( R .  3 2 ,  1 2 8 ;  

BA. 7 ) .  

Another provision under paragraph numbered 7 stated 

that the liability coverage described "may be afforded, subject 

to the same terms, conditions, restrictions, and limitations 

herein described under a bond or self-insurance arrangement in 

2. The Budget rental agreement at pages 3 1 - 3 2  of the 
record and the Budget rental agreement in the appendix are the 
same as the Budget rental agreement that was attached to the 
motion for summary judgment in the trial court and considered by 
t h e  appellate court. The rental agreement that was attached to 
the motion f o r  summary judgment was inadvertently misplaced. 
The Budget rental agreement referred t o  above was also utilized 
by the respondent in her appendix to her initial brief i n  the 
Third District. In an abundance of caution, petitioner will 
file a motion f o r  the court to allow the Budget rental agreement 
s e t  forth at pages 3 1 - 3 2  of the record and in Budget's appendix 
to be used as the Budget rental agreement referred t o  in t he  
motion for summary judgment. 
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l i e u  o f ,  or in combination with, an automobile liability 

insurance policy. ( R .  3 2 ,  1 2 8 ;  BA. 7 ) .  

Budget had received a self-insurer certificate effec- 

tive October 11, 1983, from the State of Florida. (R. 137). 

Budget was a self-insurer up t o  $100,000. (R. 129, 

135, 137, 156). As a self-insurer, Budget had rejected unin- 

sured motorist coverage by advising the Chief of the Bureau of  

Financial Responsibility, Department of Highway Safety and Motor 

Vehicles that Budget was rejecting uninsured motorist coverage. 

(R. 1 2 9 ,  138, 157). 

A l s o ,  Budget as an insured under an excess policy, had 

rejected uninsuredlunderinsured motorist coverage as appears in 

the uninsured/underinsured motorist exclusion endorsement in the 

St. Paul policy. ( R .  129-30, 136, 1 4 5 ) .  

Subsequently, Budget filed its motion for summary 

( R .  judgment with an accompanying affidavit and exhibits. 

127-147). After argument on the motion for summary judgment, 

the trial court granted t h e  motion and entered a summary final 

judgment. (R. 171-72). Ms. Avila sought review of the summary 

final judgment i n  the Third District. 

In the opinion, the Third District stated that the 

issues raised by the appellant are whether the lessor, a self- 

insurer who sold insurance coverage t o  the deceased, was 

required t o  o f f e r  uninsured motorist coverage up t o  the limits 

of  liability coverage pursuant t o  Section 627.727(1), Florida 

- 5 -  



Statutes, and whether the contract drafted by the lessor for the 

rental and insurance coverage was ambiguous on the coverage 

issue, thus precluding a summary judgment without consideration 

of  parole evidence. ( R .  174; BA. 2 ) .  

Concerning the alleged ambiguity in the rental 

agreement, the Third District stated that the face of  the rental 

agreement reflected that the deceased paid a premium for 

"Damage Waiver1! insurance and f o r  "Personal Accident Insurancef1 

in the amount of $150,000 as described in a separate certificate 

of  insurance which is "available on request." Id .  Then, the 

Court added: 
- 

Although a provision on the reverse side of  
the agreement declares that the insurance 
described on the front does not include unin- 
sured motorist coverage, and that it is the 
entire agreement between the parties, that 
language i s  qualified by another provision 
which nullifies its conclusive effect where 
an alteration is agreed to by Budget in 
writing, or the paragraph or  portions of  the 
paragraph are unlawful or in conflict with 
public policy. 

( R .  1 7 4 - 7 5 ;  BA. 2 - 3 ) .  

The Court went on to state that there was a material 

issue of fact whether the lessee purchased, or had good reason 

t o  believe that he was purchasing a policy that would provide 

benefits in the event of  a collision with an uninsured vehicle. 

( R .  175; BA. 3 ) .  

Budget adverts now t o  Avila's i s s u e  as t o  whether 

Budget, as a self-insurer, was held to all the obligations of 
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an insurer including a statutory duty t o  offer uninsured 

motorist coverage as part of  the sale of  liability insurance. 

(R. 1 7 4 - 7 5 ;  BA. 2 - 3 ) .  

Regarding the question of whether a self-insurer has 

t h e  duty to of fe r  uninsured motorist coverage, the Third 

District found that a l ega l  issue, not specifically addressed by 

the trial court, was whether t h e  lessor, as a self-insurer up t o  

t h e  first $100,000, was insulated from a d u t y  t o  provide unin- 

sured motorist coverage through its -- lessee by virtue of a 

rejection of such coverage with its excess carrier. (R. 175-76; 

BA. 3 - 4 ) .  Thus, the Third District held there is a statutory 

duty on the part of  Budget, a self-insurer to provide uninsured 

motorist coverage unless insulated from such duty by a rejection 

of uninsured motorist coverage with its excess carrier. (R. 

-- - 

, -  - 

1 7 5 - 7 6 ;  BA. 3 - 4 ) .  

Additionally, the Third District considered the rental 

agreement t o  be an insurance policy by referring to the 

agreement as a llpolicy'l several times. (R. 174-75; BA. 2 - 3 ) .  

Following the Third District's reversal, a notice t o  

invoke the discretionary jurisdiction of this Court was filed by 

petitioner, and t he  Court accepted jurisdiction. 
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-_ SUMMARY OF ARGUMENT 

I 

Although the Florida District Courts of  Appeal have 

repeatedly h e l d  that a car rental agency that is a self-insurer 

may reject uninsured motorist coverage without notification t o  

the renter of the automobile, those cases, however, do not 

express ly  consider the issue of whether the uninsured motorist 

statute is applicable to a self-insurer. 

The uninsured motorist statute provides in pertinent 

part that no motor vehicle liability insurance p o l i c y  shall be 

delivered o r  issued for delivery in this State unless uninsured 

motor vehicle coverage i s  provided. 

Several jurisdictions that have considered the issue of 

whether or not their uninsured motorist statutes (with similar 

language to the Florida statute) are applicable to a self- 

insurer have held that self-insurers are issued certificates of 

self-insurance and, therefore, are not subject to the uninsured 

motorist statute in that a certificate of insurance is not a 

policy of insurance. 

In Florida an automobile rental agency that is self- 

insured and rents motor vehicles on a daily basis does not fall 

within the purview of Section 6 2 7 . 7 2 7 ( 1 ) ,  Fla.Stat. ( 1 9 8 3 ) ,  

requiring a motor vehicle liability insurance policy t o  provide 

uninsured motor vehicle coverage, since a certificate of s e l f -  

insurance does n o t  constitute a policy of insurance. 
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I1 

In the event that the uninsured motorist statute 

applies, Budget, as a self-insurer rejected uninsured motorist 

coverage with the State Bureau of Financial Responsibility, 

Department o f  Highway Safety and Motor Vehicles. 

In addition, Budget rejected uninsured motorist 

coverage with its third party excess liability policy. 

Significantly, Budget's rental agreement executed by 

the decedent expressly provided the insurance coverage does not 

apply t o  damages caused t o  any person, including renter and 

driver by an uninsured motorist o r  uninsured motor vehicle. 

In addition to all of the foregoing, the Budget 

insurance director executed an affidavit with exhibits that 

Budget is a self-insurer, has rejected uninsured motorist 

coverage as a self-insurer and has rejected uninsured/under- 

insured motorist coverage with its excess third party liability 

carrier. 

Further, there are several cases where an automobile 

rental company, which is a self-insurer, unbeknownst to the 

renter qualified as a self-insurer and filed a notice of  rejec- 

tion of uninsured motorist coverage with the State. The 

appellate courts have unanimously held that the rental agency is 

not required to give notice to the lessee that the company was a 

self-insurer and d i d  not provide uninsured motorist coverage. 

Here, Budget's position is stronger since it gave 

express notice t o  the decedent that there was no uninsured 

motorist coverage. 
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If  Budget has to provide uninsured motorist coverage, 
the rejection provision of the statute would be repealed by 

judicial fiat. 

I11 

A s  to the rental agreement being ambiguous on the issue 

of whether or not uninsured motorist coverage was being offered 

t o  the renter, t h e  Third District pointed out that a premium was 

paid by the deceased in the rental agreement f o r  'ldamage waiver1' 

insurance and for "personal accident insurance" with a $150,000 

benefit which insurance provisions appeared on the face of  the 

rental agreement. 

The Third District admitted that a provision i n  the 

r e n t a l  agreement on t he  reverse side declared that the insurance 

described on the front of the agreement does not include unin- 

sured motorist coverage, Notwithstanding, the Third  District 

found the provisions, which unambiguously excluded uninsured 

motorist coverage, were in turn qualified by language in another 

provision which nullified the conclusive effect of the provi- 

sions excluding uninsured motorist coverage, by providing Budget 

could alter the agreement in writing, o r  the paragraph or por- 

tions of the paragraph proscribing uninsured motorist coverage 

might be unlawful or in conflict with public policy. 

A s  to the provision dealing with the alteration of the 

rental agreement, no alteration o r  modification was alleged and 
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proved either orally o r  in writing. 
davits or other evidence in p r o o f  of modification. 

Respondent offered no affi- 

Based on the reasons stated herein, and upon t h e  reasons 

and authorities to be s t a t e d  under the points, i n f r a ,  the deci- 

sion of  the Third D i s t r i c t  should be quashed. 
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Argument 

POINT I 

WHETHER BUDGET, A SELF-INSURER, IS SUBJECT 
TO THE UNINSURED MOTORIST STATUTE AND 
REQUIRED TO OFFER UNINSURED MOTORIST 
COVERAGE TO ITS RENTERS. 

In several Florida c a s e s ,  the appellate courts have 

h e l d  that a self-insurer, such as a car rental agency that uni- 

laterally rejects uninsured motorist coverage effectively waived 

such coverage against t he  renter who suffered injuries in an 

accident with an uninsured motorist while occupying a vehicle 

rented from the self-insurer. Guardado v. Greyhound Rent-A-Car, 

-' Inc ' 340 So.2d 510 (Fla. 3d DCA 1976); Morpurgo v. Greyhound 

Rent-A-Car, Inc., 339 So.2d 718 (Fla. 1st DCA 1976). 

It appears in Morpurgo and Guardado that the courts, as 

well as the parties, proceeded on the assumption that the unin- 

sured motorist statute was applicable to a self-insurer. 

- 

Even the Third District in the instant case, as noted 

in the statement of the case and facts, made a reference to a 

self-insurer's '!duty to provide uninsured motorist coverage to 

its lesseel' and made several references t o  the rental agreement 

as "the policy." (R. 174-76; BA. 2 - 4 ) .  Thus, the Third 

District, in effect, assumed that a self-insurer has the duty to 

provide uninsured motorist t o  its lessee without expressly con- 

sidering the applicability of the uninsured motorist statute t o  

a self-insurer. 
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Mr. Avila, the decedent, signed Budget's rental 

agreement on May 25, 1984, for a one-day rental. (R. 31-32; BA. 

5-6). 

Section 627.727(1), Fla. Stat. (1983), provided in per- 

tinent part: 

No motor vehicle liability insurance policy 
shall be delivered or issued f o r  delivery in 
this state with respect to any motor vehicle 
registered or principally garaged in this 
state unless uninsured motor vehicle coverage 
is provided therein or supplemental thereto 
f o r  the protection of persons insured there- 
under who are legally entitled t o  recover 
damages from owners or operators of uninsured 
motor vehicles because of bodily injury, 
sickness, or disease, including death, 
resulting therefrom. However, the coverage 
required under this section shall not be 
applicable when, or to the extent that, any 
insured named in the policy shall reject the 
coverage in writing. When a motor vehicle is 
leased for a period of  1 year or longer and 
the lessor of such vehicle, by the terms of 
the l ease  contract, provides liability 
coverage on the leased vehicle in a policy 
wherein the lessee is a named insured or on a 
certificate of a master policy issued to the 
lessor, the lessee of such vehicle shall have 
the sole privilege to reject uninsured 
motorist coverage. 

The clear, unequivocal language of the uninsured 

motorist statute reads that no motor liability insurance policy 

shall be delivered or issued in this state unless uninsured 

motor vehicle coverage is provided. It is interesting t o  note 

that Ch. 8 2 - 2 4 3 ,  6544, Laws of  Florida, containing the initial 

words "[nfo motor vehicle liability insurance" was amended i n  

the same year by the Legislature in Ch. 82-386, 566, Laws of  
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po 1 i cy  . I t  

Several sister jurisdictions in construing the applica- 

bility of their respective uninsured motorist statutes to a 

self-insurer focused primarily on the fact that the uninsured 

motorist statute spoke in terms of llpolicy of  insurance" while 

no "policy" existed in the case of  a self-insurer. Since the 

self-insurers were issued certificates of  self-insurance by the 

state, the self-insurer was not subject to the uninsured 

motorist statute, since the certificate was not a policy of 

insurance. Robinson v. Hertz Corp., 4 8 9  N.E.2d 3 3 2 ,  333  (111. -- 
3d D i s t .  1986); Mountain -- States Tel. 6 Tel. Co. V .  Aetna 

Casualty 6 Surety C o . ,  116 Ariz. 225, 568 P.2d 1123 (App. 1977); 

OfSullivan v .  Salvation Army, 8 5  Cal.App.3d 58, 1 4 7  CaLRptr. 

7 2 9  (2nd Dist. 1 9 7 8 ) ;  Shelton v.  American Re-Insurance Company, 

210 Va. 655, 173 S.E.2d 820, 8 2 2 - 2 3  (1970). 

- 

Turning t o  the statutory language permitting the lessee 

of a vehicle leased for a period of one year o r  longer to have 

the privilege of  rejecting uninsured motorist coverage when 

there is a policy o r  a certificate of a master policy, the 

Legislature in Ch. 8 4 - 4 1 ,  51, Laws of  F l o r i d a ,  deleted the 

following language concerning insurance policies relating to the 

leasing of motor vehicles f o r  a period of one year or longer: 

In a policy wherein the lessee is a named 
insured or  on a certificate of  a master 
policy issued t o  the lessor." 
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In 1986, the Legislature in Ch. 86-182, 57, Laws of 

Florida (1986), broadened and clarified the right of a lessee of 

a leased vehicle for a period of one year or longer to enjoy the 

sole privilege to reject uninsured motorist coverage by adding 

the following language: "[R)egardless of  whether the l e s sor  is 

qualified as a self-insurer pursuant t o  Section 627.727(1), Fla. 

Stat. (Fla.Supp. 1986). 

At no time has the Legislature amended that part of 

Section 627.727(1), Fla. Stat. (1983), wherein the mandatory 

requirement that every motor vehicle liability insurance policy 

shall be issued o r  delivered providing uninsuredmotorist coverage. 

Thus, the Legislative scheme reveals a dichotomy within 

the uninsured motorist statute that makes the offering of unin- 

sured motorist coverage mandatory where the motor vehicle is 

leased f o r  a period of  one year o r  longer whether o r  not the 

lessor is a self-insurer. 

On the contrary, the requirements of Section 627.727, 

Fla. Stat. (19833, are inapplicable to a self-insurer that rents 

motor vehicles for a term of less than one year. 

Thus, the decision of the Fourth District in Lipof v. 

Florida Power i?j Light C o . ,  558 So.2d 1067 (Fla. 4th DCA 1990), 

is eminently correct as to the following language: 

An individual self-insurer is not f o r  most 
purposes an "insurer" under the Florida 
Insurance Code. (Citations omitted). Self- 
insurance is not considered a tfpolicylt of 
insurance, therefore, the requirements in 
section 627.727, Florida Statutes ( 1 9 8 3 1 ,  are 
inapplicable t o  self-insurers. . . 
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Finally, a review of the self-insurer certificate 

reveals that Budget has qualified under Section 3 2 4 . 1 7 1 ,  Florida 

Statutes (1983), and by such qualifying has complied with t h e  

requirements of the Florida Financial Responsibility Law, 

Section 3 2 4 . 0 2 1 ( 7 ) ,  Florida Statutes ( 1 9 8 3 )  and with personal 

injury protection coverage under Section 6 2 7 . 7 3 3 ( 3 ) ( b ) ,  Florida 

Statutes ( 1 9 8 3 ) .  (R. 1 3 7 ) .  

There i s  simply no statutory requirement for a self- 

insurer, in the automobile rental business t o  offer a renter 

uninsured motorist coverage, unless the lease is f o r  a term of 

one year o r  more. 

Accordingly, it is respectfully submitted that this 

Court determine whether Budget, an automobile rental company, 

which is a self-insurer and rents vehicles on a daily basis, 

falls within the purview of the uninsured motorist statute. It 

is respectfully submitted further that this Court determine that 

t h e  uninsured motorist statute is not applicable t o  Budget under 

the facts and circumstances of this case and quash t h e  decision 

of  the Third District. 
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POINT I1 

ASSUMING ARGUENDO THE UNINSURED MOTORIST 
STATUTE I S C A B L E  TO BUDGET, WHETHER 
BUDGET HAS TO OFFER UNINSURED MOTORIST 
COVERAGE TO A RENTER WHERE BUDGET AS A 

COVERAGE WITH THE BUREAU OF FINANCIAL 
RESPONSIBILITY, DEPARTMENT OF HIGHWAY SAFETY 
AND MOTOR VEHICLES, HAD REJECTED UNINSURED 
MOTORIST COVERAGE IN ITS EXCESS LIABILITY 
POLICY, AND HAD EXPRESSLY ADVISED THE RENTER 
IN THE RENTAL AGREEMENT THAT BUDGET DID NOT 
PROVIDE UNINSURED MOTORIST COVERAGE. 

SELF-INSURER HAD REJECTED UNINSURED MOTORIST 

The Third District stated in its opinion that an issue 

f o r  the trial court t o  determine is "whether the lessor, as a 

self-insurer up to the first $100,000 is insulated from a duty 

to provide uninsured motorist coverage t o  its lessee by virtue 

of a rejection of such coverage with its excess carrier." (R. 

176; BA. 4). It is apparent that the Third District has implied 

that Budget only rejected uninsured motorist coverage in the 

excess policy, but failed to reject uninsured motorist coverage 

under its certificate of self-insurance by not notifying the 

State of a rejection. 

On the contrary, the record reflects that on September 

29, 1983, Budget notified the Chief of  t h e  Bureau of Financial 

Responsibility, Department of  Highway Safety and Motor Vehicles, 

that Budget was formally rejecting uninsured motorist coverage. 

(R. 138; BA. 7 ) .  

In addition, Budget stated in its rental agreement con- 

cerning coverage, in paragraph numbered 7: 
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The insurance coverage referred to in this 
paragraph / aoes not apply: 

(a) To damages caused to any p erson, 
i n c l u d i n i z t e r  and driver b an uninsured 
motorist or uninsurebmotorY vehicle .... 
Iemphasis added). 

(R. 32, 128, 131, 136, 157; BA. 6). 

Budget rejected uninsured motorist coverage in a third 

manner, St. Paul issued an excess automobile liability 

insurance policy covering Budget above the underlying limits of 

$100,000 up to $900,000 for each occurrence. (R. 135-47). The 

excess insurance policy contained an uninsured/underinsured 

motorist exclusion endorsement, which endorsement was signed by 

an officer of  Budget. ( R .  1 3 6 ,  145). This endorsement reads :  

UNINSURED MOTORIST EXCLUSION 

It is hereby understood and agreed that no 
insurance is afforded hereunder for 
Uninsured/Underinsured Motorist. 

(R. 1 3 0 ,  145, 156). 

An affidavit was filed by Martin Hernandez, the 

Director of Corporate Insurance for Budget in support of  the 

motion f o r  a summary judgment, (R. 135-36). Mr. Hernandez 

stated, -- inter -3 alia that 1) Budget is a self-insurer; 2 )  Budget 

rejected uninsured motorist coverage as a self-insurer; [pursuant 

to a letter dated September 29, 1983 to the Bureau of Financial 

Responsibility, Department of  Highway Safety and Motor Vehicles]; 

and 3 )  that St. Paul's excess third-party liability policy con- 

tained an uninsured/underinsured motorist exclusion. (R. 135-38). 
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Turning to the Morpurgo case, the issue was whether a 

rental car company was required to give notice to the renter 

that it was a self-insurer and did not intend to provide unin- 

sured motorist coverage. 

The rental company's standard form contract contained a 

provision under which the rental company was to obtain and main- 

tain insurance on the rented vehicle in the amount of $100,000/ 

$300,000 f o r  bodily injury/property damage without any speci- 

fic agreement to provide any other insurance. Unbeknownst t o  

t h e  renter at the time the contract was signed, the rental com- 

pany had qualified as a self-insurer under the Florida Financial 

Responsibility Law, and had executed and filed with the Florida 

Insurance Commissioner a notice of rejection of uninsured 

motorist coverage. The renter's passenger, Morpurgo, was 

injured in an accident involving an uninsured motorist. 

The First District in Morpurgo held that the rental 

agency was not required to give notice to t h e  lessee that the 

company was a self-insurer and d i d  not provide uninsured 

motorist coverage. 

The Third District in Guardado v. Greyhound Rent-A- 

Car, Inc  supra, held that a self-insured automobile lessor 

could effectively waive uninsured motorist coverage and that 
., 

waiver was effective against the lessee, even though it was not 

communicated to the lessee. 

In both Guardado and Morpurgo the appellate courts 

pointed out that the problem of uncommunicated waivers of 
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uninsured motorist coverage is one for legislative action and not 

judicial fiat. Guardado at 512; Morpurgo at 719; Kohly v. Royal 

Indemnity Company, 190 So.2d 819, 8 2 2  (Fla. 3d DCA 1966), cert. 

den. 200 So.2d 813 (Fla. 1967). 

Here, the position of Budget is much stronger in that 

Budget gave express notice to the decedent that the insurance 

coverage it was providing pursuant t o  paragraph numbered 7 did 

n o t  apply t o  damages caused t o  any person, including the renter 

and driver by an uninsured motorist o r  uninsured vehicle. I_ Cf. 

MacKenzie -- v .  Avis Rent-A-Car - System, Inc., 369 So.2d 647 (Fla. 

3d DCA 1979). 

Quite simply, the Third District overlooked the letter 

rejecting uninsured motorist coverage under Budget's Certificate 

of Self-Insurance. (R. 1 3 8 ;  BA. 7). Budget, as a self-insurer, 

and owner of t h e  motor vehicles in question, had rejected unin- 

sured motorist coverage. 

Based on the foregoing reasons and authorities, the 

petitioner respectfully requests the Court to quash the decision 

of the Third District. 
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THE THIRD DISTRICT COMMITTED REVERSIBLE 
ERROR BY FINDING THE RENTAL AGREEMENT WAS 
AMBIGUOUS ON THE ISSUE OF WHETHER OR NOT 
UNINSURED MOTORIST COVERAGE WAS BEING 
OFFERED TO THE RENTER. 

The face of the rental agreement reflects that the 

deceased paid a premium f o r  "damage waiver" insurance and for 

"personal accident insurance" with a $150,000 benefit as 

described in a separate certificate of insurance which is 

"available on request." (R .  31; BA. 5 ) .  The Third District 

stated there is another provision on the reverse side of the 

agreement declaring that the insurance described on the front 

does not include uninsured motorist coverage. (R. 3 2 ,  1 7 4 ;  BA. 

6). 

Notwithstanding that the rental contract was unam- 

biguous and that Budget had rejected uninsured motorist 

coverage, the Third District in orde r  to vitiate the agreement, 

stated the following: 

Although a provision on the reverse s i d e  of 
the agreement declares that the insurance 
described on the front does n o t  include unin- 
sured motorist coverage, and that it is the 
entire agreement between the parties, that 
language is qualified by another provision 
which nullifies its conclusive effect where 
an alteration is agreed t o  by Budget in 
writing, or the paragraph or portions of the 
paragraph are unlawful o r  in conflict with 
public policy. 

( R e  174-75; BA. 2- 3 ) .  
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Turning first to the statement by the Third District 

that t h e  conclusive effect of the provision that there is no 

uninsured motorist coverage being qualified by another provision 

where an alteration is agreed to by Budget in writing, is simply 

not supportable under the facts and circumstances of this case. 

The provision on the reverse side of the rental 

agreement provides: 

This paragraph 7 constitutes the entire 
agreement between BUDGET and the Renter and 
driver regarding the terms and conditions of 
the insurance provided by BUDGET to the 
Renter and driver and no alteration 
thereof shall be valid unless agreed t o  by 
BUDGET in writing. 

(R. 174-75; BA. 6) 

Thus, the unambiguous language of the rental agreement 

that insurance coverage is not provided for injuries caused by 

an uninsured motorist or motor vehicle may be altered, but only 

if agreed to in writing by Budget. (R. 174-75; BA 6 ) .  

There is no t  a scintilla of  evidence o r a l  o r  written 

of  any agreement by Budget to alter the exclusion of  uninsured 

motorist coverage. 

Although a written contract may be modified by a sub- 

sequent oral agreement, the party alleging modification, has the 

burden t o  prove the modification. Bella Vista, Inc. v. Interior 

-- 6 Exterior Specialties - Co., Inc., 436 So.2d 1107, 1108 (Fla. 4th 

DCA 1983); Newkirk Const. v.  Gulf County, 366 So.2d 813, 815 

(Fla. 1st DCA 1979). 

-- 
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Again, there is no allegation of a modification of the 

rental contract concerning uninsured motorist coverage, and there 

is not a scintilla of evidence to prove any modification of the 

Budget rental agreement, either orally o r  in writing. 

The Third District attempts again to state that the 

conclusive language that there is no uninsured motorist coverage 

is nullified by the language in the contract stating: 

If  any provisions of this paragraph [on 
insurance] shall be found to be  unlawful, 
unenforceable, or contrary to public policy, 
then that portion of this paragraph which is 
unlawful, unenforceable or contrary to public 
policy shall be modified to provide the mini- 
mum amount of  insurance coverage necessary t o  
comply with the law or public policy . . . . 

(R. 3 2 ,  1 7 4 ,  1 7 5 ;  BA. 6 ) .  

There is nothing in this record and no holding by the 

Third District that the exclusion of uninsured motorist coverage 

in the rental agreement was unlawful, unenforceable, o r  contrary 

t o  public policy. 

Therefore, the Third District's holding that there is a 

material issue of fact whether the lessee purchased, o r  had good 

reason to believe that he was purchasing a policy which would 

provide benefits in the event of a collision with an uninsured 

vehicle is void of merit. 

It should be noted also that personal accident insur- 

ance i n  the amount of $150,000 does not constitute automobile 

liability insurance. Therefore, it is not necessary t o  produce 

the personal accident insurance policy in support of  the summary 
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judgment simply because respondent contends that personal acci- 

dent insurance llcould include uninsured motorist coverage." (R. 

175; BA. 3 ) .  

Quite plainly, if Budget ,  owner of t h e  motor vehicles, 

can be held responsible f o r  t h e  payment of uninsured motorist 

coverage, where Budget rejected said coverage with the State; 

where Budget rejected said coverage in its excess liability 

policy; and where Budget expressly provided in its r e n t a l  

agreement that the insurance coverage does not apply to damages 

caused by an uninsured motorist o r  an uninsured motor vehicle, 

the provision f o r  rejection of uninsured motorist coverage set 

forth in the statute has been repealed by judicial fiat. 

Accordingly, the decision of the Third District should 

be quashed. 
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CONCLUSION 

Based on the foregoing reasons and authorities, t h e  

decision of t h e  Third District should be quashed. 

Respectfully submitted, 

DUBE' and WRIGHT,P.A. 
Suite 2608, N e w  World Tower 
100 N. Biscayne Boulevard  
Miami, Florida 33132 
(305) 374-7472 

Of Coun$el 
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CASE NO. 76,800 

DIVERSIFIED SERVICES, INC., 
a foreign c o r p o r a t i o n ,  d/b/a 

INC., a F l o r i d a  corporation, 
and PALM BEACH DODGE, INC. 
a Florida corporation, 

BUDGET RENT-A-CAR OF MIAMI, 
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vs 
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of EULOGIO AVILA, Deceased, 
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NOT FINAL UNTIL TIME EXPIRES 
TO FILE REHEARING MOTION 
AND, IF F I L E D ,  DISPOSED OF. 

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

THIRD DISTRICT 

JULY TERM, A . D .  1990 

ALIDA AVILA, as personal ** 
of EUGLOGIO AVILA, deceased, ** 
representative of the Estate 

Appellant, 

vs I 

** 
** CASE NO. 89-1971 

DIVERSIFIED SERVICES, I N C . ,  a ** foreign corpora t ion  d/b/a 

a Florida corpora t ion;  PALM BEACH 
DODGE, INC., a Florida corpora- 
tion; UNIVERSAL CASUALTY 

corpora t ion ,  FLORIDA INSURANCE 
GUARANTY ASSOCIATION; LILLIE M. ** 
COLLIER; EDWARD EARL CHILDRESS; ** 
INSURANCE COMPANY, a foreign 

BUDGET RENT-A-CAR OF MIAMI, I".,** 
** 

INSURANCE COMPANY, a foreign ** 

and ST. PAUL FIRE AND MARINE 

corporation, ** 
** *1 Appellants. 

Opinion filed July 17,  1 9 9 0 .  

An Appeal from the Circuit Court  f o r  Dade County, 

Wilson & Rodriguez and Carlos A .  Rodriguez(Fort Lauderdale), 

D u b e  and Wright and Richard M. Gale, f o r  Appellants. 

Mario P. Goderich, Judge. 

f o r  Appellant. 

Before HUBBART, FERGUSON and LEVY, JJ. 

PER CURIAM. 

Eulogio Avila entered into an Automobile Rental 
He was f a t a l l y  Agreement with Budget Rent- A- Car  of M i a m i ,  Inc .  



injured when h i s  rented vehicle collided with an uninsured 

automobile. Alida Avila, wife of the deceased and personal 

representative of h i s  estate, brought this ac t ion  against the 

lessor alleging entitlement to uninsured motorist benefits or, 

alternatively, that the lessor sold liability insurance to the 

deceased without offering uninsured motorist coverage i n  

violation of section 627.727(1), Flor ida  Statutes (1989), 

Construing the policy, in the absence of supporting affidavits or 

o the r  evidence, the trial court entered a summary judgment for 

the defendants. W e  reverse. 

Two issues are raised by the appellant: (1) Whether the 

lessor, a s e l f - i n s u r e r  who so ld  insurance coverage to the 

deceased, was required t o  offer uninsured motorist coverage up to 

the limits of liability coverage pursuant  t o  s e c t i o n  627.727(1) I 

Flor ida  Statutes and (2) whether t h e  contract draf ted  by the 

lessor f o r  t h e  rental and insurance  coverage was ambiguous on t h e  

coverage issue, thus precluding a summary judgment without a 
consideration of para1 evidence. .L 

The face of the Ren ta l  Agreement reflects that the deceased 

paid a premiurn f o r  t l~a--  LLt~q2 iJaiver" insurance and f o r  IIPersonal 

Accident Insuranceii as described in a separate certificate of 

insurance which is 'Iavailable on request. Although a provision 

on the reverse side of the agreement declares that the insurance 

described on the front does not i nc lude  uninsured motorist 

coverage, and that it is the entire agreement between the 

parties, that language is qualified by another provision which 

nullifies its conclusive effect where an alteration is agreed to 
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8 
by Budget in writing, or the paragraph Qr Portions Of the 

paragraph are unlawful o r  i n  c o n f l i c t  with public Policy- 

Avila contends first that the  Renta l  Agreement is ambiguous 

because Personal Accident Insurance i n  the amount Qf $150,000-- 

for which a premium is charged--is provided on the front of t h e  

agreement, and t he  coverage could include uninsured motor i s t  

coverage. The certificate of insurance was n o t  Produced by t h e  

lessor i n  support of its summary judgment motion. A second 

contention is t h a t  the lessor, as an admitted self-insurer, is 

he ld  to all the obligations of an insurer i nc lud ing  a s ta tu to ry  

duty to offer uninsured motor vehicle coverage as part of the 

sale of liability insurance. 

The lessor responds that (1) paragraph Seven of the 

agreement expresses i n  c l e a r  terms t ha t  there is no coveraqe f o r  
damages caused by an uninsured motor i s t  or an uninsured - motor 

vehicle, (2) it did not sell l i a b i l i t y  coverage, ( 3 )  t h e  lessor's 

r e j e c t i o n  of uninsured motor i s t  coverage i n  its BXCeSS Policy 

with St. Paul Fire and Marine Insurance Company Was effective to 

deny any uninsured motorist coverage to the deceased-lessee, and 

(4) the $150,000 Personal Accident Insurance purchased by the 

deceased was a hea l th  insurance policy. 

As already noted, the first response relies on gualified 

language i n  the policy. There is a material issue of fact 

whether the lessee purchased, o r  had good reason to believe that 

he was purchasing, a policy that would provide bene f i t s  in the 
event of a collision with an uninsured vehicle. There is also  a 

legal issue, not specifically addressed by the t r i a l  court, 
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is insulated from a duty t o  provide uninsured motorist coverage 

to its lessee by v i r t u e  of a rejection of such coverage with its 

excess carrier. This court's opinion in Guardado v. Greyhound 

Rent-A-Car, I n c . ,  340 so.2d 510 (Fla. 3d DCA 1976), relied on bv 

the lessor, does not answer the question. 

In MacKenzie V.  Avis R e n t - A - C a r  SYS., 1nc-t 369 So*2d 647 

(Fla. 3d DCA 1979), we held that where there is a reference in 

t h e  rental agreement to another policy providing coverage without  

a sufficient identity of the. policy, a defendant is not entitled 

to a summary judgment on the bas i s  of what may o r  may not be a 
covered loss  by the terms of the referenced policy.  See also 

R i c c i o  v. Allstate Ins. C O . ,  357 So.2d 420  (F3a. 3d DCA 1978) (in 

light of evidence that the plaintiff sought to be " f u l l y  covered" 

in purchase of insurance, a f a c t  question remained for the jury 

on whether the defendant had complied with statute requ i r ing  t h a t  

uninsured motor is t  coverage be provided).  

Reversed and remanded for further consistent proceedings. 
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