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PRELIMINARY STATEMENT 

T h e  p e t i t i o n e r ,  PEOPLE'S  RESTAURANT,  I N C . ,  s h a l l  be 

re fer red  t o  by proper name or  as  t h e  " P e t i t i o n e r . "  T h e  

r e s p o n d e n t ,  MARY SABO, w i l l  be  r e f e r r ed  t o  by proper name o r  a s  

t h e  "Responden t . "  R e f e r e n c e s  t o  t h e  record w i l l  be i n d i c a t e d  

a s  ( R .  I *  - 

- iv - 



STATEMENT OF THE CASE 

T h i s  case was c e r t i f i e d  b y  t h e  F i f t h  D i s t r i c t  Cour t  of 

Appeal a s  expres s ly  a n d  d i r e c t l y  c o n f l i c t i n g  w i t h  t h e  d e c i s i o n  

of t h e  S e c o n d  D i s t r i c t  i n  E l l i s  v .  N . G . N .  of Tampa, I n c . ,  5 6 1  

So.2d 1 2 0 9  ( F l a .  2d DCA 1 9 9 0 ) .  B o t h  c o u r t s  i n t e r p r e t e d  S e c t i o n  

7 6 8 . 1 2 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  a s  t o  t h e  k n o w l e d g e  r e q u i r e d  

before  commercial p r o v i d e r s  of l i q u o r  may be s u b j e c t e d  t o  c i v i l  

l i a b i l i t y  f o r  a p a t r o n ' s  s e l f - i n f l i c t e d  i n j u r i e s  o r  i n j u r i e s  t o  

o t h e r s  c a u s e d  b y  t h e  p a t r o n ' s  d r u n k e n  c o n d i t i o n .  The S e c o n d  

D i s t r i c t  i n  E l l i s  h e l d  t h a t  t h e  s t a t u t e  r e q u i r e d  t h e  v e n d o r  t o  

b e  n o t i f i e d  i n  w r i t i n g  of a n  h a b i t u a l  d r u n k a r d ' s  a d d i c t i o n .  

T h e  F i f t h  D i s t r i c t  i n  t h e  i n s t a n t  case h e l d  t h a t  t h e  k n o w l e d g e  

r e q u i r e d  b y  t h e  s t a t u t e  c o u l d  be p r o v e d  by c i r c u m s t a n t i a l  

e v i d e n c e .  

T h i s  case was appealed t o  t h e  F i f t h  D i s t r i c t  b y  

R e s p o n d e n t .  ( R . 2 9 1 )  The  R e s p o n d e n t  h a d  f i l e d  a n  Amended 

C o m p l a i n t  a g a i n s t  P e t i t i o n e r ,  a l l e g i n g  t h a t  D a n i e l  Lee Hoag was 

a n  h a b i t u a l  d r u n k a r d ,  t h a t  P e t i t i o n e r  s e r v e d  a l c o h o l i c  

b e v e r a g e s  t o  Hoag k n o w i n g  t h a t  h e  was a n  h a b i t u a l  d r u n k a r d ,  

t h a t  Hoag became  i n t o x i c a t e d ,  a n d  t h a t  R e s p o n d e n t  s u f f e r e d  

d a m a g e s  a s  a r e s u l t  of Hoag's i n t o x i c a t e d  c o n d i t i o n .  

(R .104-23)  R e s p o n d e n t  was a p a s s e n g e r  i n  a v e h i c l e  i n v o l v e d  i n  

a n  a c c i d e n t  w i t h  a v e h i c l e  opera ted  by Hoag o n  November 1 3 ,  

1 9 8 3 .  ( R . 1 0 9 )  



P e t i t i o n e r  moved f o r  summary judgment i n  i t s  f a v o r .  

(R.231-33) P e t i t i o n e r  a r g u e d  there were no d i s p u t e d  f a c t s  

r e l a t i n g  t o  whe the r  o r  n o t  P e o p l e ' s  R e s t a u r a n t  o r  any of  i t s  

employees  had knowledge t h a t  D a n i e l  Hoag was h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l  a t  t h e  time of  t h i s  i n c i d e n t .  ( R . 4 )  

Conceding  t h a t  knowledge of h a b i t u a l  a d d i c t i o n  was t h e  p r i m a r y  

i s sue  i n  t h e  case and t h a t  knowledge of  i n t o x i c a t i o n  was n o t  a n  

element f o r  which a l i q u o r  vendor  c o u l d  be  h e l d  c i v i l l y  l i a b l e  

f o r  damages under  S e c t i o n  768.125, Respondent  a r g u e d  t h a t  

knowledge of Hoag ' s  a l l e g e d  h a b i t u a l  d r u n k e n n e s s  c o u l d  b e  

i n f e r r e d  f rom c i r c u m s t a n t i a l  e v i d e n c e .  (R.14-15; 1 7 )  

Respondent  a r g u e d  t h a t  t h e  f o l l o w i n g  f a c t s  c o n s t i t u t e d  

e s u f f i c i e n t  e v i d e n c e  t o  c rea te  a j u r y  i s s u e  a s  t o  whe the r  

P e o p l e ' s  had knowledge of Hoag ' s  a l l e g e d  a d d i c t i o n :  

1. A t t e n d a n c e  a t  P e t i t i o n e r ' s  b a r  a minimum of  twice a 

w e e k ;  

2 .  The number of d r i n k s ,  a l l e g e d l y  d o u b l e s ,  Hoag consumed; 

3 .  Hoag 's  o b v i o u s  i n t o x i c a t i o n  a t  t h e  b a r  on  a t  l e a s t  two 

p r i o r  o c c a s i o n s ;  

4 .  Common knowledge t h a t  p e r s o n s  a d d i c t e d  t o  a l c o h o l  can 

consume a l c o h o l  a t  a h i g h e r  r a t e  and s t i l l  f u n c t i o n ;  and 

5 .  Hoag's  consumpt ion  of f i f t e e n  d r i n k s  a t  one  p r i o r  

s i t t i n g  when t h e  b a r t e n d e r  d i d  n o t  f e e l  he was i n t o x i c a t e d .  

( R . 2 1 - 2 2 )  Respondent  a r g u e d  t h a t  t h e  q u e s t i o n  of h a b i t u a l  
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a d d i c t i o n  w o u l d  a r i s e  w i t h  a n y o n e  who d r a n k  t o  excess a n d  t o  
0 

t h e  p o i n t  of i n t o x i c a t i o n .  ( R . 2 3 )  

The  t r i a l  c o u r t  e n t e r e d  summary j u d g m e n t  i n  f a v o r  of 

P e t i t i o n e r .  ( R . 2 9 0 )  F i n d i n g  ma te r i a l  issues of f a c t  a s  t o  

w h e t h e r  P e t i t i o n e r  k n o w i n g l y  s e r v e d  Hoag s u f f i c i e n t  a l c o h o l i c  

d r i n k s  t o  r e n d e r  h i m  i n t o x i c a t e d ,  w i t h  t h e  k n o w l e d g e  t h a t  Hoag 

was h a b i t u a l l y  a d d i c t e d  t o  t h e  u s e  of a l c o h o l i c  b e v e r a g e s ,  t h e  

F i f t h  Dis t r ic t  r e v e r s e d  t h e  summary j u d g m e n t .  On September 13 ,  

1 9 9 0 ,  t h e  d i s t r i c t  c o u r t  g r a n t e d  P e t i t i o n e r ' s  m o t i o n  f o r  

c e r t i f i c a t i o n  t o  t h i s  c o u r t .  P e t i t i o n e r  f i l e d  i t s  Notice t o  

I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  o n  October 1 2 ,  1 9 9 0 .  

-3- 



STATEMENT OF FACTS 

D a n i e l  Lee Hoag had been  g o i n g  t o  P e o p l e ' s  R e s t a u r a n t  f o r  a 

y e a r  and a h a l f  t o  two y e a r s  p r i o r  t o  November 4 ,  1983.  

( R . 1 4 0 )  H e  went t o  P e o p l e ' s  no l e s s  t h a n  t h i r t y  times and  

p r o b a b l y  more p r i o r  t o  t h a t  d a t e .  ( R . 1 4 0 ,  1 7 8 )  H e  t e s t i f i e d  

he  went t h e r e  two o r  t h r e e  times a w e e k  i n  t h e  s i x  o r  s e v e n  

months i m m e d i a t e l y  p r i o r  t o  t h e  a c c i d e n t ,  ( R . 1 4 1 ,  217-18) 

Hoag a l w a y s  w e n t  t o  t h e  b a r  w i t h  t h e  i n t e n t i o n  of g e t t i n g  

"buzzed  up ."  (R.179)  H e  u s u a l l y  accompl i shed  h i s  m i s s i o n .  

(R.179)  I n  h i s  o p i n i o n  he  p r o b a b l y  g o t  d r u n k  each time he went 

t o  P e o p l e ' s .  ( ~ . 1 5 3 ,  179-80)  

Hoag g o t  t o  know t h e  two f e m a l e  b a r t e n d e r s  a t  P e o p l e ' s .  

( R . 1 4 1 ,  1 7 6 )  H e  a l w a y s  s a t  a t  t h e  b a r  and t a l k e d  t o  them.  

(R.177)  T h e  b a r t e n d e r s  knew him well a s  a cus tomer  b u t  d i d  n o t  

know h i m  p e r s o n a l l y .  (R.177-78) The b a r t e n d e r s  knew Hoag w e l l  

enough t o  s t a r t  f i x i n g  h i s  d r i n k  when h e  came i n .  ( R . 1 4 1 ,  

1 7 7 )  

As Hoag s a t  a t  t h e  b a r ,  t h e  b a r t e n d e r  would have  a good 

v iew of h i s  movements. (R.206)  The b a r t e n d e r  would s t a n d  

w i t h i n  f o u r  f e e t  of  him and would be c l o s e  enough t o  see 

w h e t h e r  h i s  e y e s  were g l a s s y  o r  b l o o d s h o t .  (R.208)  T h e  

b a r t e n d e r  would a l s o  be i n  a p o s i t i o n  t o  j u d g e  h i s  speech. 

(R.208)  When Hoag l e f t  t h e  b a r  t o  go t o  t h e  l a v a t o r y ,  t h e  

-4- 



b a r t e n d e r  w o u l d  be i n  a p o s i t i o n  t o  o b s e r v e  h im as h e  w a l k e d .  
e 

(R .208-09)  H e  h a d  no  k n o w l e d g e  of e v e r  s l i p p i n g  or  f a l l i n g  

o v e r  t a b l e s  or  c h a i r s  w h i l e  a t  P e o p l e ' s .  ( R . 2 0 9 )  

Hoag always t r i e d  t o  make i t  f o r  h a p p y  h o u r .  ( R . 1 4 2 ,  1 7 9 )  

Happy h o u r  a t  People ' s  was from 4:OO t o  7:OO P.M. ( R . 2 6 2 )  

D u r i n g  h a p p y  h o u r  t h e  b a r  w o u l d  serve d o u b l e  t h e  c u s t o m a r y  

amoun t  of l i q u o r  i n  a d r i n k .  ( R . 2 6 2 )  

I n  Hoag's o p i n i o n ,  t h e  employees a t  P e o p l e ' s  s h o u l d  h a v e  

known when h e  r e a c h e d  t h e  p o i n t  of b e i n g  d r u n k .  ( R . 1 4 3 - 4 4 )  

Af te r  h e  h a d  a few d r i n k s  a t  t h e  bar ,  h e  w o u l d  become t a l k a t i v e  

a n d  b e g i n  l a u g h i n g  a n d  g i g g l i n g .  ( R . 1 8 3 )  H e  w o u l d  become a n  

a u t h o r i t y  o n  a n y  s u b j e c t .  ( R . 1 8 3 )  

Hoag d i d  n o t  know w h e t h e r  h e  e v e r  h a d  a n y  d i f f i c u l t y  

w a l k i n g  a t  P e o p l e ' s .  ( R . 1 9 8 )  H e  d i d  n o t  remember e v e r  

s l u r r i n g  h i s  w o r d s .  ( R . 2 0 1 )  H e  d i d  n o t  r eca l l  t h e  b a r t e n d e r  

e v e r  t e l l i n g  h i m  s h e  c o u l d  n o t  u n d e r s t a n d  h im.  ( R . 2 0 2 )  I n  t h e  

s i x  m o n t h s  before  t h e  a c c i d e n t ,  h e  was always a b l e  t o  

p h y s i c a l l y  w a l k  o u t  of People ' s  R e s t a u r a n t .  ( R . 2 1 5 )  

Hoag h a d  n o  r e c o l l e c t i o n  t h a t  Peop le ' s  h a d  e v e r  c u t  h im of f  

when h e  r e a c h e d  t h e  p o i n t  of b e i n g  i n t o x i c a t e d .  (R.144-45 ,  

1 8 0 )  I f  h e  h a d  b e e n  t o l d  t o  l e a v e ,  t h e r e  was always a n o t h e r  

b a r  t h a t  wou ld  serve h im.  ( R . 2 2 2 )  H e  was r a re ly  r e f u s e d  

s e r v i c e  a t  a n y  place w h e r e  h e  d r a n k .  (R .220-22)  

-5 -  



Hoag 's  f a v o r i t e  d r i n k  was a w h i t e  R u s s i a n .  (R.139)  H e  

t e s t i f i e d  t h a t  Diane  R i n g l u n d ,  one of t h e  b a r t e n d e r s  a t  

P e o p l e ' s ,  t o l d  h im sometime p r i o r  t o  November 4 ,  1983,  t h a t  t h e  

management would no l o n g e r  g i v e  h i m  two-for-one w h i t e  R u s s i a n s  

d u r i n g  happy hour  b e c a u s e  of t h e  e x p e n s e  i n v o l v e d .  (R.146-47) 

A White  R u s s i a n  c o n t a i n s  two d i f f e r e n t  t y p e s  of  l i q u o r .  

(R.142-43) Diane  a l s o  t o l d  him n o t  t o  worry  b e c a u s e  s h e  would 

" take care o f "  Hoag. (R.147, 1 8 9 )  Hoag watched  h e r  f r e e  pour  

h i s  d r i n k s  and  f e l t  h e  was g e t t i n g  h i s  money's  wor th .  (R.147)  

Diane  R ing lund  worked as a b a r t e n d e r  a t  P e o p l e ' s  f rom 1981  

o r  1982 u n t i l  J u l y ,  1984 .  (R.33)  Her s u p e r v i s o r  t e s t i f i e d  

t h a t  R ing lund  was t h e  s i n g l e  b e s t  b a r t e n d e r  who ever worked f o r  

0 him. (R.259)  O t h e r  b a r t e n d e r s  were nowhere n e a r  a s  

r e s p o n s i b l e  a s  R ing lund  i n  making sure  t h a t  h e r  c u s t o m e r s  were 

n o t  i n t o x i c a t e d  when s h e  knew t h e y  would be  d r i v i n g  a f t e r  

l e a v i n g  t h e  b a r .  (R.258)  

R ing lund  knew Dan Hoag t h e  e n t i r e  time s h e  worked a t  

P e o p l e ' s .  (R.36)  H e  was one  of her  r e g u l a r  c u s t o m e r s .  

(R.36)  Hoag i n i t i a l l y  came i n  e v e r y  F r i d a y  n i g h t .  (R.36-38) 

For  a round  t h e  f i r s t  f o u r  months of 1983,  Hoag a l s o  came i n  one  

o r  two o t h e r  n i g h t s  a w e e k  b e c a u s e  h i s  f r i e n d  Mark was d a t i n g  

one  of t h e  c o c k t a i l  wai t resses .  (R.37)  A f t e r  t h e  f i r s t  f o u r  

months ,  Mark moved t o  Michigan and Hoag came i n  less 

f r e q u e n t l y .  (R .38)  H i s  v i s i t s  t a p e r e d  o f f  t o  o n c e  a month. 

(R.38)  
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R i n g l u n d  d i d  n o t  know i f  Hoag d r a n k  a n y w h e r e  e l s e  b u t  

People 's .  ( R . l l )  When h e  came t o  P e o p l e ' s ,  h e  a l w a y s  d r a n k  

w h i t e  R u s s i a n s .  ( R . 3 9 )  A w h i t e  R u s s i a n  a s  mixed  b y  R i n g l u n d  

c o n t a i n e d  o n e  a n d  a h a l f  o u n c e s  of l i q u o r ,  c o n s i s t i n g  o f  a n  

o u n c e  of vodka  a n d  h a l f  a n  o u n c e  o f  K a h l u a ,  a n d  m i l k .  ( R . 3 9 )  

I f  Hoag was a t  P e o p l e ' s  f o r  two h o u r s ,  h e  would  consume  maybe 

f o u r  d r i n k s .  ( R . 3 9 )  I t  wou ld  t ake  him about  a h a l f  h o u r  t o  

f i n i s h  a d r i n k  b e c a u s e  h e  t a l k e d  a l o t .  ( R . 3 9 )  

R i n g l u n d  saw Hoag i n t o x i c a t e d  o n l y  two times. ( R . 4 0 )  B o t h  

times h i s  f r i e n d  Mark t r i e d  t o  g e t  Hoag t o  d r i n k  b y  c h i d i n g  him 

t h a t  h e  d i d  n o t  d r i n k  v e r y  much. ( R . 4 0 )  On b o t h  o c c a s i o n s  

when R i n g l u n d  f e l t  Hoag was i n t o x i c a t e d ,  s h e  r e f u s e d  t o  serve 

him a n d  made s u r e  t h a t  h e  had  a r i d e  home. ( R . 4 0 )  0 
On o n e  o c c a s i o n  when h e  became i n t o x i c a t e d ,  R i n g l u n d  knew 

Hoag h a d  b e e n  d r i n k i n g  b e f o r e  h e  a n d  Mark a r r i v e d .  ( R . 4 1 )  She  

d i d  n o t  l e t  him h a v e  v e r y  much s i n c e  i t  seemed l i k e  h e  h a d  

a l r e a d y  h a d  e n o u g h .  ( R . 4 1 )  Hoag a n d  Mark became u p s e t  b e c a u s e  

R i n g l u n d  t o l d  them s h e  d i d  n o t  w a n t  t o  s e r v e  them anymore .  

( R .  4 1 - 4 2  ) 

On t h e  o t h e r  o c c a s i o n  when R i n g l u n d  f e l t  Hoag was 

i n t o x i c a t e d ,  h e  h a d  come f r o m  work. S h e  knew t h a t  most 

c o n s t r u c t i o n  workers sometimes d r a n k  beer a t  work. ( R . 4 2 )  

A l t h o u g h  R i n g l u n d  d i d  n o t  know w h e t h e r  Hoag h a d  a l r e a d y  b e e n  

d r i n k i n g ,  s h e  f e l t  t h a t  h e  h a d  n o t  b e e n  d r i n k i n g  t h a t  n i g h t  

b e f o r e  h e  came t o  P e o p l e ' s .  ( R . 4 2 )  
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Hoag became drunk a f t e r  a b o u t  s i x  o r  s e v e n  d r i n k s  t h a t  

n i g h t .  (R.43)  R ing lund  had s e e n  h i m  d r i n k  more t h a n  t h a t  

b e f o r e .  (R .43)  T h e  most  s h e  had ever s e e n  h i m  d r i n k  was maybe 

f i f t e e n  d r i n k s .  (R.43)  Hoag c o u l d  a l w a y s  h a n d l e  h i s  l i q u o r  

w e l l .  (R .43)  

R ing lund  worked a s  a b a r t e n d e r  f o r  t e n  y e a r s  o f f  and on.  

(R.43)  A f t e r  s h e  came t o  know h e r  c u s t o m e r s ,  s h e  c o u l d  t e l l  

whe the r  t h e y  were h a n d l i n g  t h e i r  l i q u o r  o r  n o t .  (R.43)  She 

d i d  n o t  c o n s i d e r  Hoag t o  b e  a r e g u l a r  user of a l c o h o l .  ( R . 4 4 )  

The o n l y  time Ring lund  ever saw Hoag d r i n k  a l o t  was when 

h e  was w i t h  Mark. (R.44) After  Mark l e f t  F l o r i d a ,  Hoag c u t  

back on h i s  d r i n k i n g .  ( R . 4 4 )  H e  would have  o n l y  one o r  two 

0 d r i n k s .  ( R . 4 4 )  R ing lund  d i d  n o t  b e l i e v e  he was a n  a l c o h o l i c .  

( R . 4 4 )  

On t h e  day  of  t h e  a c c i d e n t ,  Hoag f o l l o w e d  h i s  normal  

r o u t i n e .  (R.148, 1 8 6 )  H e  t e s t i f i e d  he had a t  l e a s t  t w e l v e  

b e e r s  and p r o b a b l y  up t o  a case of b e e r  d u r i n g  t h e  d a y .  

(R.155-56, 1 8 6 )  S i n c e  i t  was payday ,  he l e f t  t h i r t y  o r  f o r t y  

m i n u t e s  e a r l y  t o  go home and shower and g e t  t o  t h e  bank t o  c a s h  

h i s  check .  (R.148-49, 1 8 6 )  H e  consumed more a l c o h o l ,  p r o b a b l y  

two o r  t h r e e  b e e r s ,  w h i l e  h e  was g e t t i n g  r e a d y  and d r i v i n g  t o  

t h e  bank.  (R.156, 1 8 7 )  

A f t e r  c a s h i n g  h i s  check ,  Hoag went t o  P e o p l e ' s  R e s t a u r a n t .  

(R.150)  H e  a r r i v e d  a t  P e o p l e ' s  a t  5:OO o r  s h o r t l y  t h e r e a f t e r .  

( R . 4 6 ,  1 5 0 ,  1 8 8 )  T h e  b a r  t a b  i n d i c a t e d  he  d r a n k  f i v e  w h i t e  a 
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R u s s i a n s  a t  P e o p l e ' s .  ( R . ( 8 2 ) ,  1 5 0 ,  156 ,  1 9 0 )  Al though he  

f e l t  he had consumed more t h a n  f i v e  d r i n k s ,  h e  had no knowledge 

of t h e  exact number of d r i n k s  he  had .  (R.150, 2 1 2 )  

Pam P e e p e r  met Hoag a t  t h e  bar a round  7:OO P.M. o n  November 

4, 1983.  (R .72)  HOag and Peeper had been  d a t i n g  f o r  f i v e  o r  

s i x  y e a r s  a t  t h e  t i m e .  (R.199)  When P e e p e r  a r r i v e d ,  s h e  c o u l d  

n o t  t e l l  whether  Hoag was drunk o r  s o b e r .  (R .72)  She  s t a y e d  

w i t h  him t h i r t y  m i n u t e s  a t  t h e  most  b e f o r e  l e a v i n g .  (R.73)  

Peepe r  knew t h a t  Hoag was d r i n k i n g  t h a t  n i g h t .  (R.73)  

Al though s h e  r e a l l y  d i d  n o t  n o t i c e  how much he  d r a n k ,  s h e  

b e l i e v e d  h e  p r o b a b l y  had two w h i t e  R u s s i a n s .  (R.74)  She d i d  

n o t  remember him o r d e r i n g  as  s h e  was t o o  much i n v o l v e d  i n  a n  

a rgument  t h e y  s t a r t e d  a l m o s t  i m m e d i a t e l y  a f t e r  s h e  a r r i v e d .  

(R.73, 7 6 )  
0 

Peeper t e s t i f i e d  t h a t  i t  was d i f f i c u l t  f o r  h e r  t o  know i f  

Hoag had had t o o  much t o  d r i n k .  (R.77)  No matter how much h e  

d r a n k ,  h e  neve r  s l u r r e d  h i s  words o r  walked f u n n y .  (R.78)  

Even knowing him a s  s h e  d i d ,  Peeper c o u l d  n o t  a l w a y s  t e l l  i f  

Hoag was drunk o r  had t o o  much t o  d r i n k .  (R.78)  

P e e p e r  c o u l d  n o t  s a y  whe the r  Hoag had e v e r  become 

i n t o x i c a t e d  a t  P e o p l e ' s .  (R.80)  She  and Hoag went t o  p l a c e s  

o t h e r  t h a n  P e o p l e ' s .  ( R . 8 0 )  Al though P e e p e r  had seen Hoag 

i n t o x i c a t e d  b e f o r e ,  s h e  d i d  n o t  know whether  i t  was a t  

P e o p l e ' s .  (R.80)  Accord ing  t o  P e e p e r ,  Hoag was a v e r y  

modera t e  d r i n k e r .  (R.80)  
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When t h e y  l e f t  t h e  b a r  on t h e  e v e n i n g  of  November 4 ,  1983 ,  

P e e p e r  t h o u g h t  t h a t  Hoag had had t o o  much t o  d r i n k .  (R .85)  

She c o u l d  n o t  s a y  t h a t  was t rue  f rom t h e  time s h e  had a r r i v e d  

a t  P e o p l e ' s .  (R.85)  I t  was d a r k ,  and s h e  c o u l d  n o t  see t h e  

e x p r e s s i o n s  on h i s  f a c e .  (R.85)  

P e e p e r  watched Hoag back h i s  t r u c k  o u t  of  t h e  p a r k i n g  

space, and he  d i d  n o t  a p p e a r  t o  have  any d i f f i c u l t y .  

(R.94-95) She saw him on t h e  road  and d i d  n o t  n o t i c e  a n y t h i n g  

o u t  of  t h e  o r d i n a r y .  (R.95)  H e  d i d  n o t  a p p e a r  t o  h e r  t o  be  

d runk  t h a t  d a y .  (R .7 )  

R ing lund  came t o  work a t  a round  4 : O O  on t h e  day  of t h e  

a c c i d e n t .  (R .46)  T h a t  was t h e  f i r s t  time s h e  had s e e n  Hoag 

0 f o r  a month o r  l o n g e r .  (R.47)  To h e r  knowledge and  i n  h e r  

o p i n i o n ,  he had n o t  been  d r i n k i n g  e a r l i e r  b e f o r e  h e  came t o  

P e o p l e ' s .  (R.47-48) 

R ing lund  t a l k e d  w i t h  Hoag f o r  a w h i l e .  (R.47)  She s e r v e d  

h i m  h i s  u s u a l  d r i n k .  (R.48)  H e  l e f t  a round  7 : O O  w i t h  h i s  

g i r l f r i e n d  . ( R .  49 ) 

Hoag l o o k e d  f i n e  t o  R ing lund  when he  l e f t .  (R.49)  

Al though t h e  b a r t e n d e r s  a t  P e o p l e ' s  had t h e  r i g h t  t o  s h u t  o f f  

c u s t o m e r s  who had been  d r i n k i n g  t o  t h e  p o i n t  where t h e i r  

s o b r i e t y  was q u e s t i o n a b l e ,  i t  d i d  n o t  o c c u r  t o  R ing lund  t o  

r e f u s e  t o  s e r v e  Hoag t h a t  n i g h t .  ( R . 5 0 )  H e  was e a t i n g  h o r s  

d ' o e u v r e s  and d i d  n o t  seem t o  b e  a problem.  (R.50-51) She 

f e l t  he  was 1 0 0  p e r c e n t  f i n e  when he l e f t  t h e  b a r .  (R .52)  
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When s h e  l e a r n e d  a b o u t  t h e  a c c i d e n t ,  s h e  was amazed b e c a u s e  s h e  
0 

would have  p i c k e d  "a m i l l i o n  o t h e r  n i g h t s "  f o r  Hoag t o  have  a n  

a c c i d e n t .  (R.53)  S h e  h o n e s t l y  f e l t  h e  was n o t  d r u n k .  (R.54)  

When h i s  d e p o s i t i o n  was t a k e n  o n  J a n u a r y  1 8 ,  1988,  Hoag 

t e s t i f i e d  t h e r e  was no d o u b t  t h a t  he  was h a b i t u a l l y  a d d i c t e d  t o  

t h e  use of  a l c o h o l  i n  1983.  (R.182)  T h a t  o p i n i o n  was b a s e d  on 

t h e  f a c t  t h a t  h e  d r a n k  a case of  b e e r  a n d  a f i f t h  o f  l i q u o r  a 

day  and had been  d r i n k i n g  e v e r y d a y  f o r  twen ty  y e a r s .  (R.213)  

H e  d i d  n o t  c o n s i d e r  h i m s e l f  t o  be a n  a l c o h o l i c  b e f o r e  j o i n i n g  

A l c o h o l i c s  Anonymous a t  Baker C o r r e c t i o n a l  I n s t i t u t e  in 

November, 1986.  ( R . 2 1 4 )  H e  j u s t  f e l t  t h a t  d r i n k i n g  was h i s  

way of l i f e .  ( R . 2 1 4 )  H e  was n e v e r  d i a g n o s e d  as a n  a l c o h o l i c .  

Hoag d i d  n o t  know whether  h e  would have  been  a b l e  t o  

v o l u n t a r i l y  r e s i s t  consuming a l c o h o l  i n  November, 1983 .  

(R.225)  I n  t h e  p r e v i o u s  t e n  y e a r s ,  h e  neve r  wanted t o  s t o p  

d r i n k i n g .  (R.225)  S i n c e  he  n e v e r  wanted t o  s t o p ,  he neve r  

made a n  e f f o r t  t o  s t o p .  (R.226)  

Hoag's  d r i n k i n g  d i d  n o t  i n t e r f e r e  w i t h  h i s  employment as a 

d r y w a l l  mechanic .  H i s  j o b  i n c l u d e d  f r a m i n g ,  h a n g i n g ,  

f i n i s h i n g ,  and s p r a y i n g  d r y w a l l  and some i n t e r i o r  

c o n s t r u c t i o n .  (R.164)  H e  worked s i x  d a y s  a w e e k ,  n i n e  h o u r s  

e v e r y  d a y .  ( R . 1 3 4 )  H e  a r o s e  each day  be tween 5:OO and 5:15 

A.M. and was a l w a y s  on t h e  j o b  by 6:20 A.M. (R.135, 1 6 7 )  H e  

u s u a l l y  worked u n t i l  4:30 o r  5:OO P.M., e x c e p t  o n  F r i d a y s  when 

0 
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he  would l e a v e  e a r l y  t o  g e t  t o  t h e  bank b e f o r e  i t  c l o s e d .  

(R.135, 1 6 7 )  

Al though he d r a n k  a t  work, h e  d i d  h i s  j o b  a s  well  a s  

anyone .  (R.173)  H e  d i d  n o t  s l u r  h i s  words o r  have d i f f i c u l t y  

w a l k i n g  a t  work even  a f t e r  d r i n k i n g  t w e l v e  t o  e i g h t e e n  b e e r s .  

( R . 2 0 4 )  I n  t h e  s i x  months p r i o r  t o  t h e  a c c i d e n t ,  none of h i s  

co-workers  o r  s u p e r v i s o r s  e v e r  commented t h a t  h e  a p p e a r e d  t o  be 

i n t o x i c a t e d  and a d a n g e r  on t h e  j o b  s i t e .  (R.206)  

Hoag d e s c r i b e d  h i m s e l f  a s  a l o n e r  and a q u i e t  p e r s o n  except 

when h e  was d r i n k i n g  h a r d  l i q u o r .  (R.183)  H e  c o u l d  d r i n k  b e e r  

a l l  day  l o n g  and h a n d l e  i t .  (R.183,  1 8 5 )  Al though  a n o t h e r  

p e r s o n  would p r o b a b l y  know h e  had been  d r i n k i n g ,  t h a t  p e r s o n  

would n o t  be a b l e  t o  t e l l  i f  h e  had had two o r  t w e n t y  d r i n k s .  

(R.185)  Hoag n e v e r  t o o k  t h e  chance  of g e t t i n g  c u t  o f f  by 

t e l l i n g  t h e  b a r t e n d e r s  o r  t h e  manager a t  P e o p l e ' s  t h a t  he  was 

f e e l i n g  a l i t t l e  buzz o r  a l i t t l e  d runk .  (R.184)  H e  would 

s t a y  t h e r e  u n t i l  h e  was drunk and t h e n  l e a v e  on h i s  own. 

(R.184)  

Hoag d i d  n o t  ask t h e  employees  a t  P e o p l e ' s  i f  t h e y  knew he  

was a n  a l c o h o l i c .  (R.182)  H e  n e v e r  t o l d  anyone a t  P e o p l e ' s  

R e s t a u r a n t  t h a t  he  was a n  a l c o h o l i c .  ( R . 2 0 4 )  N e i t h e r  Hoag n o r  

any  member of h i s  f a m i l y  e v e r  p u t  a n y t h i n g  i n  w r i t i n g  

r e q u e s t i n g  P e o p l e ' s  n o t  t o  serve h i m  a l c o h o l i c  b e v e r a g e s .  

( R . 2 1 2 - 1 3 )  To h i s  knowledge, Pam Peeper n e v e r  r e q u e s t e d  

P e o p l e ' s ,  e i t h e r  o r a l l y  o r  i n  w r i t i n g ,  n o t  t o  s e r v e  h i m .  

@ (R.213)  
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Other  r e f e r e n c e s  t o  t h e  f a c t s  may be made d u r i n g  t h e  

a rgumen t .  
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SUMMARY OF ARGUMENT 

I. 

THE FIFTH DISTRICT ERRED I N  INTERPRETING 
SECTION 7 6 8 . 1 2 5 ,  FLORIDA STATUTES, A S  IMPOSING 

C I V I L  LIABILITY FOR DAMAGES ON A VENDOR OF 
ALCOHOLIC BEVERAGES WHEN THERE I S  

ONLY CIRCUMSTANTIAL EVIDENCE THAT THE 
VENDOR K N O W I N G L Y  SERVED ALCOHOL TO A 

PERSON HABITUALLY ADDICTED TO ALCOHOL. 

The  i s sue  i n  t h i s  case i s  t h e  t y p e  of proof r e q u i r e d  by  

S e c t i o n  7 6 8 . 1 2 5 ,  F l o r i d a  S t a t u t e s ,  t o  e s t a b l i s h  t h a t  a v e n d o r  

" k n o w i n g l y  serves a person  h a b i t u a l l y  a d d i c t e d  t o  t h e  use 

of , . . a l c o h o l i c  beverages." Any e f f o r t  t o  c o n s t r u e  t h e  

s t a t u t e  m u s t  b e  u n d e r t a k e n  i n  l i g h t  of t h e  l e g i s l a t i v e  purpose 

b e h i n d  t h e  s t a t u t e .  T h i s  cou r t  i n  M i g l i o r e  v .  Crown L i q u o r s  of 

B r o w a r d ,  I n c . ,  4 4 8  S o . 2 d  9 7 8  ( F l a .  1 9 8 4 ) ,  h e l d  t h a t  by e n a c t i n g  

S e c t i o n  7 6 8 . 1 2 5 ,  t h e  l e g i s l a t u r e  i n t e n d e d  t o  l i m i t  t h e  

p r e e x i s t i n g  l i a b i l i t y  of a l c o h o l i c  b e v e r a g e  v e n d o r s  f o r  d a m a g e s  

c a u s e d  by i n t o x i c a t e d  persons.  

I n  a w e l l - r e a s o n e d  o p i n i o n ,  t h e  S e c o n d  D i s t r i c t  i n  E l l i s  v .  

N.G.N.  of Tampa, I n c . ,  5 6 1  So .2d  1 2 0 9  ( F l a .  2d  DCA 1 9 9 0 ) ,  

c o n c l u d e d  t h a t  t h e  s t a t u t e  r e q u i r e d  wr i t t en  n o t i c e  t o  a v e n d o r  

b e f o r e  t h e  v e n d o r  c o u l d  b e  h e l d  l i a b l e  f o r  d a m a g e s  c a u s e d  b y  

t h e  i n t o x i c a t i o n  of a person h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l .  

T h e  F i f t h  Dis t r ic t  r e a c h e d  a c o n t r a r y  r e s u l t  i n  t h e  i n s t a n t  

case.  The  C o u r t  h e l d  t h a t  t h e  language i n  S e c t i o n  7 6 8 . 1 2 5  d i d  
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n o t  warrant a n  i n t e r p r e t a t i o n  r e q u i r i n g  d i r e c t  e v i d e n c e  t h a t  
a 

b a r  employees  knew t h a t  a n  a d u l t  was h a b i t u a l l y  a d d i c t e d  i n  

o r d e r  t o  h o l d  t h e  b a r  l i a b l e  f o r  damages i n f l i c t e d  by t h e  

i n t o x i c a t e d  a d u l t .  

T h e  F i f t h  D i s t r i c t  f a i l e d  t o  r e c o g n i z e  t h a t ,  p r i o r  t o  

a d o p t i o n  of S e c t i o n  768.125,  there  was no  common law l i a b i l i t y  

of  a l i q u o r  vendor  f o r  damages c a u s e d  by a n  i n t o x i c a t e d  a d u l t  

t o  whom t h e  vendor  had f u r n i s h e d  a l c o h o l .  The l i a b i l i t y  which 

had been  r e c o g n i z e d  by F l o r i d a  c o u r t s  was a cause of a c t i o n  f o r  

n e g l i g e n c e  per - se b a s e d  on v i o l a t i o n  of t h e  e x i s t i n g  c r i m i n a l  

s t a t u t e s  r e l a t i n g  t o  t h e  f u r n i s h i n g  of  a l c o h o l i c  b e v e r a g e s .  

S i n c e  a vendor  c o u l d  be  h e l d  r e s p o n s i b l e  f o r  c i v i l  damages o n l y  

t o  p e r s o n s  i n j u r e d  by t h e  u n l a w f u l  d i s p e n s a t i o n  of  a l c o h o l i c  

b e v e r a g e s  i n  v i o l a t i o n  of s t a t u t e ,  i t  f o l l o w s  t h a t  a p e r s o n  

i n j u r e d  by a n  a d u l t  who was h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  had 

no  cause of a c t i o n  a g a i n s t  t h e  vendor  who s u p p l i e d  t h e  a l c o h o l  

u n l e s s  t h a t  p e r s o n  was one  of  t h e  classes of  p e o p l e  enumera ted  

i n  S e c t i o n  562.50,  which imposed cr iminal  p e n a l t i e s  a g a i n s t  a 

vendor  who p r o v i d e d  a l c o h o l i c  b e v e r a g e s  t o  p e r s o n s  h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l .  Even a s  t o  t h e  p e r s o n s  S e c t i o n  562.50 was 

d e s i g n e d  t o  p r o t e c t ,  a p r e r e q u i s i t e  f o r  t h e i r  r e c o v e r y  of  

damages a g a i n s t  t h e  vendor  was w r i t t e n  n o t i c e  by them t o  t h e  

vendor  of t h e  h a b i t u a l  d r u n k a r d ' s  a d d i c t i o n .  

T h e  F i f t h  D i s t r i c t  f a i l e d  t o  a s c r i b e  t o  t h e  words of t h e  

s t a t u t e  t h e i r  o r d i n a r y  meaning.  The word "knowingly"  h a s  been 

a 
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d e f i n e d  a s  "wi th  knowledge; c o n s c i o u s l y ;  i n t e l l i g e n t l y ;  

w i l l f u l l y ;  i n t e n t i o n a l l y .  " C r i m i n a l  s t a t u t e s  c o n t a i n i n g  t h e  

word have  been c o n s t r u e d  as r e q u i r i n g  b o t h  i n t e n t  and knowledge 

on t h e  p a r t  of t h e  a c c u s e d  t o  s a t i s f y  t h e  l e g i s l a t i v e  i n t e n t  t o  

l i m i t  t h e  crime t o  t h o s e  p e r s o n s  who c o n s c i o u s l y  v i o l a t e  t h e  

law. 

R a t h e r  t h a n  a p p l y i n g  t h e  p l a i n  meaning of  t h e  words chosen  

by t h e  l e g i s l a t u r e ,  t h e  F i f t h  D i s t r i c t  r e l i e d  on cases h o l d i n g  

t h a t  c o n s t r u c t i v e  n o t i c e  i s  s u f f i c i e n t  t o  h o l d  a vendor  l i a b l e  

f o r  damages caused  by f u r n i s h i n g  a l c o h o l  t o  m i n o r s .  T h e  F i f t h  

D i s t r i c t  i g n o r e d  t h e  f a c t  t h a t  t h e  l e g i s l a t u r e  c h o s e  d i f f e r e n t  

words r e l a t i n g  t o  l i a b i l i t y  f o r  t h e  s a l e  of l i q u o r  t o  m i n o r s .  

The C o u r t  a l s o  i g n o r e d  t h e  o b v i o u s  r e a s o n s  why c o n s t r u c t i v e  

knowledge i s  s u f f i c i e n t  when s e r v i c e  t o  m i n o r s  i s  c o n c e r n e d .  
0 

A p e r s o n ' s  a g e  i s  e a s i l y  d e t e r m i n e d .  A vendor  c a n n o t  a s  

e a s i l y  d e t e r m i n e  t h a t  a cus tomer  is  o r  i s  n o t  h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l .  As t h e  F i f t h  D i s t r i c t  i t s e l f  r e c o g n i z e d ,  

a l c o h o l i c s  t e n d  t o  deny  t h e y  have  a d r i n k i n g  problem.  Despite 

t h e  f a c t  t h a t  t h e  a l c o h o l i c  h i m s e l f  d o e s  n o t  o r  w i l l  n o t  admi t  

t h a t  h e  is " h a b i t u a l l y  a d d i c t e d "  t o  a l c o h o l ,  t h e  F i f t h  D i s t r i c t  

h a s  p l a c e d  t h e  r e s p o n s i b i l i t y  on v e n d o r s  t o  m a k e  t h a t  

d e t e r m i n a t i o n  o r  f a c e  t h e  p o s s i b i l i t y  of b e i n g  h e l d  c i v i l l y  

l i a b l e  f o r  damages c a u s e d  by t h e  a l c o h o l i c ' s  n e g l i g e n c e .  

Al though t h e  l e g i s l a t u r e  d i d  n o t  d e f i n e  t h e  term 

" h a b i t u a l l y  a d d i c t e d , "  t h e  d i c t i o n a r y  d e f i n i t i o n  of a d d i c t i o n  

0 
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is  "compul s ive  p h y s i o l o g i c a l  need f o r  a h a b i t - f o r m i n g  d r u g . "  
0 

By u s i n g  t h e  word " a d d i c t e d , "  t h e  l e g i s l a t u r e  c l e a r l y  i n t e n d e d  

t h a t  l i q u o r  v e n d o r s  be s u b j e c t e d  t o  p o t e n t i a l  c i v i l  l i a b i l i t y  

o n l y  f o r  s e r v i n g  p e r s o n s  w i t h  a p h y s i o l o g i c a l  need  f o r  

a l c o h o l .  Use of  t h e  word " a d d i c t i o n "  p r e c l u d e d  any o t h e r  

i n t e r p r e t a t i o n  of  S e c t i o n  768.125.  

T h e  F i f t h  Dis t r ic t  e r r e d  i n  i t s  i n t e r p r e t a t i o n  of S e c t i o n  

768.125.  The  Second Dis t r ic t  c o r r e c t l y  h e l d  i n  E l l i s  v .  N . G . N .  

of  Tampa, I n c . ,  561  So.2d 1209 ( F l a .  2d DCA 1 9 9 0 ) ,  t h a t  

l i a b i l i t y  can b e  imposed on  a l i q u o r  vendor  o n l y  i f  t h e  vendor  

s e r v e s  a l c o h o l i c  b e v e r a g e s  t o  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  

a l c o h o l  a f t e r  r e c e i v i n g  w r i t t e n  n o t i c e  of t h e  c u s t o m e r ' s  

a d d i c t i o n .  The  o p i n i o n  of  t h e  F i f t h  Dis t r ic t  i n  t h e  i n s t a n t  

case s h o u l d  be  q u a s h e d ,  and  t h e  r e a s o n i n g  of t h e  Second 
0 

Dis t r i c t  a d o p t e d .  The  summary judgment e n t e r e d  i n  f a v o r  of  t h e  

P e t i t i o n e r  i n  t h e  i n s t a n t  case s h o u l d  be  a f f i r m e d .  

11. 

THE FIFTH D I S T R I C T  ERRED I N  H O L D I N G  
THERE WAS SUFFICIENT EVIDENCE TO CREATE 

A J U R Y  ISSUE PRECLUDING ENTRY OF 
SUMMARY J U D G M E N T  I N  FAVOR OF P E T I T I O N E R .  

The F i f t h  D i s t r i c t ' s  h o l d i n g  t h a t  mater ia l  issues  of  f a c t  

p r e c l u d e d  e n t r y  of  summary judgment i n  f a v o r  of  P e o p l e ' s  was 

e r r o n e o u s .  The r e a s o n i n g  of  t h e  F i f t h  D i s t r i c t  v i o l a t e s  t h e  

r u l e  a g a i n s t  f o u n d i n g  a n  i n f e r e n c e  upon a n  i n f e r e n c e  where t h e  

-17- 



i n i t i a l  i n f e r e n c e  i s  n o t  e s t a b l i s h e d  t o  t h e  e x c l u s i o n  of any 
a 

o t h e r  r e a s o n a b l e  t h e o r y .  The re  was no compe ten t  e v i d e n c e  t o  

j u s t i f y  a n  i n f e r e n c e  t o  t h e  e x c l u s i o n  of  a l l  o t h e r  i n f e r e n c e s  

t h a t  D a n i e l  Hoag had any  p h y s i o l o g i c a l  dependence  on  a l c o h o l .  

Because a n  i n f e r e n c e  t h a t  Hoag was h a b i t u a l l y  a d d i c t e d  t o  

a l c o h o l  was n o t  t h e  o n l y  r e a s o n a b l e  i n f e r e n c e  which c o u l d  be  

e s t a b l i s h e d  by t h e  e v i d e n c e ,  t h e  Respondent  c o u l d  n o t  r e l y  on 

c i r c u m s t a n t i a l  e v i d e n c e  t o  s u p p o r t  a f u r t h e r  i n f e r e n c e  t h a t  t h e  

employees  a t  P e o p l e ' s  knew o r  e v e n  had c o n s t r u c t i v e  knowledge 

of  Hoag ' s  a d d i c t i o n .  The u n d i s p u t e d  e v i d e n c e  e s t a b l i s h e d  no 

b a s i s  f rom w h i c h  a j u r y  c o u l d  c o n c l u d e  t h a t  P e o p l e ' s  had a c t u a l  

knowledge t h a t  Hoag was h a b i t u a l l y  a d d i c t e d .  

The re  b e i n g  no issue of any ma te r i a l  f a c t ,  t h e  t r i a l  c o u r t  

c o r r e c t l y  e n t e r e d  summary judgment  i n  f a v o r  of P e o p l e ' s .  The  

F i f t h  Dis t r ic t  e r r e d  i n  r e v e r s i n g  t h e  summary judgment .  The  

d e c i s i o n  of t h e  F i f t h  D i s t r i c t  s h o u l d  be  quashed .  
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ARGUMENT 

I. 

THE FIFTH DISTRICT ERRED I N  I N T E R P R E T I N G  
SECTION 768.125, F L O R I D A  STATUTES, AS IMPOSING 

C I V I L  L I A B I L I T Y  FOR DAMAGES ON A VENDOR OF 
ALCOHOLIC BEVERAGES WHEN THERE I S  

ONLY CIRCUMSTANTIAL EVIDENCE THAT THE 
VENDOR K N O W I N G L Y  SERVED ALCOHOL TO A 

PERSON HABITUALLY A D D I C T E D  TO ALCOHOL. 

The  i s sue  i n  t h i s  c a s e  is  t h e  t y p e  of proof r e q u i r e d  by 

S e c t i o n  768.125, F l o r i d a  S t a t u t e s ,  t o  e s t a b l i s h  t h a t  a vendor 

"knowingly s e r v e s  a pe r son  h a b i t u a l l y  a d d i c t e d  t o  t h e  use 

of  . . . a l c o h o l i c  beverages ."  S e c t i o n  768.125 p r o v i d e s  a s  

fo l lows :  

A pe r son  who s e l l s  o r  f u r n i s h e s  a l c o h o l i c  
beverages  t o  a pe r son  of l a w f u l  d r i n k i n g  age 
s h a l l  no t  t he reby  become l i a b l e  f o r  i n j u r y  o r  
damage caused by o r  r e s u l t i n g  from t h e  
i n t o x i c a t i o n  of s u c h  pe r son ,  e x c e p t  t h a t  a pe r son  
who w i l l f u l l y  and u n l a w f u l l y  sells  o r  f u r n i s h e s  
a l c o h o l i c  beverages  t o  a pe r son  who i s  no t  of 
l a w f u l  d r i n k i n g  age o r  who knowingly serves a 
person  h a b i t u a l l y  a d d i c t e d  t o  t h e  use of any o r  
a l l  a l c o h o l i c  beve rages  may become l i a b l e  f o r  
i n j u r y  o r  damages caused by o r  r e s u l t i n g  from t h e  
i n t o x i c a t i o n  of s u c h  minor o r  pe r son .  

Any e f f o r t  t o  c o n s t r u e  t h e  s t a t u t e  m u s t  be under taken  i n  l i g h t  

of t h e  l e g i s l a t i v e  purpose  behind t h e  s t a t u t e .  T h i s  c o u r t  i n  

M i g l i o r e  v .  Crown L iquor s  of Broward, I n c . ,  448 So.2d 978 ( F l a .  

1 9 8 4 ) ,  h e l d  t h a t  by e n a c t i n g  S e c t i o n  768.125, t h e  l e g i s l a t u r e  

in t ended  t o  l i m i t  t h e  p r e e x i s t i n g  l i a b i l i t y  of a l c o h o l i c  

beverage  vendors  f o r  damages caused by i n t o x i c a t e d  p e r s o n s .  
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After  r e v i e w i n g  t h e  l e g i s l a t i v e  h i s t o r y  of S e c t i o n  7 6 8 . 1 2 5  

i n  d e t a i l ,  t h e  S e c o n d  D i s t r i c t  i n  E l l i s  v .  N.G.N.  of Tampa, 

I n c . ,  5 6 1  So .2d  1 2 0 9  ( F l a .  2d DCA 1 9 9 0 ) ,  c o n c l u d e d  t h a t  t h e  

s t a t u t e  r e q u i r e d  w r i t t e n  n o t i c e  t o  a v e n d o r  b e f o r e  t h e  v e n d o r  

c o u l d  be h e l d  l i a b l e  f o r  d a m a g e s  c a u s e d  b y  t h e  i n t o x i c a t i o n  of 

a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l .  The E l l i s  c o u r t  r e a d  

S e c t i o n  7 6 8 . 1 2 5  i n  p a r i  materia w i t h  S e c t i o n  562 .50  b e c a u s e  

b o t h  s t a t u t e s  d e a l t  w i t h  t h e  same s u b j e c t  matter,  u n l a w f u l  

d i s p e n s i n g  of a l c o h o l  a n d  t h e  c o n s e q u e n c e s  t h e r e o f .  S e c t i o n  

5 6 2 . 5 0  is  a c r i m i n a l  s t a t u t e ,  w h i c h  p r o v i d e s  a s  f o l l o w s :  

Any p e r s o n  who s h a l l  s e l l ,  g i v e  away, 
d i s p o s e  o f ,  e x c h a n g e ,  o r  b a r t e r  a n y  
a l c o h o l i c  b e v e r a g e ,  o r  a n y  e s s e n c e ,  e x t r a c t ,  
b i t t e r s ,  p r e p a r a t i o n ,  compound,  c o m p o s i t i o n ,  
o r  a n y  a r t i c l e  w h a t s o e v e r  u n d e r  a n y  name, 
l a b e l ,  or  b r a n d ,  w h i c h  p r o d u c e s  
i n t o x i c a t i o n ,  t o  a n y  p e r s o n  h a b i t u a l l y  
a d d i c t e d  t o  t h e  u s e  of a n y  o r  a l l  s u c h  
i n t o x i c a t i n g  l i q u o r s ,  a f t e r  h a v i n g  b e e n  
g i v e n  w r i t t e n  n o t i c e  by w i f e ,  h u s b a n d ,  
f a t h e r ,  m o t h e r ,  s i s t e r ,  b r o t h e r ,  c h i l d ,  o r  
n e a r e s t  r e l a t i v e  t h a t  s a i d  p e r s o n  s o  
a d d i c t e d  is  a n  h a b i t u a l  d r u n k a r d  a n d  t h a t  
t h e  u s e  of i n t o x i c a t i n g  d r i n k  o r  d r i n k s  is 
w o r k i n g  a n  i n j u r y  t o  t h e  p e r s o n  u s i n g  s a i d  
l i q u o r s ,  or t o  t h e  p e r s o n  g i v i n g  s a i d  
w r i t t e n  n o t i c e ,  s h a l l  b e  g u i l t y  of a 
m i s d e m e a n o r  of t h e  s e c o n d  d e g r e e ,  p u n i s h a b l e  
as  p r o v i d e d  i n  s.  7 7 5 . 0 8 2  o r  s. 7 7 5 . 0 8 3 .  

The  E l l i s  c o u r t ' s  d e t e r m i n a t i o n  t h a t  S e c t i o n s  5 6 2 . 5 0  a n d  

7 6 8 . 1 2 5  were c l o s e l y  i n t e r r e l a t e d  was s u p p o r t e d  b y  t h e  f a c t  

t h a t  when S e c t i o n  7 6 8 . 1 2 5  was o r i g i n a l l y  e n a c t e d  as a pa r t  of 

C h a p t e r  80 -37 ,  L a w s  of F l o r i d a ,  i t  was p l a c e d  d i r e c t l y  a f t e r  

S e c t i o n  5 6 2 . 5 0  a n d  numbered  as  S e c t i o n  5 6 2 . 5 1 .  After i t  was 
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e n a c t e d ,  t h e  s t a t u t e  was t r a n s f e r r e d  b y  t h e  J o i n t  L e g i s l a t i v e  

Management  Committee from t h e  Beverage L a w  E n f o r c e m e n t  c h a p t e r  

t o  t h e  N e g l i g e n c e  c h a p t e r .  5 6 1  S o . 2 d  a t  1 2 1 3 .  

The E l l i s  c o u r t  a l s o  r e v i e w e d  t h e  H o u s e  d e b a t e  i n  a n  e f f o r t  

t o  d e t e r m i n e  l e g i s l a t i v e  i n t e n t .  N o t i n g  t h a t  t h e  o r i g i n a l  

v e r s i o n  of HB 1 5 6 1  r e q u i r e d  a c o n v i c t i o n  u n d e r  S e c t i o n  5 6 2 . 5 0  

b e f o r e  a n  a l c o h o l i c  b e v e r a g e  v e n d o r  c o u l d  b e  h e l d  c i v i l l y  

l i a b l e  f o r  i n j u r y  or  damage  r e s u l t i n g  from i n t o x i c a t i o n  of a n  

h a b i t u a l  d r u n k a r d ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t o  e l i m i n a t e  t h e  r e q u i r e m e n t  of a c o n v i c t i o n  w h i l e  

r e t a i n i n g  t h e  e x i s t i n g  r equ i s i t e  of w r i t t e n  n o t i c e ,  - I d .  a t  

1 2 1 5 .  The  l i m i t a t i o n  of l i a b i l i t y  i n  S e c t i o n  768 .125  c o u l d  n o t  

b r o a d e n  t h e  e x i s t i n g  c i v i l  l i a b i l i t y  w h i c h  m i g h t  a r i s e  f o r  @ 
v i o l a t i n g  S e c t i o n  5 6 2 . 5 0 .  A s  t h e  E l l i s  c o u r t  o b s e r v e d ,  

c o n s t r u i n g  S e c t i o n  7 6 8 . 1 2 5  as  p e r m i t t i n g  a n y t h i n g  less t h a n  

w r i t t e n  n o t i c e  t o  impose l i a b i l i t y  o n  a l i q u o r  v e n d o r  w o u l d  

h a v e  t h e  a n o m a l o u s  e f f ec t  of a c t u a l l y  e x p a n d i n g  a v e n d o r ' s  

l i a b i l i t y  s i n c e  n o  s u c h  l i a b i l i t y  e x i s t e d  b e f o r e  t h e  l i m i t i n g  

s t a t u t e  was e n a c t e d .  _. I d .  

The  F i f t h  D i s t r i c t  r e a c h e d  a c o n t r a r y  r e s u l t  i n  t h e  i n s t a n t  

case. A d o p t i n g  P r i t c h a r d  v .  Jax L i q u o r s ,  I n c . ,  499 So .2d  9 2 6  

( F l a .  1st DCA 1 9 8 6 ) ,  r e v .  d e n i e d  5 1 1  S o . 2 d  2 9 8  ( 1 9 8 7 1 ,  t h e  

F i f t h  D i s t r i c t  h e l d  t h a t  t h e  l a n g u a g e  i n  S e c t i o n  7 6 8 . 1 2 5  d i d  

n o t  w a r r a n t  a n  i n t e r p r e t a t i o n  r e q u i r i n g  d i r e c t  e v i d e n c e  t h a t  

b a r  employees knew t h a t  a n  a d u l t  was h a b i t u a l l y  a d d i c t e d  i n  
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o r d e r  t o  h o l d  t h e  b a r  l i a b l e  f o r  d a m a g e s  i n f l i c t e d  b y  t h e  
0 

i n t o x i c a t e d  a d u l t .  The P r i t c h a r d  c o u r t  d e c l i n e d  t o  r e a d  

S e c t i o n s  7 6 8 . 1 2 5  a n d  5 6 2 . 5 0  i n  p a r i  materia b u t  d i d  s o  u n d e r  a n  

a p p a r e n t  m i s c o n c e p t i o n  as t o  t h e  l e g i s l a t i v e  i n t e n t  i n  e n a c t i n g  

S e c t i o n  7 6 8 . 1 2 5 .  

Despite t h e  f a c t  t h a t  t h i s  C o u r t  i n  Migl iore  h a d  p r e v i o u s l y  

h e l d  t h a t  S e c t i o n  7 6 8 . 1 2 5  l i m i t e d  t h e  e x i s t i n g  l i a b i l i t y  of 

l i q u o r  v e n d o r s ,  t h e  P r i t c h a r d  c o u r t  d e t e r m i n e d  t h a t  t h e  s t a t u t e  

c r e a t e d  a new r i g h t  i n  members  of t h e  g e n e r a l  p u b l i c .  499  

S o . 2 d  a t  9 2 9 .  The  P r i t c h a r d  o p i n i o n  l a c k e d  t h e  d e t a i l e d  

a n a l y s i s  of l e g i s l a t i v e  h i s t o r y  p r o v i d e d  by E l l i s .  T h a t  

h i s t o r y  e s t a b l i s h e s  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  S e c t i o n s  

7 6 8 . 1 2 5  a n d  5 6 2 . 5 0  be r e a d  i n  p a r i  materia.  

B o t h  t h e  F i r s t  Dis t r ic t  i n  P r i t c h a r d  a n d  t h e  F i f t h  Dis t r ic t  

i n  t h e  i n s t a n t  case f a i l e d  t o  r e c o g n i z e  t h a t ,  p r i o r  t o  a d o p t i o n  

of S e c t i o n  7 6 8 . 1 2 5 ,  t h e r e  was no  common law l i a b i l i t y  of a 

l i q u o r  v e n d o r  f o r  d a m a g e s  c a u s e d  b y  a n  i n t o x i c a t e d  a d u l t  t o  

whom t h e  v e n d o r  h a d  f u r n i s h e d  a l c o h o l .  The  l i a b i l i t y  w h i c h  h a d  

b e e n  r e c o g n i z e d  b y  F l o r i d a  c o u r t s  was a c a u s e  of a c t i o n  f o r  

n e g l i g e n c e  -- per se  based o n  v i o l a t i o n  of t h e  e x i s t i n g  c r i m i n a l  

s t a t u t e s  r e l a t i n g  t o  t h e  f u r n i s h i n g  of a l c o h o l i c  b e v e r a g e s .  

I n  D a v i s  v .  S h i a p p a c o s s e e ,  1 5 5  S o . 2 d  3 6 5  ( F l a .  1 9 6 3 ) ,  t h i s  

C o u r t  r e c o g n i z e d  t h e  g e n e r a l  ru le  t h a t ,  i n  t h e  a b s e n c e  of 

s t a t u t e ,  a s e l l e r  of l i q u o r  is  n o t  r e s p o n s i b l e  f o r  i n j u r y  t o  

t h e  p e r s o n  who d r i n k s  i t .  However ,  t h e  claim f o r  d a m a g e s  i n  

a 
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t h a t  case was a l l o w a b l e  b e c a u s e  it was based  on  t h e  t h e o r y  t h a t  
0 

t h e  s a l e  t o  a known minor  was n e g l i g e n c e  -- per se inasmuch as i t  

v i o l a t e d  a s t a t e  s t a t u t e ,  S e c t i o n  562.11.  T h e  Second Dis t r ic t  

i n  P r e v a t t  v .  McClennan, 201 So.2d 781  ( F l a .  2d DCA 1 9 6 7 ) ,  

e x t e n d e d  t h e  cause of a c t i o n  t o  t h i r d  p a r t i e s  i n j u r e d  by t h e  

u n l a w f u l  s a l e  of  i n t o x i c a n t s  t o  m i n o r s .  

S i n c e  t h e r e  was no common law cause of a c t i o n  a g a i n s t  a 

l i q u o r  vendor  and such  a vendor  c o u l d  be h e l d  r e s p o n s i b l e  f o r  

c i v i l  damages o n l y  t o  p e r s o n s  i n j u r e d  by t h e  u n l a w f u l  

d i s p e n s a t i o n  of a l c o h o l i c  b e v e r a g e s  i n  v i o l a t i o n  of  s t a t u t e ,  i t  

f o l l o w s  t h a t  a p e r s o n  i n j u r e d  by an a d u l t  who was h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l  had no cause of  a c t i o n  a g a i n s t  t h e  vendor  

who s u p p l i e d  t h e  a l c o h o l  u n l e s s  t h a t  p e r s o n  was one  of  t h e  

classes of  p e o p l e  enumera ted  i n  S e c t i o n  562.50.  The classes of  

p e o p l e  i n c l u d e d  t h e  h a b i t u a l  d r u n k a r d ' s  s p o u s e ,  p a r e n t s ,  

s i b l i n g s ,  c h i l d r e n ,  o r  n e a r e s t  r e l a t i v e s  who were i n j u r e d  by 

t h e  h a b i t u a l  d r u n k a r d ' s  use of i n t o x i c a t i n g  d r i n k .  Even as  t o  

t h o s e  p e r s o n s ,  a p r e r e q u i s i t e  f o r  t h e i r  r e c o v e r y  of  damages 

a g a i n s t  t h e  vendor  was w r i t t e n  n o t i c e  by them t o  t h e  vendor  of 

t h e  h a b i t u a l  d r u n k a r d ' s  a d d i c t i o n .  

P r i o r  t o  t h e  e n a c t m e n t  of S e c t i o n  768.125, no c o u r t  had 

d e t e r m i n e d  t h a t  any p e r s o n  i n j u r e d  by t h e  i n t o x i c a t i o n  of  an  

h a b i t u a l  l i q u o r  a d d i c t  had a cause of a c t i o n  f o r  n e g l i g e n c e  - p e r  

- se a g a i n s t  t h e  vendor  who s u p p l i e d  t h e  a d d i c t  w i t h  a l c o h o l i c  

d r i n k .  C l e a r l y ,  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  S e c t i o n  a 
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768.125 t o  expand t h e  p o t e n t i a l  l i a b i l i t y  of l i q u o r  v e n d o r s  t o  
a 

t h i r d  p e r s o n s  o t h e r  t h a n  t h o s e  enumera ted  i n  S e c t i o n  562.50. 

Read ing  S e c t i o n  768.125 i n  p a r i  materia w i t h  S e c t i o n  562.50 and 

i n  l i g h t  of  i t s  l e g i s l a t i v e  h i s t o r y  compels  t h e  c o n c l u s i o n  t h a t  

t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  create  any  new l i a b i l i t y  by 

e n a c t i n g  S e c t i o n  768.125.  The F i f t h  D i s t r i c t ' s  o p i n i o n  h a s  t h e  

e f f e c t  of  c r e a t i n g  a new l i a b i l i t y  t o  a p e r s o n  who was n o t  a 

member of a c lass  S e c t i o n  562.50 was d e s i g n e d  t o  p r o t e c t ,  

T u r n i n g  t o  t h e  s p e c i f i c  l a n g u a g e  of S e c t i o n  768.125,  t h e  

F i f t h  D i s t r i c t  f a i l e d  t o  a s c r i b e  t o  t h o s e  words t h e i r  o r d i n a r y  

meaning.  The word "knowingly"  h a s  been  d e f i n e d  as " w i t h  

knowledge; c o n s c i o u s l y ;  i n t e l l i g e n t l y ;  w i l l f u l l y ;  

i n t e n t i o n a l l y . "  B l a c k ' s  Law D i c t i o n a r y  784 ( 5 t h  e d .  1 9 7 9 ) .  

C r i m i n a l  s t a t u t e s  c o n t a i n i n g  t h e  word have  been c o n s t r u e d  a s  

r e q u i r i n g  b o t h  i n t e n t  and knowledge on  t h e  p a r t  of t h e  

a c c u s e d .  E.g. ,  Kresbach  v .  S t a t e ,  4 6 2  So.2d 6 2 ,  64 ( F l a .  1st 

DCA 1 9 8 4 ) .  U s e  of t h e  word "knowingly"  i n  a c r i m i n a l  s t a t u t e  

i n d i c a t e s  a l e g i s l a t i v e  i n t e n t  t o  l i m i t  t h e  crime t o  t h o s e  

p e r s o n s  who c o n s c i o u s l y  v i o l a t e  t h e  l a w .  S t a t e  v .  Ryan, 4 1 3  

So.2d 4 1 1  ( F l a .  4 t h  DCA 1 9 8 2 ) .  For example, a n  i n t e n t  and 

knowledge t o  commit t r a f f i c k i n g  i n  m a r i j u a n a  w i l l  n o t  s u f f i c e  

t o  p r o v e  t r a f f i c k i n g  i n  c o c a i n e  where t h e  s t a t u t e  requi res  t h a t  

t h e  o f f e n s e  be  done  "knowingly ."  - I d .  
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The Respondent  a r g u e d  below t h a t  F l o r i d a  c o u r t s  have  

r o u t i n e l y  h e l d  t h a t  t h e  r e q u i r e m e n t  of knowledge i n  c r i m i n a l  

cases may be  p roved  th rough  c i r c u m s t a n t i a l  e v i d e n c e  from w h i c h  

a j u r y  m i g h t  p r o p e r l y  i n f e r  t h a t  t h e  a c c u s e d  had knowledge. 

The o n l y  case c i t e d  by Respondent  i n  f a v o r  of t h a t  p r o p o s i t i o n  

was Wale v .  S t a t e ,  3 9 7  So.2d 738 ( F l a .  4 t h  DCA 1 9 8 1 ) .  The 

crime i n v o l v e d  i n  Wale was p o s s e s s i o n  of  m a r i j u a n a ,  and t h e  

i ssue was whether  t h e r e  was s u f f i c i e n t  e v i d e n c e  t o  c rea te  a 

- 

j u r y  q u e s t i o n  a s  t o  t h e  a c c u s e d ' s  c o n s t r u c t i v e  p o s s e s s i o n  of 

marijuana. Enumera t ing  t h e  b a s i c  e l e m e n t s  f o r  p roof  of  g u i l t  

based  o n  a c o n s t r u c t i v e  p o s s e s s i o n  t h e o r y ,  t h e  F o u r t h  District  

n o t e d  t h a t  each  o f  t h e  elements, i n c l u d i n g  knowledge t h a t  t h e  

c o n t r a b a n d  was w i t h i n  t h e  p r e s e n c e  of  t h e  a c c u s e d  and knowledge 

of t h e  i l l i c i t  n a t u r e  of  t h e  c o n t r a b a n d ,  c o u l d  be proved  by 

c i r cums tan t i a l  e v i d e n c e .  

The same d i s t r i c t  c o u r t  i n  S t a t e  v.  Ryan, 413 So.2d 4 1 1  

( F l a .  4 t h  DCA 1 9 8 2 ) ,  h e l d  t h a t  a d d i t i o n a l  p roof  was r e q u i r e d  i n  

cases of  a l l e g e d  d r u g  t r a f f i c k i n g  b e c a u s e  of  t h e  a d d i t i o n  of  

t h e  word "knowingly"  i n  t h e  t r a f f i c k i n g  s t a t u t e s .  The c o u r t  

d i s t i n g u i s h e d  t r a f f i c k i n g  f rom cases of  s i m p l e  d e l i v e r y  o r  

p o s s e s s i o n  s u c h  a s  Wale. T h e  p o s s e s s i o n  s t a t u t e  had no 

requirement of  a s p e c i f i c  i n t e n t  o r  g u i l t y  knowledge. The 

- 

a d d i t i o n  of t h e  word "knowingly"  t o  t h e  t r a f f i c k i n g  s t a t u t e  

r e q u i r e d  t h e  S t a t e  t o  p r o v e  i n t e n t  and knowledge a s  e l e m e n t s  of  

t h e  crime. 
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The Respondent  a r g u e d  and t h e  F i f t h  D i s t r i c t  h e l d  t h a t  

c i r c u m s t a n t i a l  e v i d e n c e  of  knowledge s h o u l d  s u f f i c e  t o  

e s t a b l i s h  l i a b i l i t y  of a vendor  under  S e c t i o n  768.125 f o r  

s e r v i c e  of  i n t o x i c a n t s  t o  h a b i t u a l  a d d i c t s .  T h i s  r e a s o n i n g  

r e l i ed  on  cases h o l d i n g  t h a t  c o n s t r u c t i v e  n o t i c e  is  s u f f i c i e n t  

t o  h o l d  a vendor  l i a b l e  f o r  damages caused by f u r n i s h i n g  

a l c o h o l  t o  m i n o r s .  The  F i f t h  D i s t r i c t  c o u l d  c o n c e i v e  of no 

r e a s o n  f o r  t r e a t i n g  t h e  proof  of knowledge requi red  f o r  s a l e s  

of  a d u l t s  d i f f e r e n t l y  t h a n  f o r  s a l e s  t o  m i n o r s .  

The  F i f t h  Dis t r ic t  i g n o r e d  t h e  o b v i o u s  r e a s o n s  why 

c o n s t r u c t i v e  knowledge is  s u f f i c i e n t  when s e r v i c e  t o  m i n o r s  i s  

c o n c e r n e d .  P r i m a r i l y ,  a p e r s o n ' s  a g e  i s  e a s i l y  d e t e r m i n e d .  I f  

a bar cus tomer  a p p e a r s  t o  be younger  t h a n  t h e  l e g a l  d r i n k i n g  

a g e ,  t h e r e  i s  a r e a s o n a b l e  b a s i s  t o  impute  knowledge of t h e  

c u s t o m e r ' s  age  e v e n  i f  t h e  vendor  had no  a c t u a l  knowledge.  

Moreover ,  i f  a p e r s o n  i s  n o t  o b v i o u s l y  o v e r  t h e  l e g a l  a g e  f o r  

d r i n k i n g  a l c o h o l ,  p roo f  is  r e a d i l y  a v a i l a b l e  and  e a s i l y  

o b t a i n a b l e  i n  t h e  form of  a d r i v e r ' s  l i c e n s e  o r  o t h e r  form of  

i d e n t i f i c a t i o n .  

How is  a vendor  t o  m a k e  a s i m i l a r  d e t e r m i n a t i o n  t h a t  a 

cus tomer  is  o r  i s  n o t  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l ?  Should  a 

vendor  requi re  i t s  r e g u l a r  p a t r o n s  t o  p r o v i d e  medical 

c e r t i f i c a t i o n  t h a t  t h e y  a r e  n o t  a l c o h o l i c s ?  O r ,  a s  s u g g e s t e d  

by Judge  Cobb i n  h i s  c o n c u r r i n g  o p i n i o n  i n  t h e  i n s t a n t  case, 

must  a bar re jec t  regular  p a t r o n s  a l t o g e t h e r  and/or  f r e q u e n t l y  

0 
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change  employees  i n  o r d e r  t o  e s c a p e  t h e  p o t e n t i a l  of c i v i l  
a 

l i a b i l i t y ?  S u r e l y ,  s u c h  a r e s u l t  was n o t  i n t e n d e d  by t h e  

l e g i s l a t u r e .  

As t h e  F i f t h  Dis t r ic t  i t s e l f  r e c o g n i z e d ,  a l c o h o l i c s  t e n d  t o  

deny  t h e y  have  a d r i n k i n g  problem.  Despite t h e  f a c t  t h a t  t h e  

a l c o h o l i c  h i m s e l f  d o e s  n o t  o r  w i l l  n o t  a d m i t  t h a t  h e  is 

" h a b i t u a l l y  a d d i c t e d "  t o  a l c o h o l ,  t h e  F i f t h  D i s t r i c t  h a s  p l a c e d  

t h e  r e s p o n s i b i l i t y  on v e n d o r s  t o  make t h a t  d e t e r m i n a t i o n  o r  

f a c e  t h e  p o s s i b i l i t y  of b e i n g  h e l d  c i v i l l y  l i a b l e  f o r  damages 

caused by t h e  a l c o h o l i c ' s  n e g l i g e n c e .  As J u d g e  Cobb n o t e d  i n  

h i s  c o n c u r r i n g  o p i n i o n ,  t h e  vagueness  r e s u l t i n g  from t h e  F i f t h  

D i s t r i c t ' s  a p p l i c a t i o n  of  t h e  s t a t u t e  i n  t h e  i n s t a n t  case 

places t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  a t  i s sue .  

I n  t h e  c o n t e x t  i n  which t h e  case a r r i v e d  a t  t h e  F i f t h  

D i s t r i c t ,  t h e  q u e s t i o n  of t h e  s t a t u t e ' s  c o n s t i t u t i o n a l i t y  was 

n o t  r a i s e d .  T h e  t r i a l  c o u r t  had n a r r o w l y  and l i t e r a l l y  a p p l i e d  

t h e  s t a t u t e  i n  e n t e r i n g  summary judgment  i n  f a v o r  of t h e  

P e t i t i o n e r .  I t  was o n l y  b e c a u s e  of  t h e  F i f t h  D i s t r i c t ' s  

c o n s t r u c t i o n  of  t h e  s t a t u t e  t h a t  any  issue of v a g u e n e s s  a r o s e .  

Adop t ion  of  t h e  w e l l - r e a s o n e d  l o g i c  of  E l l i s  would remedy t h e  

v a g u e n e s s  problem.  

I f  t h e  l e g i s l a t u r e  had i n t e n d e d  c o n s t r u c t i v e  knowledge of 

h a b i t u a l  a d d i c t i o n  t o  b e  e x c e p t e d  from t h e  l i m i t a t i o n  of 

l i a b i l i t y  i n  S e c t i o n  768 .125 ,  i t  c o u l d  have so  i n d i c a t e d  by 

i n s e r t i n g  t h e  words " s h o u l d  have  known" i n  t h e  s t a t u t e .  I t  d i d  a 
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n o t .  The l e g i s l a t u r e  i s  presumed t o  have  known t h e  f a i r  
a 

meaning of  i t s  c h o s e n  l a n g u a g e  and t o  have  e x p r e s s e d  i ts  i n t e n t  

by t h e  use of t h e  words found i n  t h e  s t a t u t e .  Thayer  v .  S t a t e ,  

335 So.2d 815 ,  817 ( F l a .  1 9 7 6 ) .  A d d i t i o n a l l y ,  where a s t a t u t e  

e n u m e r a t e s  t h e  t h i n g s  o n  which i t  i s  t o  o p e r a t e ,  i t  s h o u l d  

o r d i n a r i l y  be c o n s t r u e d  a s  e x c l u d i n g  f rom i t s  o p e r a t i o n  a l l  

t h o s e  n o t  e x p r e s s l y  men t ioned .  - I d .  

Al though t h e  l e g i s l a t u r e  d i d  n o t  d e f i n e  t h e  term 

" h a b i t u a l l y  a d d i c t e d , "  some g u i d a n c e  is  p r o v i d e d  by case law. 

For  i n s t a n c e ,  i n  Todd v .  Todd, 56 So.2d 4 4 1 ,  442 ( F l a .  19511,  

t h i s  court  d e f i n e d  " h a b i t u a l  i n t e m p e r a n c e "  as 

". . . t h e  excessive use of  i n t o x i c a t i n g  
d r i n k s .  I t  is  s a i d  t o  have  been  consummated 
when t h e  w i l l .  i s  d e t h r o n e d  by f r e q u e n t  
i n d u l g e n c e  and  f a i l u r e  t o  c o n t r o l  o n e ' s  
a p p e t i t e  f o r  s t r o n g  d r i n k .  I t  h a s  a l s o  been 
a p p l i e d  t o  one  whose h a b i t  of i n d u l g e n c e  i n  
s t r o n g  d r i n k  i s  so  f i x e d  t h a t  he  c a n n o t  
r e s i s t  g e t t i n g  drunk any  time t h e  t e m p t a t i o n  
is o f f e r e d .  I n e b r i e t y  m u s t  be f r e q u e n t ,  
e x c e s s i v e ,  and  b e  t h e  dominant  p a s s i o n .  T h e  
h a b i t u a l  b u t  modera t e  use of i n t o x i c a t i n g  
l i q u o r s  d o e s  n o t  meet t h e  t e s t . "  

T h i s  d e f i n i t i o n  i s  n o t  c o n c l u s i v e  b e c a u s e  of t h e  d i s t i n c t i o n  i n  

t h e  p l a i n  meaning of t h e  words " i n t e m p e r a n c e "  and  " a d d i c t i o n .  " 
I n t e m p e r a n c e  h a s  been  d e f i n e d  a s  " lack of  m o d e r a t i o n . "  

W e b s t e r ' s  N i n t h  N e w  C o l l e g i a t e  D i c t i o n a r y  629 ( 1 9 8 6 ) .  

A d d i c t i o n ,  on t h e  o t h e r  hand,  i s  d e f i n e d  a s  "compul s ive  

p h y s i o l o g i c a l  need  f o r  a h a b i t - f o r m i n g  d r u g . "  - I d .  a t  55.  By 

u s i n g  t h e  word " a d d i c t e d , "  t h e  l e g i s l a t u r e  by t h e  p l a i n  meaning 
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of t h e  word c l e a r l y  i n t e n d e d  t h a t  l i q u o r  v e n d o r s  be s u b j e c t e d  
0 

t o  p o t e n t i a l  c i v i l  l i a b i l i t y  o n l y  f o r  s e r v i n g  p e r s o n s  w i t h  a 

p h y s i o l o g i c a l  need  f o r  a l c o h o l ,  Use of  t h e  word " a d d i c t i o n "  

p r e c l u d e d  any  i n t e r p r e t a t i o n  of S e c t i o n  768.125 which would 

impose l i a b i l i t y  on l i q u o r  v e n d o r s  f o r  s e r v i n g  a l c o h o l  t o  

p e r s o n s  who r e g u l a r l y  d r i n k  t o  excess. 

The F i f t h  D i s t r i c t ' s  i n t e r p r e t a t i o n  of S e c t i o n  768.125 

would permit c i v i l  l i a b i l i t y  f o r  damages t o  b e  imposed o n  a 

d i s p e n s e r  of a l c o h o l i c  b e v e r a g e s  when t h e  vendor  s e r v e s  a 

customer who r e g u l a r l y  d r i n k s  a l c o h o l  t o  excess b u t  i s  n o t  

a d d i c t e d  t o  i t .  The C o u r t  assumed t h a t  proof of " h a b i t u a l  

i n t e m p e r a n c e "  would be s imilar  t o  proof of " h a b i t u a l  

0 a d d i c t i o n . "  T h i s  a s s u m p t i o n  was made w i t h o u t  any  r e f e r e n c e  t o  

t h e  p l a i n  meaning of t h e  words and  t h e  d i s t i n c t i o n  be tween t h e  

terms " i n t e m p e r a n c e "  and " a d d i c t i o n . "  

The F i f t h  D i s t r i c t ' s  o p i n i o n  as  i t  c u r r e n t l y  e x i s t s  expands  

vendor  l i a b i l i t y  d e s p i t e  t h e  f a c t  t h a t  t h i s  C o u r t  h a s  

s p e c i f i c a l l y  and  r e p e a t e d l y  emphas ized  t h e  f a c t  t h a t  S e c t i o n  

768.125 i s  t o  be r e a d  i n  a r e s t r i c t i v e  f a s h i o n .  On numerous 

o c c a s i o n s  t h i s  C o u r t  h a s  h e l d  t h a t  S e c t i o n  768.125 creates  no 

new cause of a c t i o n  e s t a b l i s h i n g  c i v i l  l i a b i l i t y  of t h o s e  who 

s e l l  or  f u r n i s h  a l c o h o l i c  b e v e r a g e s ,  b u t  t h a t  i t  is  a c t u a l l y  a 

l i m i t a t i o n  on  e x i s t i n g  l i a b i l i t y ,  a s i g n i f i c a n t  f a c t o r  n o t  l o s t  

upon t h e  Second D i s t r i c t  i n  E l l i s .  See Dowell v.  Gracewood 

F r u i t  Co., 559 So.2d 217,  218 ( F l a .  1 9 9 0 )  ( " r e a f f i r m i n g  our 
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e a r l i e r  d e c i s i o n s  w h i c h  h a d  h e l d  t h a t  t h e  s t a t u t e  c o n s t i t u t e d  a 
a 

l i m i t a t i o n  o n  t h e  a l r e a d y  e x i s t i n g  l i a b i l i t y  of 

v e n d o r s  . . . . " )  ( e m p h a s i s  a d d e d ) ;  B a n k s t o n  v .  B r e n n a n ,  507  

s o . 2 d  1 3 8 5 ,  1 3 8 7  ( F l a .  1 9 8 7 )  ( " i t  w o u l d  . , . b e  a n o m a l o u s  a n d  

i l l o g i c a l  t o  a s s u m e  t h a t  a s t a t u t e  e n a c t e d  t o  l i m i t  p r e e x i s t i n g  

v e n d o r  l i a b i l i t y  w o u l d  s i m u l t a n e o u s l y  create  a n  e n t i r e l y  new 

a n d  d i s t i n c t  c a u s e  of a c t i o n  a g a i n s t  a s o c i a l  h o s t  . . . . " I ;  

Migl iore  v .  Crown L i q u o r s  of B r o w a r d ,  4 4 8  So .2d  a t  9 8 0  ( F l a .  

1 9 8 4 )  ( " w e  f i n d  t h a t  s e c t i o n  7 6 8 . 1 2 5  is a l i m i t a t i o n  o n  t h e  

l i a b i l i t y  of v e n d o r s  of i n t o x i c a t i n g  b e v e r a g e s . " ) .  I n  l i g h t  of 

t h e  c o n s i s t e n t  r e s t r i c t i v e  a p p r o a c h  t a k e n  by t h i s  Cour t ,  i t  is 

r e s p e c t f u l l y  s u g g e s t e d  t h a t  t h e  F i f t h  D i s t r i c t  e r r e d  i n  i t s  

d e c i s i o n  i n  t h e  i n s t a n t  case. 

The  F i f t h  Dis t r ic t  e r r e d  i n  i n t e r p r e t i n g  S e c t i o n  7 6 8 . 1 2 5  a s  

p e r m i t t i n g  a p e r s o n  n o t  a member of a class e n u m e r a t e d  i n  

S e c t i o n  5 6 2 . 5 0  t o  r e c o v e r  d a m a g e s  a g a i n s t  a l i q u o r  v e n d o r  u p o n  

c i r c u m s t a n t i a l  e v i d e n c e  t h a t  t h e  v e n d o r  knew t h e  p e r s o n  who 

c a u s e d  t h e  a c c i d e n t  was h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  a n d  

n e v e r t h e l e s s  s e r v e d  h im i n t o x i c a t i n g  l i q u o r .  The  S e c o n d  

D i s t r i c t  co r rec t ly  h e l d  i n  E l l i s  v .  N . G . N .  of Tampa, I n c . ,  5 6 1  

S o . 2 d  1 2 0 9  ( F l a .  2d  DCA 1 9 9 0 ) ,  t h a t  l i a b i l i t y  c a n  be imposed on  

a l i q u o r  v e n d o r  o n l y  i f  t h e  v e n d o r  s e r v e s  a l c o h o l i c  b e v e r a g e s  

t o  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  a f t e r  r e c e i v i n g  

w r i t t e n  n o t i c e  of t h e  c u s t o m e r ' s  a d d i c t i o n .  The  o p i n i o n  of t h e  

F i f t h  D i s t r i c t  i n  t h e  i n s t a n t  case s h o u l d  b e  q u a s h e d ,  a n d  t h e  a 
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r e a s o n i n g  of t h e  Second D i s t r i c t  a d o p t e d ,  The summary judgment  

e n t e r e d  i n  favor  of t h e  P e t i t i o n e r  i n  t h e  i n s t a n t  case s h o u l d  

be  a f f i rmed.  
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11. 

THE FIFTH D I S T R I C T  ERRED I N  H O L D I N G  
THERE WAS SUFFICIENT EVIDENCE TO CREATE 

A J U R Y  I S S U E  PRECLUDING ENTRY OF 
SUMMARY J U D G M E N T  I N  FAVOR OF P E T I T I O N E R .  

The  F i f t h  D i s t r i c t ' s  h o l d i n g  t h a t  mater ia l  issues of  f a c t  

precluded e n t r y  of summary judgment  i n  f a v o r  of P e o p l e ' s  was 

e r r o n e o u s .  The c o u r t  c o n c l u d e d  t he re  was s u f f i c i e n t  e v i d e n c e  

adduced t o  p e r m i t  a j u r y  t o  c o n c l u d e  t h a t  Hoag was h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l  and s u f f i c i e n t  c i r c u m s t a n t i a l  e v i d e n c e  t o  

p e r m i t  a j u r y  t o  f i n d  t h a t  t h e  employees  of P e o p l e ' s  knew of 

Hoag ' s  a d d i c t i o n .  T h i s  r e a s o n i n g  o f  t h e  F i f t h  D i s t r i c t  

v i o l a t e s  t h e  ru le  a g a i n s t  f o u n d i n g  a n  i n f e r e n c e  upon a n  

i n f e r e n c e  where t h e  i n i t i a l  i n f e r e n c e  i s  n o t  e s t a b l i s h e d  t o  t h e  

e x c l u s i o n  of any o t h e r  r e a s o n a b l e  t h e o r y .  

I n  Voe lke r  v .  Combined I n s u r a n c e  Co. of  America, 7 3  So.2d 

403 ( F l a .  1 9 5 4 ) ,  t h i s  C o u r t  h e l d  t h a t  a n  i n f e r e n c e  c o u l d  be 

founded on a n o t h e r  i n f e r e n c e  o n l y  i f  t h e  p r i o r  i n f e r e n c e  was 

p r o v e n  unde r  a t e s t  a n a l o g o u s  t o  t h e  c r i m i n a l  r u l e  c o n c e r n i n g  

c i r c u m s t a n t i a l  e v i d e n c e .  u n l e s s  t h e  i n i t i a l  i n f e r e n c e  was 

e s t a b l i s h e d  t o  t h e  e x c l u s i o n  of any  o t h e r  r e a s o n a b l e  t h e o r y ,  

t h e  e v i d e n c e  was n o t  s u f f i c i e n t  t o  j u s t i f y  s u b m i t t i n g  t h e  case 

t o  t h e  j u r y .  C o n s e q u e n t l y ,  t h i s  C o u r t  a f f i r m e d  a f i n a l  

judgment i n  f a v o r  of  a d e f e n d a n t  e n t e r e d  by t h e  t r i a l  j u d g e  

upon t h e  d e f e n d a n t ' s  mo t ion  f o r  d i r ec t ed  v e r d i c t  

n o t w i t h s t a n d i n g  t h e  j u r y  v e r d i c t  i n  f a v o r  of t h e  p l a i n t i f f  
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because t h e  f o u n d a t i o n  i n f e r e n c e  h a d  n o t  been  p r o v e n  t o  t h e  

e x c l u s i o n  of a l l  o t h e r  r e a s o n a b l e  t h e o r i e s ,  

Voe lke r  i n v o l v e d  a claim under  a l i f e  i n s u r a n c e  p o l i c y .  

The  p o l i c y  p r o v i d e d  c o v e r a g e  f o r  b o d i l y  i n j u r i e s  w h i l e  a c t u a l l y  

d r i v i n g  o r  r i d i n g  i n  a n  automobile  when s u c h  i n j u r i e s  were t h e  

so l e  cause of l o s s  of l i f e  by t h e  i n s u r e d .  The p o l i c y  e x c l u d e d  

c o v e r a g e  f o r  i n j u r i e s  f o r  w h i c h  there  was no v i s i b l e  c o n t u s i o n  

or  wound o n  t h e  e x t e r i o r  of t h e  body of t h e  i n s u r e d .  

The  p h y s i c a l  f a c t s  i n  Voelker i n d i c a t e d  t h a t  t h e  i n s u r e d ' s  

motor  v e h i c l e  had i n d e e d  met w i t h  a n  a c c i d e n t .  However, a n  

i n f e r e n c e  t h a t  t h e  i n s u r e d  r e c e i v e d  b o d i l y  i n j u r i e s  w h i l e  

a c t u a l l y  d r i v i n g  o r  r i d i n g  i n  t h e  automobile was n o t  t h e  o n l y  

r e a s o n a b l e  i n f e r e n c e  wh ich  c o u l d  be drawn from t h e  f a c t  of t h e  

a c c i d e n t .  Such a n  i n f e r e n c e  was required t o  e s t a b l i s h  a 

pred ica te  f o r  t h e  f u r t h e r  i n f e r e n c e  t h a t  " b o d i l y  i n j u r i e s "  were 

t h e  s o l e  cause of l o s s  of t h e  i n s u r e d ' s  l i f e .  

Because t h e r e  were no b r u i s e s  or  a b r a s i o n s  found  on  t h e  

i n s u r e d ' s  body, t h i s  court  found  i t  e q u a l l y  r e a s o n a b l e  t o  

assume t h a t  h e  r e c e i v e d  no b o d i l y  i n j u r i e s  i n  t h e  a c c i d e n t .  I t  

was e q u a l l y  r e a s o n a b l e  t o  i n f e r  t h a t  t h e  i n s u r e d  e x i t e d  h i s  

v e h i c l e  and t h e n  s l i p p e d  or  f e l l  i n t o  t h e  c a n a l  i n  wh ich  h i s  

body was found  f l o a t i n g  abou t  e i g h t  f e e t  i n  f r o n t  of h i s  car .  

I f  t he re  was b u t  one  r e a s o n a b l e  i n f e r e n c e  o the r  t h a n  t h a t  t h e  

i n s u r e d  r e c e i v e d  b o d i l y  i n j u r i e s  i n  t h e  a c c i d e n t ,  t h e  j u r y  

would n o t  have  been  j u s t i f i e d  i n  r e a c h i n g  t h e  f u r t h e r  i n f e r e n c e  a 
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t h a t  t h e  i n s u r e d ' s  i n t e r n a l  b o d i l y  i n j u r i e s  were t h e  s o l e  c a u s e  

of h i s  d e a t h .  

The  r u l e  a g a i n s t  f o u n d i n g  o n e  i n f e r e n c e  u p o n  a n o t h e r  

i n f e r e n c e  was appl ied  u n d e r  d i f f e r e n t  c i r c u m s t a n c e s  i n  F i d e l i  

v .  C o l s o n ,  1 6 5  S o . 2 d  7 9 4  ( F l a .  3d DCA 1 9 6 4 ) .  I n  t h a t  case t h e  

t r i a l  c o u r t  f o u n d  t h a t  t h e  d r i v e r  of a motor v e h i c l e  was 

o p e r a t i n g  t h e  v e h i c l e  w i t h o u t  t h e  o w n e r ' s  c o n s e n t  a t  t h e  time 

of t h e  a c c i d e n t .  The  t r i a l  c o u r t  e n t e r e d  summary j u d g m e n t  f o r  

t h e  owner  of t h e  a u t o m o b i l e  w h i c h  a l l e g e d l y  c a u s e d  t h e  

p l a i n t i f f ' s  i n j u r y .  The  record showed t h a t  t h e  d r i v e r  s o u g h t  

a n d  o b t a i n e d  p e r m i s s i o n  t o  d r i v e  t h e  car  from h e r  b o y f r i e n d ,  

who was a l s o  a f r i e n d  a n d  c o m p a n i o n  of t h e  o w n e r .  

The p l a i n t i f f  i n  F i d e l i  c o n t e n d e d  t h a t  t h e  o w n e r ' s  c o n s e n t  

s h o u l d  be i n f e r r e d  from t h e  f a c t  t h a t  t h e  owner  d i d  n o t  s t o p  

t h e  d r i v e r  from t a k i n g  t h e  car .  The T h i r d  Dis t r ic t  rejected 

t h i s  a r g u m e n t  b e c a u s e  t h e  i n f e r e n c e  of c o n s e n t  was d e p e n d e n t  o n  

a n o t h e r  i n f e r e n c e  t h a t  t h e  owner  h a d  o v e r h e a r d  t h e  d r i v e r ' s  

s t a t e m e n t  t o  t h e  m u t u a l  f r i e n d  a n d  was aware t h a t  t h e  car was 

b e i n g  t a k e n .  The p l a i n t i f f ' s  asser ted p o s i t i o n  was p r o h i b i t e d  

by t h e  r u l e  t h a t  a n  i n f e r e n c e  may be f o u n d e d  upon  a n o t h e r  

i n f e r e n c e  o n l y  when t h e  bas i c  i n f e r e n c e  was e s t a b l i s h e d  t o  t h e  

e x c l u s i o n  of a l l  r e a s o n a b l e  i n f e r e n c e s  t o  t h e  c o n t r a r y ,  S i n c e  

a j u r y  i n  F i d e l i  c o u l d  h a v e  r e a s o n a b l y  i n f e r r e d  t h a t  t h e  owner  

h a d  n o t  o v e r h e a r d  t h e  d r i v e r ' s  s t a t e m e n t  t o  t h e  m u t u a l  f r i e n d  
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and was n o t  aware t h e  c a r  was be ing  t aken ,  summary judgment i n  

f a v o r  of t h e  owner was a f f i r m e d .  

I n  t h e  i n s t a n t  c a s e ,  t he re  is  no ev idence  t o  j u s t i f y  an 

inference  t o  t h e  e x c l u s i o n  of a l l  o t h e r  i n f e r e n c e s  t h a t  Danie l  

Hoag was h a b i t u a l l y  a d d i c t e d  t o  t h e  u s e  of a l c o h o l i c  

beve rages .  W h i l e  t he re  was ample e v i d e n c e  and P e o p l e ' s  does  

n o t  d i s p u t e  t h a t  Hoag was a r e g u l a r  user of a l c o h o l ,  t h e  

e v i d e n c e  was c e r t a i n l y  no t  s u s c e p t i b l e  of o n l y  one i n f e r e n c e  a s  

t o  Hoag's a d d i c t i o n  v e l  non. I n  f a c t ,  there  was no competent 

ev idence  t o  j u s t i f y  an i n f e r e n c e  t h a t  Hoag was h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l .  

-- 

There was a b s o l u t e l y  no e v i d e n c e  below t h a t  D a n i e l  Hoag had 

any p h y s i o l o g i c a l  dependence on a l c o h o l .  Hoag's own 

a f te r - the- fac t  tes t imony t h a t  h e  c o n s i d e r e d  h i m s e l f  t o  have  

been an  a l c o h o l i c  and/or  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  a t  t h e  

time of t h e  acc ident ,  i s  no t  competent ev idence  on t h i s  issue 

s ince  t h e  sub jec t  was n o t  a p rope r  one f o r  l a y  o p i n i o n .  

Moreover, Hoag's o p i n i o n  was based on t h e  amount of l i q u o r  h e  

consumed ra ther  than  h i s  p h y s i o l o g i c a l  dependence on i t .  

Hoag's t e s t imony  sugges t ed  t h a t  h e  was i n  f ac t  no t  

p h y s i o l o g i c a l l y  dependent  on a l c o h o l .  

Hoag d i d  no t  a l l o w  h i s  fondness  f o r  a l c o h o l  t o  i n t e r f e r e  

w i t h  h i s  employment. H e  was a hard  worker who u s u a l l y  a r r i v e d  

on t h e  j o b  s i t e  b e f o r e  h i s  co-employees. H e  even worked on 

S a t u r d a y s  and  Sundays. Moreover, h e  a p p a r e n t l y  had t h e  a b i l i t y  
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and awareness t o  know when he had had too  much t o  d r i n k ,  a s  
a 

es t ab l i shed  by h i s  testimony t h a t  he would leave the bar when 

he f e l t  he had become drunk. 

Because an inference  t h a t  Hoag was h a b i t u a l l y  addicted t o  

a lcohol  was not t h e  only reasonable inference w h i c h  could be 

e s t ab l i shed  by the evidence, t h e  Respondent could not r e l y  on 

c i r cums tan t i a l  evidence t o  support  a f u r t h e r  inference t h a t  the 

employees a t  People 's  knew or even had cons t ruc t ive  knowledge 

of Hoag ' s add ic t  i o n .  

The undisputed evidence e s t ab l i shed  no b a s i s  from w h i c h  a 

ju ry  could conclude t h a t  People ' s  had a c t u a l  knowledge t h a t  

Hoag was h a b i t u a l l y  addicted.  Pam Peeper, who probably knew 

Hoag b e t t e r  than any of the witnesses  who t e s t i f i e d ,  d i d  n o t  

consider h im t o  be an a l coho l i c .  Diane R i n g l u n d ,  a bartender 

w i t h  some t en  y e a r s '  experience and " the  s i n g l e  bes t  bar tender"  

who had ever worked f o r  her superv isor ,  d i d  not consider Hoag 

t o  be an a l coho l i c  o r  even a regular  user of a lcohol .  Hoag 

himself d i d  not consider t h a t  he was an a l coho l i c  before he 

joined Alcoholics Anonymous some th ree  years  a f t e r  t h e  acc ident .  

Hoag never to ld  anyone a t  People 's  t h a t  he was an 

a l coho l i c .  No member of h i s  family ever n o t i f i e d  People 's  t h a t  

Hoag was an a l coho l i c .  Pam Peeper never advised anyone a t  

People 's  t h a t  Hoag was an a l coho l i c .  There was abso lu te ly  no 

evidence t h a t  People ' s  had any a c t u a l  knowledge t h a t  Hoag was 

h a b i t u a l l y  addicted t o  l i q u o r .  

0 
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T h e r e  b e i n g  n o  i s s u e  of a n y  m a t e r i a l  f a c t ,  t h e  t r i a l  court  

c o r r e c t l y  e n t e r e d  summary j u d g m e n t  i n  f a v o r  of Peop le ' s .  The  

F i f t h  D i s t r i c t  erred i n  r e v e r s i n g  t h e  summary j u d g m e n t .  The  

d e c i s i o n  of t h e  F i f t h  D i s t r i c t  s h o u l d  b e  q u a s h e d .  
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CONCLUSION 

The o p i n i o n  of t h e  F i f t h  D i s t r i c t  i n  t h e  i n s t a n t  case 

s h o u l d  be q u a s h e d ,  a n d  t h e  r e a s o n i n g  of t h e  S e c o n d  D i s t r i c t  i n  

E l l i s  a d o p t e d  a n d  l i m i t e d  t o  cases w h e r e  a p e r s o n  h a b i t u a l l y  

a d d i c t e d  t o  a l c o h o l  o r  a member of a n y  of t h e  classes of 

p e r s o n s  e n u m e r a t e d  i n  S e c t i o n  5 6 2 . 5 0  su f f e r  d a m a g e s  as  t h e  

r e su l t  of t h e  k n o w i n g  s a l e  of a l c o h o l  t o  t h e  h a b i t u a l  a d d i c t .  

The  summary j u d g m e n t  e n t e r e d  i n  f a v o r  of t h e  P e t i t i o n e r  i n  t h e  

i n s t a n t  case s h o u l d  b e  A f f i r m e d .  
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