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I .  

THE FIFTH DISTRICT ERRED I N  INTERPRETING 
SECTION 7 6 8 . 1 2 5 ,  FLORIDA STATUTES, A S  IMPOSING 

C I V I L  LIABILITY FOR DAMAGES ON A VENDOR OF 
ALCOHOLIC BEVERAGES WHEN THERE I S  ONLY 

CIRCUMSTANTIAL EVIDENCE THAT THE VENDOR 
KNOWINGLY SERVED ALCOHOL TO A PERSON 

HABITUALLY ADDICTED TO ALCOHOL. 

P r i o r  t o  e n a c t m e n t  of S e c t i o n  7 6 8 . 1 2 5 ,  F l o r i d a  S t a t u t e s ,  

t h e r e  was no cause of a c t i o n  i n  F l o r i d a  a g a i n s t  a v e n d o r  of 

a l c o h o l i c  b e v e r a g e s  f o r  d a m a g e s  c a u s e d  by  a n  i n t o x i c a t e d  person 

u n l e s s  t h e  v e n d o r  s e r v e d  a l c o h o l i c  b e v e r a g e s  t o  t h a t  p e r s o n  i n  

v i o l a t i o n  of S e c t i o n  5 6 2 . 1 1  o r  S e c t i o n  5 6 2 . 5 0 ,  F l o r i d a  S t a t u t e s .  

See L o n e s t a r  F l o r i d a ,  I n c .  v.  Cooper, 4 0 8  So. 2d  7 5 8  ( F l a .  4 t h  

DCA 1 9 8 2 ) .  S e c t i o n  7 6 8 . 1 2 5  c o d i f i e d  t h a t  e x i s t i n g  law. - I d .  

S e c t i o n  5 6 2 . 1 1  p r o h i b i t e d  t h e  s a l e  of a l c o h o l  t o  persons u n d e r  

t w e n t y - o n e  yea r s  of age. S e c t i o n  5 6 2 . 5 0  p r o v i d e d  a cr iminal  

p e n a l t y  a g a i n s t  a l i q u o r  v e n d o r  who s e r v e d  a n  i n t o x i c a t i n g  

s u b s t a n c e  t o  a person h a b i t u a l l y  a d d i c t e d  t o  t h a t  s u b s t a n c e ,  b u t  

o n l y  a f t e r  t h e  d i s p e n s e r  h a d  b e e n  g i v e n  w r i t t e n  n o t i c e  of t h e  

pe r son ' s  h a b i t u a l  a d d i c t i o n .  

A t  t h e  time Sect ion 7 6 8 . 1 2 5  was e n a c t e d ,  c i v i l  l i a b i l i t y  

c o u l d  b e  i m p o s e d  on  a l i q u o r  v e n d o r  f o r  s e r v i n g  a l c o h o l  t o  a n  

h a b i t u a l  a d d i c t  o n l y  i f  t h e  r equ i s i t e s  of Sec t ion  5 6 2 . 5 0  were 

met. Roberts v.  Roman, 457  s o ,  2d  5 7 8  ( F l a .  1st DCA 1 9 8 4 ) .  

U n l e s s  t h e  v e n d o r  h a d  w r i t t e n  n o t i c e  of an  a d u l t  cus tomer ' s  

h a b i t u a l  a d d i t i o n  t o  a l c o h o l ,  a n  i n j u r e d  person h a d  no cause of 

a c t i o n  a g a i n s t  a l i q u o r  v e n d o r  f o r  s e r v i n g  a l c o h o l  t o  t h e  

customer. - I d .  A l t h o u g h  t h e  R e s p o n d e n t  a c k n o w l e d g e d  t h i s  C o u r t ' s  

h o l d i n g  i n  Migl iore  v .  Crown Liquors  of B r o w a r d ,  I n c . ,  4 4 8  So. 2d 

9 7 8  ( F l a .  1 9 8 4 ) ,  t h a t  S e c t i o n  7 6 8 . 1 2 5  l i m i t e d  any f u r t h e r  0 



e x p a n s i o n  of  t h e  e x i s t i n g  l i a b i l i t y  of v e n d o r s  t o  i n j u r e d  t h i r d  

p a r t i e s ,  Respondent  and  t h e  Academy of F l o r i d a  T r i a l  Lawyers 

a r g u e d  t h a t  S e c t i o n  768.125 s h o u l d  be i n t e r p r e t e d  i n  a manner 

t h a t  would b r o a d e n  t h e  l i a b i l i t y  of v e n d o r s  i n  cases i n v o l v i n g  

se rv ice  t o  h a b i t u a l  d r u n k a r d s .  

The T r i a l  Lawyers i n  t h e i r  A m i c u s  Cur iae  B r i e f  d i d  n o t  a r g u e ,  

as  d i d  t h e  Respondent ,  t h a t  c o n s t r u c t i v e  n o t i c e  of h a b i t u a l  

a d d i c t i o n  would be s u f f i c i e n t  t o  impose l i a b i l i t y  on a l i q u o r  

vendor  under  S e c t i o n  768.125. The T r i a l  Lawyers a r g u e d  o n l y  t h a t  

w r i t t e n  n o t i c e  s h o u l d  n o t  be r e q u i r e d .  T h i s  p o s i t i o n  a p p e a r s  t o  

be  a t a c i t  ag reemen t  t h a t  a vendor  m u s t  have  some form of ac tua l  

n o t i c e  of  a c u s t o m e r ' s  h a b i t u a l  a d d i c t i o n  t o  a l c o h o l  b e f o r e  t h e  

vendor  c a n  b e  h e l d  c i v i l l y  l i a b l e  f o r  damages c a u s e d  by t h e  

i n t o x i c a t i o n  of  t h e  cus tomer  t o  whom l i q u o r  was s o l d .  0 
P e t i t i o n e r  s u b m i t s  t h a t  w r i t t e n  n o t i c e  of a c u s t o m e r ' s  

a d d i c t i o n  is t h e  o n l y  means by which t o  p r o v e  t h a t  a vendor  

"knowingly"  s e r v e d  l i q u o r  t o  a n  h a b i t u a l  a d d i c t .  The  F i r s t  

D i s t r i c t  i n  R o b e r t s  r e c o g n i z e d  t h a t  w r i t t e n  n o t i c e  was r e q u i r e d  

f o r  i m p o s i t i o n  of l i a b i l i t y  under  S e c t i o n  562.50 b e f o r e  S e c t i o n  

768.125 was e n a c t e d .  I f  Sect ion 768.125 was i n t e n d e d  t o  l i m i t  

any  f u r t h e r  e x p a n s i o n  of l i q u o r  v e n d o r s '  l i a b i l i t y ,  i t  f o l l o w s  

t h a t  w r i t t e n  n o t i c e  c o n t i n u e d  t o  be a r e q u i r e m e n t  a f t e r  t h e  

s t a t u t e  went i n t o  e f f e c t .  

R e l y i n g  h e a v i l y  on t h e  cases which have  h e l d  t h a t  i n c u l p a t o r y  

knowledge of a p e r s o n ' s  age  may be  p roven  by c i r c u m s t a n t i a l  

e v i d e n c e  so  as  t o  impose l i a b i l i t y  on a vendor  f o r  s e r v i n g  l i q u o r  

t o  a cus tomer  n o t  of l a w f u l  d r i n k i n g  age ,  t h e  Respondent  
0 



c o n t e n d e d  the re  is  no  p o l i c y  r e a s o n  f o r  t r e a t i n g  t h e  p roof  of 

knowledge r e q u i r e d  by S e c t i o n  768.125 f o r  s a l e s  t o  a d u l t s  

d i f f e r e n t l y  t h a n  f o r  s a l e s  t o  m i n o r s .  The  Respondent  i g n o r e d  t h e  

o b v i o u s  r e a s o n  f o r  a l l o w i n g  c i r c u m s t a n t i a l  e v i d e n c e  of  knowledge 

i n  cases i n v o l v i n g  t h e  s a l e  of l i q u o r  t o  u n d e r a g e  d r i n k e r s .  The 

F i f t h  Dis t r ic t  a p t l y  s t a t e d  t h e  r e a s o n  i n  W i l l i s  v .  S t r i c k l a n d ,  

436 So. 2d 1 0 1 1 ,  1 0 1 2  ( F l a .  5 t h  DCA 1 9 8 3 ) ,  w h e r e i n  t h e  c o u r t  

n o t e d  t h a t  a p e r s o n l s  a p p e a r a n c e  a l o n e  c a n  i m p a r t  knowledge of  

h i s  o r  h e r  age  " w i t h i n  c e r t a i n  r a n g e s  and  t o  c e r t a i n  d e g r e e s  of 

c e r t a i n t y . "  T h e  Respondent  o f f e r e d  no m e a n i n g f u l  s u g g e s t i o n  a s  

t o  how knowledge of h a b i t u a l  a d d i c t i o n  t o  a l c o h o l  c o u l d  be  

i m p a r t e d  w i t h  any  d e g r e e  of c e r t a i n t y  by mere c i r c u m s t a n t i a l  

e v i d e n c e .  

a None of  t h e  symptoms d e s c r i b e d  on page  9 of  R e s p o n d e n t ' s  

Answer B r i e f  i s  d i a g n o s t i c  f o r  a l c o h o l i s m ,  and a l l  c a n  be  

e x p l a i n e d  o r  a t t r i b u t e d  t o  a n o t h e r  e q u a l l y  l o g i c a l  c o n d i t i o n .  

For  i n s t a n c e ,  Respondent  s u g g e s t e d  t h a t  d r i n k i n g  e v e r y  day  i n  and 

of i t s e l f  would e s t a b l i s h  a h a b i t u a l  a d d i c t i o n  t o  a l c o h o l .  Even 

assuming t h a t  a l i q u o r  vendor  knew t h a t  a cus tomer  d r a n k  e v e r y  

day ,  t h a t  knowledge would n o t  be e q u i v a l e n t  t o  knowledge t h a t  t h e  

cus tomer  was a n  a l c o h o l i c .  I f  t h a t  were t h e  case, t h e  p r i e s t  who 

consumes l i t u r g i c a l  wine w h i l e  c e l e b r a t i n g  Mass each day  would 

a r g u a b l y  q u a l i f y  as a n  h a b i t u a l  a d d i c t .  

Respondent  a l s o  a r g u e d  t h a t  consumpt ion  of a d r i n k  o v e r  a 

p e r i o d  of  t h i r t y  m i n u t e s  was a s i g n  of  a l c o h o l i s m .  T h a t  argument  

i s  a b s u r d .  The  R e s p o n d e n t ' s  c h a r a c t e r i z a t i o n  of such  consumpt ion  

as " g u l p i n g ,  " is  t o t a l l y  i n c o n s i s t e n t  w i t h  t h e  d i c t i o n a r y  
a 
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d e f i n i t i o n  of t h e  word. W e b s t e r ' s  N i n t h  N e w  C o l l e g i a t e  

D i c t i o n a r y  5 4 2  d e f i n e s  " g u l p i n g "  as "swallow[ i n g l  h u r r i e d l y  o r  

g r e e d i l y  o r  i n  one  swal low."  A p e r s o n  who c o u l d  s t r e t c h  o u t  one  

swa l low f o r  t h i r t y  m i n u t e s  would u n d o u b t e d l y  q u a l i f y  f o r  some 

t y p e  of wor ld  r e c o r d .  

Respondent  s u g g e s t e d  t h a t  a lack of  memory of e v e n t s  

i m m e d i a t e l y  p r i o r  t o  a n  a c c i d e n t  was i n d i c a t i v e  of a n  

a l c o h o l - i n d u c e d  b l a c k o u t .  However, i t  i s  e q u a l l y  l o g i c a l  t h a t  

t h e  trauma of a n  a c c i d e n t  i t s e l f  c o u l d  e rase  a p e r s o n ' s  memory of 

t h e  time p e r i o d  s u r r o u n d i n g  t h e  e v e n t .  Respondent  o f f e r e d  no 

s u g g e s t i o n  as t o  how knowledge of any b l a c k - o u t  s h o u l d  be  imputed  

t o  a n  a l c o h o l i c  b e v e r a g e  vendor  when t h e  b l a c k - o u t  o c c u r r e d  away 

from t h e  v e n d o r ' s  p r e m i s e s .  

F i n a l l y ,  Respondent  a s s e r t e d  t h a t  a t e n d e n c y  t o  a r g u e  s h o u l d  

be  i n t e r p r e t e d  as  a s i g n  o r  symptom of a l c o h o l i s m .  Respondent  

o f f e r e d  no i n s i g h t  a s  t o  how o r  why a vendor  s h o u l d  assume t h a t  

a n  a r g u m e n t a t i v e  cus tomer  was a n  a l c o h o l i c  a s  opposed t o  j u s t  a n  

a r g u m e n t a t i v e  p e r s o n  by n a t u r e .  Everyone h a s  met p e o p l e  who j u s t  

n a t u r a l l y  l i k e  t o  a r g u e ,  whether  t h e y  have  been  d r i n k i n g  o r  n o t .  

To s u g g e s t  t h a t  such  a t r a i t  i m p l i e s  a l c o h o l i s m  is  l u d i c r o u s .  

T h e  " s i g n p o s t s  of a l c o h o l i s m "  d e s c r i b e d  by Respondent  d o  n o t  

p r o v i d e  m e a n i n g f u l  g u i d a n c e  f o r  a l i q u o r  vendor  t o  d e t e r m i n e  w i t h  

any  c e r t a i n t y  t h a t  a p e r s o n  is  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l .  

Moreover ,  t h e  a r t i c l e  c i t e d  by Respondent  s u g g e s t s  t h a t  a d d i c t i o n  

t o  a l c o h o l  i s  d e t e r m i n e d  by t h e  p h y s i o l o g i c a l  d i s t u r b a n c e s  t h a t  

o c c u r  when a l c o h o l i s m  is  withdrawn o r  d e n i e d  r a t h e r  t h a n  by any 

m a n i f e s t a t i o n  w h i l e  t h e  p e r s o n  i s  a c t u a l l y  d r i n k i n g .  1 6  American 
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J u r i s p r u d e n c e  P r o o f  of F a c t s ,  A lcoho l i sm,  S e c t i o n  2 6 ,  p.592. The  

a r t i c l e  s u p p o r t s  t h e  a rgument  made i n  P e t i t i o n e r ' s  I n i t i a l  B r i e f  

t h a t  a d d i c t i o n  t o  a l c o h o l  i n d i c a t e s  a p h y s i o l o g i c a l  a s  well a s  a 

p s y c h o l o g i c a l  dependence  on a l c o h o l .  S e c t i o n  7 ,  p.577. 

N e i t h e r  t h e  Respondent  no r  t h e  T r i a l  Lawyers a d d r e s s e d  t h e  

f a c t  t h a t  h a b i t u a l  a d d i c t i o n  t o  a l c o h o l  c o n n o t e s  a p h y s i o l o g i c a l  

dependence  o r  s u g g e s t e d  how a vendor  was t o  i n d e p e n d e n t l y  

d e t e r m i n e  t h a t  a cus tomer  had such  a p h y s i o l o g i c a l  need .  

R e s p o n d e n t ' s  a rgument  t h a t  a vendor  c o u l d  and s h o u l d  be  h e l d  

c i v i l l y  l i a b l e  f o r  f a i l i n g  t o  r e c o g n i z e  t h e  complex and o f t e n  

c o n f u s i n g  symptoms of a l c o h o l i s m  i s  n o t  o n l y  l u d i c r o u s  b u t  

v i o l a t e s  f u n d a m e n t a l  p r i n c i p l e s  of  f a i r n e s s .  N e g l e c t i n g  t o  check  

t h e  i d e n t i f i c a t i o n  of a p e r s o n  who d o e s  n o t  a p p e a r  t o  be  o v e r  t h e  

a g e  of  twenty-one can h a r d l y  be compared t o  f a i l i n g  t o  r e c o g n i z e  

t h a t  a p e r s o n ' s  a g g r e s s i v e  b e h a v i o r  was n o t  a p e r s o n a l i t y  t r a i t  

b u t  a symptom of a l c o h o l  a d d i c t i o n .  The p roof  of knowledge f o r  

i m p o s i t i o n  of l i a b i l i t y  under  S e c t i o n  768.125 f o r  s e l l i n g  a l c o h o l  

t o  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  must be  d i r e c t  and n o t  

c i r c u m s t a n t i a l .  

The Second D i s t r i c t ' s  c o n c l u s i o n  i n  E l l i s  v .  N . G . N .  of  Tampa, 

I n c . ,  561  So. 2d 1209 ( F l a .  2d DCA 1 9 9 0 ) ,  t h a t  S e c t i o n  768.125 

m u s t  be  r e a d  i n  p a r i  materia w i t h  Sect ion 562.50 t o  requi re  

w r i t t e n  n o t i c e  of  h a b i t u a l  a d d i c t i o n  as  a p r e r e q u i s i t e  t o  

-- 

i m p o s i t i o n  of c i v i l  l i a b i l i t y  is  s u p p o r t e d  by t h e  case of French  

v .  C i t y  of West Pa lm B e a c h ,  513 So. 2d 1356 ( F l a .  4 t h  DCA 19871,  

c i t e d  i n  R e s p o n d e n t ' s  b r i e f .  The  F o u r t h  D i s t r i c t  i n  French  

r e c o g n i z e d  t h a t  S e c t i o n  5 6 2 . 1 1 ( 1 ) ( b ) ,  p a r t  of t h e  c r imina l  
a 
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s t a t u t e  r e l a t i n g  t o  s a l e  of a l c o h o l  t o  m i n o r s ,  e x p r e s s l y  p r o v i d e s  

a c o m p l e t e  d e f e n s e  t o  a c i v i l  a c t i o n  unde r  S e c t i o n  768.125 where 

t h e  unde rage  consumer p r e s e n t s  f a l s e  e v i d e n c e  of h i s  o r  her a g e ,  

a p p e a r s  t o  be  o v e r  t h e  l e g a l  a g e ,  a n d  t h e  vendor  i n  good f a i t h  

r e l i e d  upon t h e  r e p r e s e n t a t i o n  and a p p e a r a n c e  of t h e  p e r s o n  i n  

t h e  b e l i e f  t h a t  he or  s h e  was o v e r  t h e  l e g a l  a g e  t o  p u r c h a s e  O K  

consume a l c o h o l i c  b e v e r a g e s .  Whi le  t h e  c o u r t  d i d  n o t  h o l d  t h a t  

S e c t i o n  768.125 and  S e c t i o n  562.11 m u s t  be  r e a d  _.- i n  p a r i  mater ia ,  

i t  o b v i o u s l y  d i d  s o  i n  r e a c h i n g  i t s  c o n c l u s i o n .  N e i t h e r  s t a t u t e  

is  men t ioned  i n  t h e  o t h e r ,  and S e c t i o n  768.125 makes no r e f e r e n c e  

t o  any d e f e n s e s  a v a i l a b l e  t o  t h e  a l c o h o l i c  b e v e r a g e  vendor .  

C o n s i d e r i n g  S e c t i o n  5 6 2 . 1 1 ( 1 ) ( a )  and ( b )  i n  l i g h t  of t h e  

l a n g u a g e  i n  S e c t i o n  768.125 s u b j e c t i n g  a vendor  t o  c i v i l  

l i a b i l i t y  f o r  " w i l l f u l l y  a n d  u n l a w f u l l y "  s e l l i n g  a l c o h o l i c  

b e v e r a g e s  t o  a n  unde rage  c u s t o m e r ,  i t  becomes o b v i o u s  why t h e  

L e g i s l a t u r e  c h o s e  a d i f f e r e n t  s t a n d a r d  f o r  impos ing  l i a b i l i t y  f o r  

s e r v i n g  l i q u o r  t o  a n  h a b i t u a l  a d d i c t .  When S e c t i o n  768.125 was 

e n a c t e d  i n  1 9 8 0 ,  i t  was " u n l a w f u l "  under  S e c t i o n  5 6 2 . 1 1 ( 1 ) ( a )  f o r  

a vendor  t o  f u r n i s h  a l c o h o l i c  b e v e r a g e s  t o  a p e r s o n  under  

0 

twenty-one y e a r s  of a g e .  However, a p p a r e n t l y  i n  r e c o g n i t i o n  of 

t h e  f a c t s  t h a t  l o o k s  c a n  be d e c e i v i n g  and i d e n t i f i c a t i o n  can be  

f a l s i f i e d ,  t h e  L e g i s l a t u r e  d e t e r m i n e d  by e n a c t i n g  S e c t i o n  

5 6 2 . 1 1 ( 1 ) ( b )  t h a t  c i v i l  l i a b i l i t y  s h o u l d  be imposed o n l y  where 

t h e  vendor  " w i l l f u l l y "  i g n o r e d  t h e  o b v i o u s .  S e c t i o n  5 6 2 . 1 1 ( 1 ) ( b )  

e x p l i c i t l y  r e c o g n i z e d  t h a t  a vendor  c o u l d  be p l a c e d  on n o t i c e  o f  

a p e r s o n ' s  age  by h i s  a p p e a r a n c e  a l o n e .  a 
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S e c t i o n  5 6 2 . 5 0 ,  o n  t h e  o t h e r  h a n d ,  d i d  n o t  place a n y  

r e s p o n s i b i l i t y  o n  a l c o h o l i c  b e v e r a g e s  v e n d o r  t o  m a k e  a n  

i n d e p e n d e n t  d e t e r m i n a t i o n  t h a t  a c u s t o m e r  was h a b i t u a l l y  a d d i c t e d  

t o  a l c o h o l .  S e c t i o n  5 6 2 . 5 0  made i t  u n l a w f u l  t o  serve a p e r s o n  

h a b i t u a l l y  a d d i c t e d  o n l y  a f t e r  t h e  v e n d o r  r e c e i v e d  w r i t t e n  n o t i c e  

from a n  o u t s i d e  source t h a t  t h e  p e r s o n  was h a b i t u a l l y  a d d i c t e d  

- a n d  t h a t  t h e  u s e  of l i q u o r  was w o r k i n g  a n  i n j u r y  t o  e i t h e r  t h e  

p e r s o n  h i m s e l f  or  t o  t h e  p e r s o n  g i v i n g  w r i t t e n  n o t i c e .  The  

L e g i s l a t u r e ' s  u s e  of t h e  word " k n o w i n g l y "  i n  S e c t i o n  7 6 8 . 1 2 5  t h u s  

r e c o g n i z e d  t h e  a l r e a d y  e x i s t i n g  r e q u i r e m e n t  t h a t  a v e n d o r  h a v e  

a c t u a l  k n o w l e d g e  of a c u s t o m e r ' s  i n j u r i o u s  a n d  h a b i t u a l  a d d i c t i o n  

t o  a l c o h o l  before  a n y  c i v i l  l i a b i l i t y  w o u l d  r e s u l t  f o r  s e r v i n g  

a l c o h o l i c  b e v e r a g e s  t o  t h a t  customer.  

B o t h  t h e  F i f t h  D i s t r i c t  i n  t h e  i n s t a n t  case a n d  t h e  F i r s t  

D i s t r i c t  i n  P r i t c h a r d  v .  Jax L i q u o r s ,  I n c . ,  5 9 9  So. 2d 9 2 6  ( F l a .  

1st DCA 1 9 8 6 ) ,  f a i l e d  t o  r e c o g n i z e  t h a t  S e c t i o n  7 6 8 . 1 2 5  m u s t  b e  

r e a d  i n  p a r i  materia w i t h  t h e  c r i m i n a l  s t a t u t e s  w h i c h  s p a w n e d  a 
_.__I 

c i v i l  cause of a c t i o n  a g a i n s t  l i q u o r  v e n d o r s  i n  t h e  f i r s t  place.  

R e a d i n g  S e c t i o n  7 6 8 . 1 2 5  i n  c o n j u n c t i o n  w i t h  S e c t i o n  5 6 2 . 1 1  a n d  

S e c t i o n  5 6 2 . 5 0  c l a r i f i e s  l e g i s l a t i v e  i n t e n t .  A l t h o u g h  t h e  

P r i t c h a r d  court  d e c l i n e d  t o  read S e c t i o n  7 6 8 . 1 2 5  i n  p a r i  materia -- 
w i t h  S e c t i o n  5 6 2 . 5 0 ,  i t  d i d  n o t  d i s p e n s e  w i t h  t h e  r e q u i r e m e n t  

t h a t  a v e n d o r  h a v e  a c t u a l  k n o w l e d g e  of a c u s t o m e r ' s  h a b i t u a l  

a d d i c t i o n  b e f o r e  c i v i l  l i a b i l i t y  c o u l d  b e  i m p o s e d .  

The F i r s t  Dis t r ic t  d i d  n o t  g o  s o  f a r  as t o  h o l d ,  a s  a s s e r t e d  

b y  R e s p o n d e n t ,  t h a t  l i a b i l i t y  c o u l d  be i m p o s e d  b y  proof i n  t h e  

form of c i r c u m s t a n t i a l  e v i d e n c e  t h a t  a v e n d o r  s h o u l d  h a v e  known 
a 
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0 t h a t  t h e  p e r s o n  s e r v e d  was h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l ,  The  

court  h e l d  o n l y  t h a t  a n  a l l e g a t i o n  of w r i t t e n  n o t i c e  was n o t  

n e c e s s a r y  t o  s t a t e  a cause of a c t i o n  a g a i n s t  a n  a l c o h o l i c  

b e v e r a g e  vendor  f o r  knowingly s e r v i n g  a l c o h o l  t o  a p e r s o n  

h a b i t u a l l y  a d d i c t e d .  

T h e  amended c o m p l a i n t  which t h e  P r i t c h a r d  c o u r t  uphe ld  

a l l e g e d  t h a t  t h e  vendor  s e r v e d  l i q u o r  "knowing , , . t h a t  t h e  

d e f e n d a n t  . . . was h a b i t u a l l y  a d d i c t e d  t o  t h e  use of any o r  a l l  

a l c o h o l i c  b e v e r a g e s . "  499 So. 2d a t  927. The amended c o m p l a i n t  

d i d  n o t  a l l e g e  t h a t  t h e  vendor  s h o u l d  have  known t h e  cus tomer  was 

h a b i t u a l l y  a d d i c t e d .  T h e  cou r t ' s  h o l d i n g  t h a t  a n  a l l e g a t i o n  of 

w r i t t e n  n o t i c e  was n o t  a p r e r e q u i s i t e  t o  s t a t e  a cause of a c t i o n  

unde r  S e c t i o n  768.125 was t h u s  n o t  e q u i v a l e n t  t o  h o l d i n g ,  a s  

r e l a t e d  by Responden t ,  t h a t  no d i r e c t  n o t i c e  was r e q u i r e d  f o r  

i m p o s i t i o n  of l i a b i l i t y .  The re  is  n o t  t h e  s l i g h t e s t  i n d i c a t i o n  

i n  P r i t c h a r d  t h a t  t h e  c o u r t  c o n s i d e r e d  a n y t h i n g  l e s s  t h a n  a c t u a l  

knowledge by d i r e c t  n o t i c e  of a c u s t o m e r ' s  h a b i t u a l  a d d i t i o n  t o  

be  r e q u i r e d  by t h e  s t a t u t e .  

The R e s p o n d e n t ' s  a rgument  t h a t  t h e  L e g i s l a t u r e  was presumed 

t o  have  known t h e  f a i r  meaning of i t s  chosen  l a n g u a g e  and t o  have  

e x p r e s s e d  i t s  i n t e n t  by t h e  u s e  of  t h e  words found i n  t h e  s t a t u t e  

was i n c o n s i s t e n t  w i t h  h e r  i n t e r p r e t a t i o n  of S e c t i o n  768.125. 

Respondent  u rged  t h a t  t h e  l a n g u a g e  impos ing  l i a b i l i t y  f o r  

"knowingly  s e r v [ i n g l  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  t h e  use of 

any o r  a l l  a l c o h o l i c  b e v e r a g e s "  be i n t e r p r e t e d  as p r o v i d i n g  a 

cause of a c t i o n  a g a i n s t  a vendor  who s h o u l d  have  known t h a t  a a - 
p e r s o n  m i g h t  be  h a b i t u a l l y  a d d i c t e d .  T h i s  i n t e r p r e t a t i o n  d o e s  
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n o t  comply w i t h  t h e  v e r y  rules  of  s t a t u t o r y  c o n s t r u c t i o n  c i t e d  by 

t h e  Respondent .  

R e q u i r i n g  d i r e c t  e v i d e n c e  t h a t  a vendor  had a c t u a l  knowledge 

of a c u s t o m e r ' s  h a b i t u a l  a d d i c t i o n  would n o t  f o s t e r  " w i l l f u l  

b l i n d n e s s "  on t h e  p a r t  of v e n d o r s  as  s u g g e s t e d  by Respondent .  

Even i f  i t  d i d ,  no harm would r e s u l t .  The  d o c t r i n e  of w i l l f u l  

b l i n d n e s s  i m p l i e s  knowledge w h e r e  t h e r e  is a f i n d i n g  t h a t  t h e  

d e f e n d a n t  i n t e n d e d  t o  c h e a t  t h e  a d m i n i s t r a t i o n  of j u s t i ce  by 

i g n o r i n g  t h e  o b v i o u s  f a c t s  of  t h e  s i t u a t i o n .  W e t z l e r  v .  S t a t e ,  

455 So. 2d 511,  513 n . 2  ( F l a .  1st DCA 1 9 8 4 ) .  

I n t e r p r e t i n g  S e c t i o n  768.125 as  s u g g e s t e d  by Respondent  would 

r e d u c e  t h e  r e q u i r e m e n t  of knowledge t o  a p u r e  n e g l i g e n c e  

s t a n d a r d .  The  L e g i s l a t u r e  o b v i o u s l y  d i d  n o t  i n t e n d  t o  impose 

l i a b i l i t y  on v e n d o r s  f o r  n e g l i g e n t l y  s e r v i n g  h a b i t u a l  a d d i c t s .  

Had i t  so  i n t e n d e d ,  i t  would have  used  t h e  word " n e g l i g e n t l y "  

r a the r  t h a n  "knowingly ."  

R e s p o n d e n t ' s  a s s e r t i o n  t h a t  S e c t i o n  768.125 creates  a new 

r i g h t  i n  members of t h e  g e n e r a l  p u b l i c  was s p e c i f i c a l l y  r e j e c t e d  

by t h i s  C o u r t  i n  M i g l i o r e  v .  Crown Liquors  of  Broward, I n c . ,  448 

So. 2d 978 ,  980 ( F l a .  1 9 8 4 ) .  Because t h e  s t a t u t e  s i m p l y  c o d i f i e d  

t h e  e x i s t i n g  c i v i l  l i a b i l i t y  of l i q u o r  v e n d o r s  w h i c h  c o u l d  r e su l t  

f rom v i o l a t i o n  of a c r imina l  s t a t u t e ,  t h e  r e q u i r e m e n t  of w r i t t e n  

n o t i c e  t o  p r o v e  a vendor  had a c t u a l  knowledge of  a c u s t o m e r ' s  

h a b i t u a l  a d d i t i o n  d o e s  n o t  emasculate t h e  s t a t u t e ,  no r  d o e s  i t  

s u b v e r t  l e g i s l a t i v e  i n t e n t .  W r i t t e n  n o t i c e  h a s  a l w a y s  been a 

p r e r e q u i s i t e  t o  c i v i l  l i a b i l i t y  unde r  S e c t i o n  562.50,  and t h e  
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L e g i s l a t u r e  d i d  n o t  i n t e n d  t o  e x p a n d  t h e  p o t e n t i a l  l i a b i l i t y  of 

v e n d o r s  by e n a c t i n g  S e c t i o n  7 6 8 . 1 2 5 .  

The  F i f t h  D i s t r i c t  e r r e d  i n  i t s  i n t e r p r e t a t i o n  of S e c t i o n  

7 6 8 . 1 2 5 .  The S e c o n d  D i s t r i c t  c o r r e c t l y  h e l d  i n  E l l i s  v .  N.G.N.  

of Tampa, I n c . ,  5 6 1  So. 2d 1 2 0 9  ( F l a .  2d DCA 1 9 9 0 ) ,  t h a t  

l i a b i l i t y  c a n  be i m p o s e d  o n  a l i q u o r  v e n d o r  o n l y  i f  t h e  v e n d o r  

serves  a l c o h o l i c  b e v e r a g e s  t o  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  

a l c o h o l  a f t e r  r e c e i v i n g  w r i t t e n  n o t i c e  of t h e  c u s t o m e r ' s  

a d d i c t i o n .  The  o p i n i o n  of t h e  F i f t h  Dis t r ic t  i n  t h e  i n s t a n t  case 

s h o u l d  be q u a s h e d ,  a n d  t h e  r e a s o n i n g  of t h e  S e c o n d  D i s t r i c t  

a d o p t e d .  The  summary j u d g m e n t  e n t e r e d  i n  f a v o r  of t h e  P e t i t i o n e r  

i n  t h e  i n s t a n t  case s h o u l d  b e  a f f i r m e d .  

11. 

THE FIFTH DISTRICT ERRED I N  HOLDING THERE WAS 
SUFFICIENT EVIDENCE TO CREATE A J U R Y  I S S U E  PRECLUDING 

ENTRY OF SUMMARY JUDGMENT I N  FAVOR OF PETITIONER. 

Even  a s s u m i n g  t h a t  a r e a s o n a b l e  man c o u l d  f i n d  n e g l i g e n c e  o n  t h e  

p a r t  of People ' s  i n  s e r v i n g  D a n i e l  Hoag o n  t h e  n i g h t  of t h e  

a c c i d e n t ,  R e s p o n d e n t  f a i l e d  t o  o f f e r  a n y  r a t i o n a l  s u p p o r t  f o r  t h e  

F i f t h  D i s t r i c t ' s  d e t e r m i n a t i o n  t h a t  s u c h  n e g l i g e n c e  was a c t i o n a b l e .  

R e s p o n d e n t  h a s  a c k n o w l e d g e d  t h a t  a n y  l i a b i l i t y  of P e o p l e ' s  m u s t  b e  

f o u n d e d  o n  t h e  c a u s e  of a c t i o n  r e c o g n i z e d  i n  S e c t i o n  7 6 8 . 1 2 5 .  A s  

d i s c u s s e d  i n  P o i n t  I a b o v e ,  S e c t i o n  7 6 8 . 1 2 5  d o e s  n o t  p r o v i d e  f o r  a 

c a u s e  of a c t i o n  i n  n e g l i g e n c e  b u t  requires t h a t  a l i q u o r  v e n d o r  s u c h  

as  P e o p l e ' s  k n o w i n g l y  f u r n i s h  i n t o x i c a t i n g  b e v e r a g e s  t o  a p e r s o n  

h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l .  

The  f i r s t  i n q u i r y  u n d e r  t h e  s t a t u t e  t h u s  b e c o m e s  w h e t h e r  t h e  

p e r s o n  t o  whom l i q u o r  was s e r v e d  was i n  f a c t  h a b i t u a l l y  a d d i c t e d  t o  
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a l c o h o l .  The s t a t u t e  d o e s  n o t  permit l i a b i l i t y  t o  be 

v e n d o r  i f  i t s  c u s t o m e r  m i g h t  h a v e  b e e n  a n  a l c o h o l i c .  

c u s t o m e r  was n o t  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l ,  t h e r  

imposed o n  t h e  

If t h e  

is  n o  

l i a b i l i t y  o n  t h e  p a r t  of t h e  v e n d o r  f o r  a n y  damage  w h i c h  m i g h t  

r e s u l t  from t h e  c u s t o m e r ' s  i n t o x i c a t i o n .  

P e t i t i o n e r  a r g u e d  i n  i t s  I n i t i a l  Brief t h a t  a n y  i n f e r e n c e  from 

c i r c u m s t a n t i a l  e v i d e n c e  t h a t  Hoag was h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  

m u s t  h a v e  b e e n  e s t a b l i s h e d  a s  a n  u n d i s p u t e d  f a c t  before R e s p o n d e n t  

w o u l d  be e n t i t l e d  t o  r e l y  upon  a d d i t i o n a l  c i r c u m s t a n t i a l  e v i d e n c e  t o  

s u p p o r t  a f u r t h e r  i n f e r e n c e  t h a t  Peop le ' s  had k n o w l e d g e  of t h e  

a d d i c t i o n .  T h i s  a r g u m e n t  is  s u p p o r t e d  by t h e  cases of Voelker  v .  

Combined  I n s u r a n c e  Co .  of America, 7 3  So. 2d 4 0 3  ( F l a .  1 9 5 4 ) ,  a n d  

F i d e l i  v .  C o l s o n ,  1 6 5  So. 2d 7 9 4  ( F l a .  3d DCA 1 9 6 4 ) ,  c e r t  d e n i e d ,  

1 7 1  So,  2d  390  ( 1 9 6 4 ) ,  d i s c u s s e d  i n  P e t i t i o n e r ' s  I n i t i a l  B r i e f .  

T h o s e  cases a n d  o t h e r s  h o l d  t h a t  i f  more t h a n  o n e  l o g i c a l  i n f e r e n c e  

c a n  be d r a w n  from t h e  f a c t s  s u p p o r t i n g  t h e  i n i t i a l  i n f e r e n c e  a n d  

t h a t  i n f e r e n c e  i s  e s s e n t i a l  t o  t h e  s e c o n d  i n f e r e n c e ,  t h e  e v i d e n c e  i s  

n o t  s u f f i c i e n t  t o  s u b m i t  t o  t h e  j u r y .  

J u s t  a s  t h e  e v i d e n c e  was n o t  s u f f i c i e n t  i n  e i t h e r  Voelker or 

F i d e l i ,  t h e  e v i d e n c e  i n  t h e  i n s t a n t  case was i n s u f f i c i e n t  t o  a l low 

t h e  case t o  be s u b m i t t e d  t o  a j u r y .  W i t h  respect t o  Hoag's a l l e g e d  

a d d i c t i o n  t o  a l c o h o l ,  t h e  q u e s t i o n  was n o t ,  a s  a r g u e d  by R e s p o n d e n t ,  

w h e t h e r  t h e r e  was a n y  v e r s i o n  of t h e  f a c t s  u p o n  w h i c h  a j u r y  c o u l d  

f i n d  i n  Sabo's f a v o r .  R a t h e r ,  t h e  i s s u e  was w h e t h e r  a c o n c l u s i o n  

t h a t  Hoag was h a b i t u a l l y  a d d i c t e d  t o  a l coho l  was t h e  _._ o n l y  l o g i c a l  

i n f e r e n c e  wh ich  c o u l d  be d r a w n  from t h e  c i r c u m s t a n t i a l  e v i d e n c e  o n  

t h a t  i s s u e .  

- 
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A s  P e t i t i o n e r  argued a t  the hearing on i ts  motion f o r  summary 

judgment, Hoag's depos i t ion  testimony t h a t  he was an a l coho l i c  was 

not admissible .  ( R . 2 6 )  Respondent's content ion i n  her Answer Brief 

t h a t  Hoag's testimony was an admission aga ins t  h i s  own s e l f  i n t e r e s t  

misses the poin t .  Even assuming the statement q u a l i f i e d  under a 

hearsay exception, i t  was inadmissible  f o r  other  reasons.  

People 's  objected t o  Hoag's testimony because i t  i s  an opinion 

and because i t  was untrustworthy. While Hoag, a s  a l ay  person, may 

have been q u a l i f i e d  t o  t e s t i f y  a s  t o  h i s  own i n t o x i c a t i o n ,  he was 

not q u a l i f i e d  t o  render an exper t  opinion t h a t  he was h a b i t u a l l y  

addicted t o  a lcohol .  Moreover, Hoag's opinion was n o t  supported by 

the f a c t s  s ince  t h e r e  was no evidence h e  was a t  any time 

phys io logica l ly  dependent on a lcohol .  

0 Evident iary matter suppo t i n g  and opposing a motion f o r  summary 

judgment m u s t  s e t  f o r t h  s u c h  f a c t s  a s  would be admissible i n  

evidence and m u s t  be competent t o  prove the mat te rs  s t a t e d  t h e r e i n .  

Holl v .  Ta lco t t ,  1 9 1  So. 2d 4 0 ,  45  ( F l a .  1 9 6 6 ) ;  Hurricane Boats, 

I n c .  v .  C e r t i f i e d  I n d u s t r i a l  Fab r i ca to r s ,  I n c . ,  2 4 6  So. 2d 1 7 4  (F la .  

3d DCA 1 9 7 1 ) .  Once t h e  movant o n  a mot ion  f o r  summary judgment 

success fu l ly  meets the burden of showing the absence of any genuine 

i s sue  of ma te r i a l  f a c t ,  t h e  opponent is  required t o  show by 

competent evidence t h a t  i s s u e s  do remain t o  be t r i e d .  Holl v .  

Ta lco t t ,  1 9 1  So. 2d a t  4 3 .  I f  the opposing par ty  o n  a mot ion  f o r  

summary judgment f a i l s  t o  produce competent ev iden t i a ry  matter 

s u f f i c i e n t  t o  s u b m i t  the case t o  a ju ry ,  the movant is  e n t i t l e d  t o  a 

judgment a s  a matter of law. Hoag's s e l f - se rv ing  testimony was not 
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@ 
a d m i s s i b l e  and was no t  competent e v i d e n t i a r y  matter t o  p r e c l u d e  t h e  

e n t r y  of a summary judgment f o r  P e t i t i o n e r .  

While t h e  remain ing  tes t imony o u t l i n e d  on pages  2 0 - 2 1  of 

Respondent ' s  Answer B r i e f  could  a rguab ly  s u p p o r t  an i n f e r e n c e  t h a t  

Hoag f r e q u e n t l y  became i n t o x i c a t e d ,  i t  a l s o  was n o t  s u f f i c i e n t  t o  

p r e c l u d e  t h e  e n t r y  of summary judgment because i t  d i d  no t  lead t o  

t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  Hoag was h a b i t u a l l y  a d d i c t e d  t o  

a l c o h o l .  Respondent ' s  coun te r  t o  P e t i t i o n e r  ' s  argument t h a t  Hoag's 

work h i s t o r y  i n d i c a t e d  h e  was no t  a n  a l c o h o l i c  was i t s e l f  s p e c i o u s .  

Respondent is  a p p a r e n t l y  con tend ing  t h a t  her  a r t i c l e  s t a t i n g  t h a t  

80% of a l l  a l c o h o l i c s  a re  employable e s t a b l i s h e s  t h a t  Hoag was - 
h a b i t u a l l y  a d d i c t e d .  

A s  w i t h  t h e  " s i g n p o s t s  

s t a t i s t i c  a s  t o  t h e  employ 

of a l coho l i sm,"  Respondent took her  

b i l i t y  of a l c o h o l i c s  o u t  of c o n t e x t  f 

t h e  remainder of t h e  a r t i c l e  i n  w h i c h  i t  appeared .  That a r t i c l e  

a l s o  s t a t e s  t h a t  absen tee i sm of a l c o h o l i c s  c o s t s  a lmos t  h a l f  a 

om 

b i l l i o n  d o l l a r s  i n  l o s t  wages each y e a r .  1 6  American J u r i s p r u d e n c e  

Proof  of F a c t s ,  Alcohol ism,  S e c t i o n  1 5 ,  p.584. Moreover, w h a t  

d i s t i n g u i s h e s  t h e  a l c o h o l i c  from t h e  v a s t  m a j o r i t y  of peop le  who 

d r i n k  i s  t h a t  a l c o h o l  i n t e r f e r e s  w i t h  a normal way of l i v i n g  f o r  t h e  

a l c o h o l i c .  I d .  a t  583. - 
There was a b s o l u t e l y  no e v i d e n c e  below t h a t  a l c o h o l  i n t e r f e r e d  

w i t h  a normal way of l i v i n g  f o r  D a n i e l  Hoag. I t  d i d  n o t  hamper h i s  

employment. To t h e  c o n t r a r y ,  Hoag a p p a r e n t l y  worked ha rde r  and 

l o n g e r  than  most of h i s  co-workers. Most s i g n i f i c a n t l y ,  t h e  peop le  

who knew him b e s t  d i d  no t  c o n s i d e r  h i m  t o  be a n  a l c o h o l i c .  
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I n  t h i s  case t h e r e  was no i s sue  of  ma te r i a l  f ac t  t o  preclude t h e  

e n t r y  of summary judgment  i n  f a v o r  of P e o p l e ' s .  T h e  e v i d e n c e  was 

l e g a l l y  i n s u f f i c i e n t  t o  s u b m i t  t o  t h e  j u r y  because i t  required a n  

i n f e r e n c e  of knowledge t o  be founded upon a n o t h e r  i n f e r e n c e  t h a t  

David Hoag was h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l ,  and t h a t  i n f e r e n c e  

was n o t  e s t a b l i s h e d  t o  t h e  e x c l u s i o n  of a l l  o t h e r  r e a s o n a b l e  

t h e o r i e s .  T h e  t r i a l  c o u r t  p r o p e r l y  e n t e r e d  summary judgment i n  

f a v o r  of P e t i t i o n e r .  

T h e  F i f t h  D i s t r i c t ' s  o p i n i o n  s h o u l d  be quashed  and t h e  summary 

judgment  i n  f a v o r  of P e t i t i o n e r  aff i rmed.  
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CONCLU S I ON 

The o p i n i o n  of t h e  F i f t h  Dis t r ic t  i n  t h e  i n s t a n t  case s h o u l d  be 

q u a s h e d ,  a n d  t h e  r e a s o n i n g  of t h e  S e c o n d  D i s t r i c t  i n  E l l i s  a d o p t e d  

a n d  l i m i t e d  t o  cases w h e r e  a p e r s o n  h a b i t u a l l y  a d d i c t e d  t o  a l c o h o l  

or a member of a n y  of t h e  classes of p e r s o n s  e n u m e r a t e d  i n  S e c t i o n  

5 6 2 . 5 0  s u f f e r  d a m a g e s  as  t h e  r e s u l t  of t h e  k n o w i n g  s a l e  of a l c o h o l  

t o  t h e  h a b i t u a l  a d d i c t .  The  summary j u d g m e n t  e n t e r e d  i n  f a v o r  of 

t h e  P e t i t i o n e r  i n  t h e  i n s t a n t  case s h o u l d  b e  A f f i r m e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

S m a l b w ,  J o h n s o n ,  Rosier,  Bussey,  
Rooney  & Ebbets ,  P. A .  
P. 0. BOX 5 3 1 0 8 6  
O r l a n d o ,  FL 32853-1086  
( 4 0 7 ) 4 2 3 - 7 2 8 7  
F l o r i d a  Bar N o :  374210  
A t t o r n e y s  f o r  P e t i t i o n e r  
Peop le ' s  R e s t a u r a n t ,  I n c .  
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