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PRELIMINARY STATEMENT 

Anthony Fontana was t h e  defendant below and s h a l l  be 

r e f e r r e d  t o  as " p e t i t i o n e r "  i n  t h i s  b r i e f .  The S t a t e  o f  

F l o r i d a  w i l l  be r e f e r r e d  t o  as "respondent."  

References t o  t h e  r e c o r d  w i l l  be preceded by " R . "  
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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was a r res ted  and charged w i t h  possession o f  

cocaine ( R  6 6 ) .  A hear ing on p e t i t i o n e r ' s  mot ion t o  suppress 

was h e l d  on A p r i l  21, 1989 ( R  3 ) .  

O f f i c e r  Ronald Maresco was t h e  on ly  wi tness a t  t h e  

hear ing ( R  4 ) .  O f f i c e r  Maresco t e s t i f i e d  t h a t  he and h i s  

par tner  were p a t r o l l i n g  t h e  pa rk ing  l o t  o f  "Tracks West" i n  

t h e  e a r l y  morning hours o f  Saturday, October 8 ,  1988 ( R  6 ) .  

They a r r i v e d  i n  t h e  park ing  l o t  between 1:30 and 1 : 4 5  a.m. 

( R  8 ) .  They were p a t r o l l i n g  t h e  l o t  because t h e r e  had been 

problems w i t h  minors d r i nk ing ,  gang f i g h t s  and drugs ( R  6 - 7 ) .  

I t  was common f o r  gang members t o  "hang ou t "  i n  t h e  area (R 

6 ) .  The Broward S h e r i f f ' s  O f f i c e  had t h e i r  gang squad t h e r e  

and t h e  o f f i c e r  from t h e  Davie P o l i c e  Department who deals  

0 w i t h  gangs was u s u a l l y  t h e r e  ( R  7 ) .  

A l l  t h e  pa rk ing  a t  t h a t  hour was used f o r  Tracks West 

Lounge ( R  8 ) .  When t h e  o f f i c e r s  a r r i v e d ,  they observed 

i n d i v i d u a l s  i n  t h e  pa rk ing  l o t ,  moving back and f o r t h ,  i n s i d e  

and ou ts ide  (R  8 ) .  Maresco and h i s  pa r tne r  observed 

p e t i t i o n e r  going i n  and ou t  o f  Tracks West numerous t imes 

w i t h  d i f f e r e n t  groups of  people ( R  8 ,  9 ,  10 ) .  P e t i t i o n e r  was 

wearing a r e d  jumpsui t  w i t h  t h e  word "Trooper" w r i t t e n  on t h e  

back ( R  10) .  He had a l a r g e  amount o f  go ld  on h i s  hands and 

neck (R  10) .  A f t e r  t h e  o f f i c e r s  had seen p e t i t i o n e r  " i n  and 

ou t  o f  t h e  establ ishment on d i f f e r e n c e  [ s i c ]  occasions," 

p e t i t i o n e r  came ou t  and entered t h e  Mustang a f i n a l  t i m e  ( R  

2 7 ) .  The l a s t  t ime  he came out ,  i t  was around two i n  t h e  
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morning ( R  10). Petitioner went to a vehicle with another 

group of people ( R  10-11). The vehicle was backed in the 

parking spot ( R  10, initial brief p. 6). They looked around 

the lot to see if anyone was watching them ( R  24, 34). One 

individual got in the driver's seat and another in the rear 

seat ( R  11). Petitioner got in the front passenger's seat ( R  

11). The person in the rear seat was only in the car for two 

or three minutes ( R  11). Subsequently, petitioner and the 

driver got out of the car ( R  26, 28). A fourth individual 

approached the vehicle and spoke with the person on the 

driver's side ( R  11). Petitioner got back in the car ( R  26). 

Before the fourth person got in the driver's seat, he looked 

over the entire lot to be certain no one was watching ( R  11, 

18, 25). He appeared nervous ( R  11). He wanted to be sure 

0 that no one was watching them ( R  12). 

Based on his training and the totality of the 

circumstances, Maresco believed that drug deals were taking 

place from the vehicle ( R  12, 22-23, 3 3 ) .  Maresco said that 

it was not unusual to see individuals standing in a parking 

lot ( R  24). However, it is unusual to see three individuals 

get in a car, stay there a short time, exit the vehicle and 

then two individuals get back into the same vehicle and not 

leave the parking lot ( R  25). 

Maresco pulled the unmarked car (a Mustang) behind the 

vehicle petitioner was in ( R  12). Maresco went to the 

driver's side and his partner went to the passenger's side ( R  

12). The officers were wearing street clothes ( R  13). There 0 
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was a heavy tint on the windows and Maresco could not see 

inside, so he went to the front of the vehicle and shined a 

flashlight through the windshield and announced that he was a 

police officer ( R  13). He identified himself because the 

officers were in plain clothes and he did not want the 

occupants to think he was trying to "rip them off." ( R  11). 

If the driver of the car petitioner was in was going to back 

out, the police vehicle would have been in the way ( R  35, 

36). 

a 

Officer Maresco testified that loitering i s  not 

permitted in the lot ( R  14). Other officers are assigned to 

prevent loitering in the parking lot ( R  14). The officer 

looked through the windshield for his safety ( R  15). As he 

shined his flashlight, he saw petitioner make a furtive 

movement to conceal something under the passenger seat ( R  

15). Officer Maresco yelled to his partner to inform him of 

the movement ( R  16). His partner banged on the passenger's 

window and told petitioner to open the door ( R  16). He did 

that because he did not know if petitioner was trying to 

conceal a weapon ( R  17). Petitioner then exited the car ( R  

17). When petitioner got out, Maresco saw a plastic baggie 

with a white powdery substance laying on the floor on the 

passenger's side ( R  17, 34). 

0 

Based on his experience and training, Maresco believed 

the substance was cocaine ( R  18). Petitioner and the 

occupant sitting in the driver's seat were taken to the rear 

of the car ( R  18). The substance field-tested positive for a 
4 



cocaine (R 1 8 ) .  T h i r t y - f i v e  d o l l a r s  was found on t h e  f l o o r  

(R 1 9 ) .  Four hundred s i x t y - s i x  d o l l a r s  was found on 

p e t i t i o n e r ' s  person (R 19). The car p e t i t i o n e r  was s i t t i n g  

i n  was never running (R 2 9 ) .  The t r i a l  judge s t a t e d  t h a t  he 

be l i eved  t h a t  t h e  o f f i c e r s '  a c t  o f  p u l l i n g  t h e i r  car behind 

t h e  o ther  car d i d  n o t  c o n s t i t u t e  a de ten t i on  ( R  38). He a l so  

found t h a t  t h e  o f f i c e r  had a r i g h t  t o  sh ine h i s  l i g h t  i n  t h e  

v e h i c l e  (R 3 8 ) .  The t r i a l  judge found t h a t  t h e r e  was a 

de ten t i on  a t  t h e  t i m e  t h a t  p e t i t i o n e r  was t o l d  t o  get  ou t  o f  

t h e  car ( R  3 9 ) .  The judge s a i d  t h a t  he was i n c l i n e d  t o  look 

a t  t h e  i n t e n t  o f  t h e  o f f i c e r  (R 3 9 ) .  He f e l t  t h a t  t h e  

o f f i c e r  was look ing  f o r  drugs, n o t  weapons (R 4 0 ) .  Because 

t h e  o f f i c e r  was look ing  f o r  drugs, n o t  weapons, t h e  t r i a l  

judge s a i d  he was i n c l i n e d  t o  r u l e  i n  favor  o f  p e t i t i o n e r  ( R  

@ 4 0 ) .  

The judge questioned whether t h e  passenger i n  a 

s t a t i o n a r y  veh ic le ,  w i t h  t h e  engine o f f ,  has s tanding t o  

chal lenge t h e  search o f  t h e  v e h i c l e  ( R  46 -47 ) .  The judge 

noted t h a t  t h i s  was n o t  a s top o f  a moving v e h i c l e  o r  a 

v e h i c l e  t h a t  was at tempt ing t o  leave (R 4 7 ) .  He s t a t e d  t h a t  

when you have a v e h i c l e  t h a t  i s  n o t  moving, t h e r e  i s  no nexus 

between t h e  passenger and t h e  car (R 4 9 ) .  The judge 

questioned whether p e t i t i o n e r  had s tanding when t h e  car i s  

n o t  be ing used as a conveyance, because any se izure  o f  t h e  

car i s  n o t  what i s  impeding p e t i t i o n e r ' s  t r a v e l  ( R  4 9 ,  51- 

5 2 ) .  He s a i d  t h a t  (R 59-60) :  

The issue i s  s o l e l y  a quest ion i f  he i s  u n l a w f u l l y  
deta ined i s  i t  because o f  h i s  un lawfu l  de ten t i on  t h a t  

5 



t h e  evidence i s  found. And i f  i t ' s  not, i f  t h e y  a r e  
separate,  t h e  c l e a r e s t  example o f  a l l  i s  where he i s  
s t a n d i n g  o u t s i d e  o f  t h e  automobi le  t e n  f e e t  away and he 
i s  u n l a w f u l l y  d e t a i n e d  he c a n ' t  b e g i n  t o  c l a i m  any 
s t a n d i n g  t o  c h a l l e n g e  t h e  search o f  t h e  automobi le  a t  
t h a t  p o i n t  because i t  i s  n o t  h i s  u n l a w f u l  d e t e n t i o n  t h a t  
i s  d e t a i n i n g  t h e  automobi le .  

The judge asked t h a t  t h e  p a r t i e s  p r o v i d e  h i m  w i t h  

memoranda of law (R 5 2 ) .  Those memoranda were t o  assume t h a t  

t h e  search o f  t h e  v e h i c l e  was i l l e g a l  (R 5 2 ) .  The t r i a l  

judge s t a t e d  t h a t  t h e  v e h i c l e  was n o t  stopped by t h e  o f f i c e r s  

(R 53) .  The judge quest ioned whether a passenger has 

s t a n d i n g  i f  a v e h i c l e  i s  parked, w i t h  t h e  engine o f f ,  when 

t h e  v e h i c l e  i s  approached (R 5 4 ,  5 6 ) .  The judge d i d  n o t  

b e l i e v e  p e t i t i o n e r  had s t a n d i n g  (R 5 4 ) .  

The p u b l i c  defender s t a t e d  t h a t  t h e  e n t i r e  i n c i d e n t  o f  

t h e  o f f i c e r s  approaching t h e  c a r  happened ve ry  q u i c k l y  (R 

5 5 ) .  The t r i a l  judge no ted  t h a t  where t h e  ca r  i s  a l ready  

stopped, t h e  evidence i s  found n o t  as a r e s u l t  o f  t h e  

defendant b e i n g  stopped, i t  i s  t h e  r e s u l t  o f  t h e  s e i z u r e  o f  

t h e  v e h i c l e  (R 5 7 ) .  

6 



SUMMARY OF THE ARGUMENT 

As a passenger in an already stopped vehicle, petitioner 

lacks standing. Additionally, the officer's action in 

telling petitioner to open the door was not the cause of the 

discovery of the cocaine. More important, given the 

officer's experience and the totality of the circumstances, 

he was justified in his actions. 
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ARGUMENT 

P O I N T  I 

THE FOURTH DISTRICT CORRECTLY CONCLUDED THAT 
THE TRIAL JUDGE ERRED I N  GRANTING P E T I T I O N E R ' S  
MOTION TO SUPPRESS. 

I n  moving f o r  t h e  suppress ion o f  evidence, i t  i s  t h e  

de fendan t ' s  burden t o  e s t a b l i s h  a reasonable e x p e c t a t i o n  o f  

p r i v a c y  i n  t h e  passenger compartment o f  a n o t h e r ' s  v e h i c l e .  

Amoss v.  S ta te ,  547 So.2d 716, 716-17 ( F l a .  1 s t  DCA 1989). 

Here, p e t i t i o n e r  made no such showing. A passenger no rma l l y  

does n o t  have s t a n d i n g  t o  c o n t e s t  t h e  search o f  t h e  c a r .  

Amoss, 547 So.2d a t  7 1 7 ,  and S t a t e  v .  Sears, 493 So.2d 

99, 100 ( F l a .  4 t h  DCA 1986). 

I n  S t a t e  v.  Rome, 500 So.2d 255 ( F l a .  1 s t  DCA 1989), an 

o f f i c e r  t e s t i f i e d  t h a t  he was conduc t ing  s u r v e i l l a n c e  when he 

n o t i c e d  two men i n  a parked p i c k u p  t r u c k .  He saw t h e  d r i v e r  

h o l d i n g  what appeared t o  be a baggie o f  mar i j uana .  The 

o f f i c e r  adv ised t h e  d r i v e r  and t h e  defendant t h a t  t h e y  were 

under a r r e s t  and r e a d  them t h e i r  r i g h t s .  The o f f i c e r  t h e n  

se i zed  t h e  baggie f rom a cubbyhole i n  t h e  dashboard where t h e  

d r i v e r  i n d i c a t e d  he had p u t  it. In  s e i z i n g  t h e  baggie,  t h e  

o f f i c e r  a l s o  se i zed  a sma l l ,  opaque bag, which was l a t e r  

found t o  c o n t a i n  cocaine. The t r i a l  judge g ran ted  t h e  m o t i o n  

t o  suppress, s t a t i n g  t h a t  he would have denied i t  had he 

b e l i e v e d  t h a t  t h e  o f f i c e r  saw t h e  contraband be fo re  he 

approached t h e  t r u c k .  

The f i r s t  d i s t r i c t  reversed,  s t a t i n g  t h a t  t h e  defendant,  

as a passenger, had n o t  demonstrated s t a n d i n g  t o  c o n t e s t  t h e  

a 



search. The c o u r t  found it unnecessary t o  reach t h e  q u e s t i o n  

o f  t h e  l e g a l i t y  o f  t h e  search. See a l s o  S t a t e  v.  B a r t z ,  431 

So.2d 704, 704-05 ( F l a .  2d DCA 1983) and Acebo v .  S t a t e ,  415 

So.2d 909 ( F l a .  2d DCA), r e v i e w  denied, 424 So.2d 760 ( F l a .  

1982). S ince  p e t i t i o n e r  lacked s tand ing ,  he cannot c o n t e s t  

t h e  o f f i c e r ' s  a c t i o n s .  

S t a t e  v .  Be& 451 So.2d 882 ( F l a .  4 t h  DCA 1984), cause 

dismissed, S t a t e  v .  Lennon, 469 So.2d 750 ( F l a .  1985), i s  n o t  

a p p l i c a b l e  t o  t h e  p r e s e n t  case. i n  Beja,  t h i s  C o u r t  found 

t h a t  a passenger had s t a n d i n g  t o  c h a l l e n g e  t h e  search because 

i t  was t h e  r e s u l t  o f  an u n l a w f u l  s t o p  o f  t h e  v e h i c l e .  Here, 

t h e  t r i a l  judge found t h a t  t h i s  was n o t  t h e  s t o p  o f  a moving 

v e h i c l e  o r  a v e h i c l e  t h a t  was a t t e m p t i n g  t o  leave (R 47). 

The t r i a l  judge c o r r e c t l y  quest ioned whether p e t i t i o n e r  had 

s tand ing ,  because u n l i k e  Beja,  t h e  s e i z u r e  o f  t h e  ca r  was n o t  

impeding p e t i t i o n e r ' s  t r a v e l .  He c o r r e c t l y  no ted  t h a t  when 

t h e  v e h i c l e  i s  n o t  moving, t h e r e  i s  no nexus between t h e  

passenger and t h e  v e h i c l e  ( R  49). C f .  W i l l i a m s  v .  S ta te ,  428 

So.2d 764, 764-65 ( F l a .  3d DCA 1983) (no u n l a w f u l  s t o p  where 

v e h i c l e  i s  s t a t i o n a r y ) .  

Assuming t h a t  t h i s  Cour t  d isagrees,  t h e  F o u r t h  

D i s t r i c t ' s  d e c i s i o n  was s t i l l  c o r r e c t .  As s t a t e d  by t h e  

c o u r t  i n  S t a t e  v, LeCroy, 435 So.2d 354, 357 ( F l a .  4 t h  DCA), 

r e h e a r i n g  denied, o p i n i o n  m o d i f i e d ,  441 So.2d 1182 ( F l a .  4 t h  

DCA 1983), approved i n  p a r t ,  quashed i n  part. ,  461 So.2d 88 

( F l a .  1984), c e r t .  denied, 473 U.S. 907, 105 S . C t .  3532, 87 

L.Ed.2d 656 (1985): 
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[tlhe exclusionary rule does not come into play 
merely because the proffered evidence is in fact 
the product of an illegal act. If . . . the 
illegal act merely contributed to the discovery of 
the allegedly tainted information and . . . such 
information would have been acquired lawfully even 
if the illegal act had never transpired, the 
presumptive taint is removed, and the apparently 
poisoned fruit is made whole. In other words, if . 
. . the illegal act was not an indispensable cause 
- of the discovery of the proffered evidence. the 
exclusionary rule does not apDly (emphasis 
supplied). 

The only arguably illegal action by the officer was 

telling petitioner to open the car door. Since petitioner 

lacked standing regarding the car, the officer could have 

simply opened the door, without talking to petitioner, and 

searched the car. The officers also could have ordered the 

person in the driver's seat out of the car and searched for 

the cocaine from that side. a - 
More important, the discovery of the cocaine was not the 

result o f  the allegedly illegal act of telling petitioner to 

open the door. The officer did not tell petitioner to get 

out of the car ( R  17-18). Petitioner did that on his own. 

The cocaine was found when petitioner exited the vehicle ( R  

17-18). It was spotted by Maresco, who was on the driver's 

side of the vehicle at the time (R 17, 18). Petitioner 

certainly had no standing to contest Maresco's entry of the 

vehicle from the driver's side. 

Accordingly, the order to open the door was not the 

cause of the discovery of the evidence. Cf. State v. Mendez, 

540 So.2d 930, 930 (Fla. 4th DCA 1989) (where defendant was 

simply asked for identification and he then stepped from his 
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vehicle revealing drugs, no founded suspicion was necessary). 

See also See Ni x  v. Williams, 467 U.S. 431, 104 S.Ct. 2501, 

81 L.Ed.2d 377 (1984) and LaFave, Search and Seizure, 5 11.4 

(1987). 

0 

Assuming arguendo that petitioner has standing, the 

result would not change. "To justify a temporary detention, 

only 'founded suspicion' in the mind of the detaining officer 

is required." State v .  Stevens, 354 So.2d 1244, 1247 (Fla. 

4th DCA 1978). " A  'founded suspicion' is a suspicion which 

has some factual foundation in the circumstances observed by 

the officer, when those circumstances are interpreted in 

light of the officer's knowledge." Id. at 1247. 

Here, the officers had a founded suspicion, justifying 

the investigation. The officers were patrolling an area 

known for gang fights, drugs and illegal drinking ( R  6-7). 

Petitioner was adorned with gold and wore a red jumpsuit with 

the "Trooper" insignia on the back ( R  10). There was a 

virtual parade of people with petitioner going in and out of 

the Lounge to the car over a very short period. Officer 

Maresco observed petitioner walking back and forth from the 

parking lot to the club, with different groups of people, at 

least three times over a period of fifteen to thirty minutes 

( R  6, 8, 9, 10, 27). 

0 

The last time petitioner came out, he went to a vehicle 

with another group of people ( R  10-11). They looked around 

the lot to see if anyone was watching them ( R  34). One 

individual got in the driver's seat and another in the rear 0 
1 1  



seat (R 11). Petitioner got in the front passenger's seat (R 

11). The individual in the rear seat was only in the car two 

or three minutes (R 11). Subsequently, petitioner and a 

person sitting in the driver's seat got out of the car ( R  

36). A fourth individual approached the vehicle and spoke 

with the person on the driver's side (R 11). Petitioner got 

back in the car ( R  26). Before the fourth individual got in 

the driver's seat, he looked over the lot to be certain no 

one was watching (R 1 1 ,  18, 25). He appeared nervous (R 11). 

Based on his training and the totality of the circumstances, 

Maresco believed that drug deals were taking place from the 

vehicle (R 12, 33). 

A t  this time there was a founded suspicion. See cases 

on pp. 12-14, infra; In Interest of G.A.JI, 387 So.2d 404, 

408 (Fla. 4th DCA 1980) (trained law enforcement officer may 

be "able to perceive and articulate meaning in given conduct 

which would be wholly innocent to the untrained observer."). 

" A  temporary detention is permissible if the facts available 

to the deputy at the time would warrant a person of 

reasonable caution in believing that the action taken was 

appropriate." State v .  Spurling, 385 So.2d 672, 674 (Fla. 2d 

DCA),  rev. denied, 392 So.2d 1379 (Fla. 1980). 

0 

Maresco then went to the driver's side and his partner 

went to the passenger's side (R 12). The tint on the windows 

was so heavy that Maresco could not see inside, though 

it was night in a lighted parking lot (R 17, 13). As a 

result, he shined a flashlight through the front windshield 

12 



and announced t h a t  he was a p o l i c e  o f f i c e r  ( R  13). He 

i d e n t i f i e d  h i m s e l f  so t h a t  t h e  occupants knew he was n o t  

t r y i n g  t o  " r i p  them o f f . "  ( R  11) .  

0 

The v e h i c l e ' s  engine was n o t  r u n n i n g  ( R  2 8 ) .  I t  i s  

a l s o  impor tan t  t o  n o t e  t h a t  t h e  car  was n o t  b locked  i n .  

Maresco t e s t i f i e d  t h a t  t h e  c a r  had backed i n t o  t h e  p a r k i n g  

space ( R  10, i n i t i a l  b r i e f  p.  6 ) .  He s a i d  t h a t  t h e  p o l i c e  

ca r  would be b l o c k i n g  t h e  o t h e r  v e h i c l e  if i t  chose t o  

back o u t  ( R  3 5 ,  3 6 ) .  However, t h e r e  i s  no i n d i c a t i o n  t h a t  

t h e  ca r  was impeded i n  any way i f  it were s imp ly  t o  p u l l  

f o rward  o u t  o f  t h e  s p o t .  T h i s  c o n c l u s i o n  i s  suppor ted by 

Maresco's tes t imony  r e g a r d i n g  how he approached t h e  c a r .  

Maresco s a i d  t h a t  he parked h i s  v e h i c l e  beh ind  t h e  o t h e r  ca r  

( R  1 2 ) .  Maresco, as t h e  d r i v e r ,  went t o  t h e  d r i v e r ' s  s i d e  o f  

t h e  o t h e r  ca r  ( R  1 2 ) .  The o t h e r  o f f i c e r  approached t h e  

passenger s i d e  ( R  1 2 ) .  

a 

The t r i a l  judge s t a t e d  t h a t  he was i n c l i n e d  t o  h o l d  t h a t  

t h e r e  was no d e t e n t i o n  o f  t h e  defendant a t  t h e  t i m e  t h e  

o f f i c e r  p u l l e d  beh ind  t h e  o t h e r  c a r  ( R  4 3 ) .  The f a c t  t h a t  

Maresco i d e n t i f i e d  h i m s e l f  as an o f f i c e r  d i d  n o t  c o n s t i t u t e  a 

s e i z u r e  r e q u i r i n g  some l e v e l  o f  o b j e c t i v e  j u s t i f i c a t i o n .  See 

S t a t e  v .  Jones, 454 So.2d 7 7 4 ,  775 ( F l a .  3d DCA 1 9 8 4 ) .  

The o f f i c e r  looked through t h e  w i n d s h i e l d  for  h i s  s a f e t y  

( R  1 5 ) .  As he sh ined h i s  f l a s h l i g h t ,  he saw p e t i t i o n e r  make 

a f u r t i v e  movement t o  conceal something under t h e  passenger 

sea t  (R  1 5 ) .  A t  t h a t  p o i n t ,  t h e r e  was o b v i o u s l y  a founded 

s u s p i c i o n ,  c o n s i d e r i n g  t h e  t o t a l i t y  o f  t h e  c i rcumstances.  0 
13 



Cf. Sears, 493 So.2d 99, 100 (Fla. 4th DCA 1986) (founded 

suspicion for a search where passenger made furtive movement 

after routine traffic stop); State v. Van-Nostrand, 456 So.2d 

948, 949 (Fla. 3d DCA 1984) (officer justified in asking 

defendant to get out of car and produce identification where 

he pulled into driveway of house under surveillance) and 

State-v. Kibbee, 513 So.2d 256 (Fla, 2d DCA 1987) (officer 

justified in stop where he observed two men slouched in car 

parked at closed business in area where thefts had occurred 

in the past year). 

In Wilson v. State, 324 So.2d 700, 701 (Fla. 4th DCA 

1976), the officer observed two men standing in a dark area 

behind a drug store twenty minutes before closing. The 

defendant was trying to conceal himself. His companion was 

backing away toward a motorcycle that was parked behind the 

store, although vehicles customarily parked in front of the 

store. The court held that there was a founded suspicion for 

the stop. 

In State v. King, 485 So.2d 1312 (Fla. 5th DCA 1986), 

three occupants of a vehicle "gawked" at the officer as he 

passed them. They were in a rental car driving slowly and 

came to a stop as the officer passed. The vehicle parked at 

a bar known for drugs and prostitution. The car was parked 

in a manner, with the engine running, which would provide a 

quick exit. One passenger went in the bar while the 

others waited in the car. The Fifth District reversed, 

finding the detention valid. 
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I n  Adams v .  S t a t e ,  523 So.2d 190 ( F l a .  1 s t  DCA 1988) ,  

0 t h e  o f f i c e r  was p a t r o l l i n g  a h i g h - c r i m e  area known f o r  drugs. 

He saw a b l a c k  male e n t e r  a w h i t e  m a l e ' s  c a r .  The car  made 

s e v e r a l  t u r n s  and appeared t o  be headed i n  no p a r t i c u l a r  

d e s t i n a t i o n .  The b l a c k  male was ben t  over  d u r i n g  most o f  t h e  

t r i p .  A person e n t e r i n g  a ca r  i n  t h i s  area f i t  a modus 

operandi  observed by p o l i c e  i n  i d e n t i f y i n g  n a r c o t i c s  

t r a n s a c t i o n s .  The f i r s t  d i s t r i c t  reversed,  f i n d i n g  t h e  

d e t e n t i o n  v a l i d  under t h e  c i rcumstances. 

S ince t h e r e  was a founded s u s p i c i o n ,  t h e  p o l i c e  o f f i c e r  

p r o p e r l y  t o l d  p e t i t i o n e r  t o  open t h e  door. I n  S t a t e v .  

W i l l i a m s ,  371 So.2d 1074 ( F l a .  3d DCA 1979), c e r t .  denied, 

381 So.2d 771 ( F l a .  1980), t h e  o f f i c e r  responded t o  a 

d i s t u r b a n c e  c a l l ,  p o s s i b l y  i n v o l v i n g  an automobi le  a c c i d e n t .  

When he a r r i v e d  an unknown man t o l d  t h e  o f f i c e r  t h a t  t h e  
0 

man's b r o t h e r  though t  t h e r e  m i g h t  be a gun i n  t h e  c a r .  The 

o f f i c e r  o rde red  t h e  occupants o u t  o f  t h e  v e h i c l e .  The t r i a l  

judge g ran ted  t h e  mo t ion  t o  suppress, f i n d i n g  t h a t  t h e  

o f f i c e r  was n o t  j u s t i f i e d  i n  o r d e r i n g  t h e  occupants o u t  o f  

t h e  v e h i c l e .  The t h i r d  d i s t r i c t  reversed,  s t a t i n g :  

Two r e c e n t  and ex t reme ly  a b l e  d e c i s i o n s  o f  our  s i b l i n g  
c o u r t s  f o r  t h e  second and f o u r t h  d i s t r i c t s ,  have 
e x p l o r e d  t h e  q u e s t i o n  o f  when a t i p  g i v e n  a p o l i c e  
o f f i c e r  c o n t a i n s  s u f f i c i e n t  i n d i c a t i o n s  o f  r e l i a b i l i t y  
t o  j u s t i f y  a s t o p  and f r i s k .  I f  t h i s  were t h e  c r i t e r i a  
a p p l i c a b l e  t o  t h e  case a t  b a r ,  we m i g h t  r e a d i l y  agree 
w i t h  t h e  de fendan t ' s  p o s i t i o n  . . . .  Bu t  no such s t o p  
i s  i n v o l v e d  i n  t h i s  case. The v e h i c l e  and t h e  occupant 
i n  q u e s t i o n  were a l r e a d y  "stopped" o r  a t  l e a s t  
s t a t i o n a r y ,  f o r  reasons u n r e l a t e d  t o  p o l i c e  a c t i v i t y .  
I n  Pennsylvania v.  Mimms, supra, t h e  Supreme Cour t  of  
t h e  U n i t e d  S t a t e s  c l e a r l y  and s p e c i f i c a l l y  h e l d  t h a t  
ve ry  d i f f e r e n t  and much more l e n i e n t  s tandards a r e  
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applicable in determining the propriety of the only 
police action which is challenged here--the act of 
ordering one out of a vehicle. In Mimms, the court held 
that a police officer, with no indication of unlawful 
activity whatever, could validly order a driver who had 
been properly stopped for a mere traffic violation to 
exit his vehicle. The court variously characterized 
that action as "de minimus," as one "which hardly rises 
to the level of a 'petty indignity"' and as "at most a 
mere inconvenience [which] cannot prevail against 
legitimate concern for the officer's safety." (citations 
omitted). 

371 So.2d at 1076.  See also Williams v. State, 428  So.2d 

764 (Fla. 3d DCA 1 9 8 3 ) ;  State v. M.N.M, 4 2 3  So.2d 987 (Fla. 

3d DCA 1982)  (where police saw juveniles exchanging verbal 

threats, officer was justified in ordering juvenile out of 

the car); New York v.  Class, 475 U . S .  106 ,  115 ,  106 S.Ct. 

9 6 0 ,  9 6 6 ,  8 9  L.Ed.2d 8 1  ( 1 9 8 6 )  (during proper investigatory 

stop police officer may order person to exit vehicle even if 

officer has no reason to believe occupant is armed); 

State v. Mahov, 575 So.2d 779 ,  780  (Fla. 5th DCA 1991)  

(same); United States v. White, 648  F.2d 29, 37 (U.S.D.C.), 

cert. denied, 454  U . S .  9 2 4 ,  102 S.Ct. 4 2 4 ,  70 L.Ed.2d 233 

( 1 9 8 1 )  (courts have routinely allowed officers to insist on 

reasonable changes of locations during stop based on founded 

suspicion); and State v. Ruiz, 526 So.2d 170 ,  172 (Fla. 1 s t  

DCA 1988)  (same). 

Assuming arguendo that this Court disagrees with the 

above, the seizure of the cocaine was still valid. The 

officer testified that loitering was not allowed in the lot 

( R  1 4 ) .  The officer was justified in approaching the car to 

investigate the possibility that petitioner was loitering. 

See Spurling, 385 So.2d at 6 7 5 .  The de minimus intrusion @ 
16 



i n v o l v e d  i n  t e l l i n g  p e t i t i o n e r  t o  open t h e  door was n o t  

improper. M . N . M ,  423 So.2d a t  988 and W i l l i a m s ,  371  So.2d 

a t  1076.  Befo re  O f f i c e r  Maresco had an o p p o r t u n i t y  t o  

q u e s t i o n  p e t i t i o n e r ,  he saw t h e  cocaine, which e s t a b l i s h e d  

p robab le  cause t o  a r r e s t .  
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CONCLUS .ll 

Based on the preceding argument and authorities, this 

Court should reverse. 
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