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STATEMENT OF THE CASE AND FACTS 

The Respondents, DANIELLE CARLISLE, through her guardians and 

parents, DEBORAH CARLISLE, individually, as Mother of DANIELLE 

CARLISLE, and EDWARD CARLISLE, individually, as Father of DANIELLE 

CARLISLE (hereinafter referred to as "CARLISLE"), file this Answer 

Brief on the merits to the Petitioner's, UNION CENTRAL LIFE 

INSIWiNCE COMPANY (hereinafter referred to as "UNION CENTRAL" 1 

Initial Brief on the merits to review the decision of the Fourth 

District Court of Appeal which certified the following question t o  

the Supreme Court to be a matter of great public importance: 

DID THE TRIAL COURT ABUSE ITS DISCFETION WHEN 
IT REFUSED TO PERMIT THE INSrJRER TO INTERVENE 
IN THIS CASE? 

CARLISLE submits that the Trial Judge did not in fact abuse 

his discretion when he refused to permit UNION CENTRAL to intervene 

in this case. 

CARLISLE agrees with the Statement of the Case and Facts set 

forth by UNION CENTRAL insofar as i t  refers to the medical 

malpractice action filed by CARLISLE against the Defendant doctors 

and the NORTH RROWARD HOSPITAL DISTRICT. CARLISLE agrees that 

$514,000.00 in benefits were paid to CARLISLE under the group 

policy prior to its cancellation by UNION CENTRAL. The policy of 

insurance did not, however, contain any clause providing for a 

right of subrogation or intervention. Despite the fact that an 

affidavit filed by UNION CENTRAL incorrectly referred to a "right 

of subrogation" purportedly contained in the po l  icy, the actual 

policy issued by UNION CENTRAL to CARLISLE did not contain any such 

1 -. 
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clause (R 6 3 9 - 6 5 8 ) .  The policy only provided: 

(This provision will apply except where 
prohibited by law). 

When This Provision Applies. The ccvered 
person may incur medical or dental charges due 
to injuries for which benefits are paid by the 
Policy. The injuries may be caused by the act 
or omission of another person. If so, the 
covered person may have a claim against that 
other person for payment of the medical or 
dental charges. If recovery under the claim 
is made, the covered person must repay to the 
Insurer the recovery made from: 
(a) the other person; or ( b )  the other 
person's insurer. (R 6 5 2 ) .  

UNION CENTRAL correctly sets forth the allegations contained 

in its initial Intervenor Complaint, however, i t  must be pointed 

out that the Complaint was filed with a supporting affidavit 

referring to a "right of subrogation and refund" that did not exist 

in the policy which was in full force and effect at the time. (R 

5 1 1 - 6 2 5 ) .  The affidavit was inaccurate and referred to a policy 

which was not entered into between CARLISLE and UNION CENTRAL. At 

the hearing on the Plaintiff's Motion to Dismiss the Intervenor 

Complaint ~ ( n o  court reporter was present 1 ,  CARLISLE brought to the 

attention of the Trial Judge the fact that the policy which was 

referenced in the affidavit was not the policy entered into between 

CARLISLE and UNION CENTRAL. UNION CENTRAL'S entire argument was 

based upon case law which supported a "right of subrogat ion I " In 

essence, UNION CENTRAL relied on case law which allowed 

intervention when a policy or contract contained a specific 

subrogation clause. In fact, no such subrogation clause existed 

2 ... 
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in the l W I O N  CENTRAL/CARLISLE contract. 

UNTON CENTRAL also claimed a subrogation rig t against any 

recovery the Plaintiff may have in the future from a Florida 

Legislative Claims Bill. No case law, however, was ever cited in 

support of such a claim, and in fact, no Legislative Claims Bill 

had ever been enacted on behalf of or in favor of the CARLISLES. 

Without a contractual subrogation right, UNION CENTRAL'S claim 

can only be founded in equity. The Trial Court undoubtabfy 

reasoned that no agreement, contract or statute gives UNION CENTRAL 

any lien rights on the insured tort recovery. Without such a lien 

right, there is no basis in equity to reach CARLISLE's assets 

before a judgment is entered against him. The Final Judgment in 

the CARLISLE's litigation against the tortfeasor will not dispose 

of UNION CENTRAL'S claim, as UNION CENTRAL has the right to sue 

CARLISLE for the recovery of money paid to it as well as to sue the 

tortfeasor directly on its own account to recover the money i t  1s 

paid for CARLISLE's medical care. 

It is also obvious that the Trial Court as well 2s the Fourth 

Pistrict Court of Appeal recognized the potential for severe 

prejudice to the CARI,ISI ,ES if the element of insurance coveraqe was 

allowed to be presented to the jury in direct conflict with the 

state's policy on such occurences. In general, the reference to 

insurance is not favored or allowed for obvious prejudical reasons. 

The Fourth District Court of Appeal also noted the potentiai 

to open the "floodgates" of intervention by any insurer no matter 

what the sum involved should i t  be held that intervention was 

3 
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mandated, the impact on the judici2tl system wocld he disasterous. 

The floodqates. however, would not be only open to insurers but to 

any unpaid landlords, doctors, health care providers and any 

creditor to whom the plaintiffs in litigation owe rncney to whom he 

b a s  qiven letters of protection or in other ways asked to wait 

until the conclusion of litigation in order to be paid for the 

services rendered to the plaintiffs. Each and every ene of these 

creditors c o u l d  then intervene in the action as UNION CENTRAL is 

trying to do- Under these circumstances. i t  is easy to see how the 

delay in disposing of negligence cases when such wholesale 

intervention is allowed can do nothing but cause a crises in our 

Court system. 

UNION CENTRAL'S Statement of the Facts and Case only partially 

summarizes the Fonrth District Court of Appeal opinion, and omits 

a very important part of that opinion wherein the Fc;i~- th  District 

Court of Appeal was referencing the right of refund clause 

contained within CrNII3N CENTPAL'S policy. The Cour t  specifically 

noted: 

"This clause does not directly grant subrogation 
rights to t,he insurer against a third party 
tortfeasor. Instead merely requires the insured 
t o  repay the insurer out of any recovery obtained." 

It is critical to note that UNION CENTRAL never before raised 

as a point on appeal, any fear that its right of reimbursement was 

in danger of dilusion or elimination. Only after the Fourth 

District of Appeal issued its opinion, did UNION CENTRAL raise this 

for the first time on it-s Motion for Rehearing. ( S e e  A n p e R d i x  t e  

12 
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UNION CENTRAL'S Initial Brief A 7 - A 1 3 ) .  Since this point was not 

raised on appeal, I!NTC??J CENTRAL could Rot raise i t  on a Mqtion for 

Rehearing and the Fourth District Court of Appeal correctly refused 

to consider this argument. 

The F n u r t h  District Court of Appeal correctly summarized that 

the entitlement to subrogation, equitable or otherwise, does not 

mandate that a Trial Judge mus-t allow intervention in every case. 

The Fourth District stated that they would adhere to their 

convictior? that i t  is a discretionary matter best left to the 

discretior? of the Trial J u d q e .  

CARLISLE agrees with this interpretation of the law and  urges 

t h i s  Court to affirm the Fourth District Court of Appeal's opinion 

and rationale. 

5 ... 
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S U W Y  OF AR-GUMENT 

The certified question must be answered in the negative. The 

Trial Judcre did not abuse his discretion when he refused to permit 

UNION CENTRAL to intervene in this case. UNION CENTRAL does not 

have a "right of subrogation" but merely has a potential right of 

refund as set forth in its own policy. UNION CENTRAL'S reference 

to the characterization or attempted allocatior! of settlement 

proceeds must not even be considered by this C o l i r t  2:; i t  was netrer 

raised as an initial point on appeal. 

Intervention is not a matter of right. Had the Legisl3ture 

intended i t  to be, they wc~uld have drafted a rule of procedure 

analogous t o  the Federal rgle which grants such a right. On the 

contrary. in Florida, intervention is left to the sound discretion 

of the Trial Court Judge. Absent a showing of c-1-gar abuse of that 

discretion, his decision must not be disturbed. 

Although the Fourth District Court of Appeal's decision 

conflicts with Southland Life 1-ns. Co, v-.- Abelovs, 556 So.2d 805 

( F l a .  5 t h  DCA 1990). the Fourth District Caurt of Appeal was L P  

fact correct in holdlng that suck; decisions must be maintaine? 

within the sound discr5tion of the Trial (Judge. 

The Fourth District Court of Appeal Qpinion i,-l t h i s  matter 

s h o u l d  be affirmed. 

h 
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THY TRIAL JUDGE DID NOT ABUSE HIS DISCRETION WHEN 
HE REFUSED TO PERMIT UNION CENTRAL TO INTERVENE. 

ARGJJMENT 

UNION CENTRAL argues that because i t  has a right Q f  

subrogation as i t  paid out medical benefits to C A R L * I S L E ,  i t  

necessarily follows that i t  also has rb right to interveQe in 

CARLISLE's underlying lawsuit . As i t  did before the Fourth 

District Court of Appeal, TJNTON CENTRAL, launches into a lengthy 

discussion of equitable subrogation vs. contractual subrogation 

which is not necessary f o r  this Court to consider to decide the 

issue before it. There is, however, one important distinguishing 

fact between this case and the cases cited by UNION CZNTRAL in 

support of its position. That fact remains that UNIQN CENTRAL'S 

contract with CARLISLE did riot contair! any contractual subrogation 

clause, but merely referred to a potential right tq be repaid. 

Whether this and the fact that UNION CENTRAL paid monies to 

r ,U?LISLF for medical bills incurred as a result of the tclrtfeasor's 

negliGrence does in fact create a right of subrogation is the not 

the key issue before this Court. UNION CENTRAL'S right c\f 

subrogation can only be said to be equitable in n a t u r e  absent any  

contractual agreement between CARLISLE and IJNION CENTRAL. Since 

no agreement or statute gives UNION CENTRAL any lien rights on 

c"ARLISLE's tort recovery, since there is no lien, there is n3 basis 

in equity t o  reach CARLISLE's assets before a judqment is entered 

Ficjainst them. Therefore UNION CENTRAL has no right or claim to 

7 
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the assets of the CARLISLES. A denial of intervention does not 

affect I J N I O N  CENTRAL'S claim for reimbursement which is the only 

right afforded to i t  by its contract with CARLISLE. Their claims 

remain unaffected by their lack of participation in the medical 

malpractice lawsuit. Final Judgment will not dispose of UNION 

CENTRAL'S claim as r J N 1 9 N  CZNTRP,L always has the right to pursue 

reimbursement from CARLISLE by bringing an action against them for 

its share, if any, of the recovery. UNION CENTRAL appears to be 

claiming some extraordinary right either by way of an illusory lien 

or some prejudgment form of garnishment to control money which may 

be paid to the CARLISLES from a successful conclus'on of their 

medical malpractice action. UNION CENTRAL would have the money go 

directly from the source of payment from the settlement or a 

judgment in a medical malpractice action into the hands of l JNION 

CENTRAL thereby bypassing the injured plaintiffs' hands. 

The one and only issue this Court must consider is whether cIr 

not the Trial Court abused Its discretion in d"nvirig U N I O N  

CENTRAL'S Motion to Intervene. This question must be answered in 

the negative, and for support, we look to this Court's lar,dma-k 

decision in Canakaris v. Canakarig, 382 So.2d 1197 ( 1 9 8 0 ) .  In that 

case. this Court set forth a test for review of a Judge's 

discretionary power: 

"Discretion, in this sense, is abused when the 
judicial action is arbitrary, fanciful, or 
unreasonable. which is another way of saying 
that discretion is abused only where no reason- 
ab!e man woulc? take the view adopted by the 
Trial Court. If reasonable men could differ 
as to the propriety of the action taken by the 
Trial Court, then i t  cannot be said that the 

8 
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Trial Court abused its discretion." 382 S o . 2 d  
at 1203. 

This Court in Canakarl s. supra. recngnized t h e  "sliperi2r 

vantage point of + h a  Trial Judge" and cautioned Appellate Courts 

t o  a p p l y  the "reasnnableness" test tn determine whether in fact 

that Trial Judge did abuse his discretion. When the action taken 

is not unreasonable then there can be no finding of an abuse of 

discretion. This Court cautioned: 

"The discretionary ruling of the Trial Judge 
should be disturbed only when his decision 
fails to satisfy this test of reasonableness." 
Id. 

See also Farish v. Lums, Inc-, 2 6 7  So.2d 3 2 5  iFla. 1 9 7 2 )  

wherein this Court stated: 

"The exercise of discretion b y  a trial judqe 
who sees the parties firsthand and is more 
fully informed of the situation, is essential 
to the just and proper application of 
procedural rules. In the absence of facts 
showing an abuse  r>f thst discretion, the trial 
ccurt's decision excusing or refusing to 
excuse, non-compliance with rules . . . must 
be affirmed . . . i t  is the duty of the trial 
court, and not the appellate courts, to make 
that determination." Id at 327-328. 

[JNION CENTRAL fails to address the reasonable test and does 

not provide any factual or legal support evidencing that the Trial 

Judqe was in any way unreasonable in exercising his discretionary 

power and dismissing the IRtervener Complaint. 

._ The rule in and gf itself clearly sets forth the discretionary 

nature of intervention. If the Legislature had intended to mandate 

intervention for insurance carriers whc had paid benefits to 

9 
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litigants, the rule could have been amended to delete such 

discretionary language. This was not done, however, and the rule 

clearly states that: 

"Anyone claiming an interest in pending 
litigation may at any time be permitted 
to assert his right by intervention, but 
the intervention shall be in subordination 
to. and in recognition of. the propriety 
of the mair. proceeding, unless otherwise 
ordered by the Court in it_s__di_scretjqn. " 

Florida Rules of Civil Procedure Rule 1.230. 

Decisions too numerclis to note here have ~r:h"!d t h e  

discretionary nature o f  the Rule of Procedure a u t h o r i z i n g  

intervention, holding that the power to allow intervention "lies 

within the sound djsc-t-etic)r. of the Trial Court and w i l l  n c i t  be 

disturbed absent a showing of abuse of discretion". (Emphasis 

added!. In Interest of J . S . ,  404 S ~ , . 2 d  1144 ( F l a .  5th DCA 1981); 

Idacqn, Inc. v._Hawe_s, 432 So.2d 759 (Fla. 1st DCA 1 9 8 3 ) ;  and Wgng 

v. Wersehe, 365 So.2d 429 (Fla. 3d DCA 1 9 7 8 ) .  

See also Maryland CaE;ua!ty Cpmpany v. Hanson r3_red-ginqt -Ic-c-! I 

193 So.2d 595 (Fla. 4th DCA 1981). In that case, Hanson Dredging 

purchasqd a bulldozer which was finar-iced by Westinghouse Credit 

Corporation. The equipment was stolen, and Hanson filed siit 

against its insurer, Maryland Casualty, to recover for the loss. 

Westinghouse was not a party to the action. Judgment was entered 

aqainst Karyland Casualty which subsequently tendered a check in 

the arpropriate amount in payment of the judgment rendered against 

was made payable jointly to Hanson as well as Westinghouse pursuant 

1 0. 
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to a loss payable provision in the insurance policy. Hanson filed 

a motion to recover the amount of the judgment from USF&G who was 

the surety on the bond which Maryland Casualty had filed in 

connection with its original appeal. Maryland Casualty then 

unsuccessfully attempted to have the interest of Westinqhouse 

included in the judgment. Westinghouse moved to intervene to 

protect i t s  interests which St claimed to have by l.'?r-tlie c:f 

loss Dzyable clause. The trial court denied Westinqhouse's motion 

to intervene and an appeal followed. The Fourth D i s f r i c r  r,'c\ur+ of 

Appeal began its consideration of the denial of the motion to 

intervene wi.th the following statement: 

"Intervention involves an exercise of the 
chancellor's dtjscretion and his determina- 
tion will not be disturbed unless error is 
clearly made to appear. 393 So.2d at 5 9 6 . "  

The Court noted that the record before them did not 

demonstrate an a b u s e  of discretion nor did i t  demonstrate that 

injustice would result from denial of the motion to intervene and 

upheld the trial court's denial of that motion. Wogl 'I > T i 2e-r 

193 So.2d 1 8 7  (Fla. 4th DCA 1 9 6 6 1 ;  and Idacon,.Inc. v ,  Eawes, ._ 

s u p r z ;  Fame1 v .  Seekell, 404 So.2d 1144 ( F l a .  5th DCA 19811, 

See also Allstate Insuiance Company -I. Jchnson, 4 9 3  So.2d 5 3 4  

(Fla. 5th QCA 1 9 8 5 ) ,  i n  which Allstate attempted to intervene in 

a wrongful death action i n  which the estate of the decedent alleged 

that Allstate's insured neqligently shot and killed the decedent. 

Allstate's intervenor complaint alleged a late notice of claim as 

well as an intentional act which precluded coveraqe. The trial 

11 
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court denied intervent ion and the Fifth Disrrirlt C n ? i r t  of Appeal 

affirmed statinq: 

"A trial C O L I T ~  does not abuse its discreticn 
when i t  denies intervention because the wo'i1d 
be jnterver?or seeks to j n j e c t  new issues :n+cb 
the pending sction," 483 So,2d at 5 2 5 .  

power to deny participatiol; by intervention even where a right to 

intervention was shown. For this Court to qussh the Fourtki 

District Cc,i>rt of Appnal's decision here would have the effect of 

rewri t i n q  the procediire rule concerning the discretionary nature 

of intervention. The trial judqe, as the Legislature intended, is 

In the best position to decide which claimant should be allowed to 

participate in actions which were not initiated by the poteptial 

interveners absent an abuse of the trial j u d g e ' s  discretion, and 

his decisions must not be disturbed. 

rARLISL<E submi ts that thP Intervencr Complaint clc.ar-1:. would 

injert new isstles i?to this lawsuit had the intervention been 

allowed, and the Trial Co!irt. in its discretion, tcok this into 

ccln s i d era t 1 (39 

Tnterjection of new issues was clearly raised by CF.RLISLE at the 

Trial C o u r t  level as well as in the Fourth District. UNION CENTRAL 

alleges that their claim is not distinct from the original parties 

1 n r! i ~m 1 s 5 i r! q t h o. In t e r v e n o  r ' E C'PFIT ! it ~ n 

and that there are no new issues to be raised, however, the 

Intervenor Complaint claims a "fiduciary relationship, " and duties 

of di!iqence, competence and good faith owed to I INION CENTRAL by 

12 
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I :  

their insured and 211Pcjecl "trustee." Vhether or i?ot there is i1-1 

fact a fiduciary relationship a.nd whether ctr not the CARLISLES, as 

Trustees, are actinq I n  crood faith and with d i ~ e  diligence ctlrtain!:, 

are i s s ~ e c  w h i c h  are goinq to be raised as they are 3.iili~ged withiri 

the Intervenor Complaint, UNION CENTRAL a l s o  h a s  claimed an 

interest in a potential claims bill and whether or not they are 

entitled to such an interest certai.nly is an issue which must be 

litigated. This. too? would inject a new issue into the case and 

t h e r e b y  v i ~ ! a . t e  the dccrtrine that when intervention is allowed, no 

new issues may be raised. 

W I O N  CENTRAL also claims that their interest car,not bu  

adequately protected by any other means, yet cites rir3 support for 

that contention. As previously stated, U N I i 3 N  CENTRAL is c b v i o u s l y  

confusing their right of reimbursement with the ql~iestion of its 

ability to obtain a j a r i q ~ e n t  against C A R L I S I , E  f o r  r c i  

collateral source medical payments, U N I O N  CENTPAL always has the 

option of suing its insured directly to obtsin reimbursement gf its 

wdical payments. A fins1 decision in the medical malpractice does 

not jeopardize or interfere with UNION CENTRAL'S rights to do that. 

This was obviously considered by the Trial Judge when he dismissed 

the Intervenor Cornplaint. 

In its opinion, the Fourth District Court of Appeal. COrrectly 

stated that a3p, entitlement to subrogati*c)n, whether i t  be equitable 

or contractual does not mandate thet a trial. jvdge must a l l c w  

intervention in every case. The Fo~rth nistr-ict adhered to their 

conviction that the matter is best !e f t  to the discretion ~f ti-:.. 
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. -  trial i\!dije in 3rcordance with the law of this strlle. Ths F o u r t h  

Fistrict also questioned and recoqnized that to hold to the 

contrary would in fact lea6 to the opening of floodgates causing 

insurers to intervene in all cases of this type. This widespread 

intervention would lead to the wholesale waste of judicial time, 

inoney and economy. Lawsuits will be inundated with new issues and 

parties, will involve additional, unnecessary triel c'2unsel. and 

wi 1 I involve the f i 1 ing of addi t ic)!ial I unriecessarv and unwarranted 

Dleadinqs and other dotufnent s .  The Fourth E i s t - c i r t  CcQr+ ~f 

Appeal, in its wisdon, correctly recognized this ar,d sttempted to 

prevent such chaos from crL'urr 1 ~ q .  r 'NTON YENTRAI, ' :z 

this contention as they 3ave alleged that one of tl-e things t h a t  

they w ~ u l d  (30 i f  f h ~ ~ i  w e r e  ?!!owed + I -  i r t - A r x r e !  3 1%: cuEmif  

additional j x rv  instruL:tions and verdict tri t h e  j u r y  if, in fact, 

they participated in this lawsuit. Additionally, this insurance 

Tcrnpany's iqxbrc?lvement ; ? ~ d  participation in the lawsuit violates the 

general rule and policy that insurance coverage will not be 

introduced to the jury f o r  obvious potential prejudical impact to 

the plaintiff. Grossman v. Beard, 410 So.2d 175 !F1?. 2d DCA 

1982): Kreitz v. Thomas. 422 So.2d 1051 (Fla. 4 t h  DGA 19821, and 

Williams v. Pincornbe, 309 So.2d 101 !Fla. 4th DCA ' I Q 7 C . 1 .  

The Fourth District also acknowledged that th%:Lr  diecisicln 

conflicted with the derision ~f the Fi-ftl? District in the matter 

of South! and I,1 f e I n s i i r ? ? r o  1 8 q t .  i 5 - 1 3 .  

5th DCA 19Q0). Ir? that d e ~ i s i - o n ,  the Fifth Distrirt stated t h 3 t  

;3 further cf2ndi t ion to intervent ion to be taken into considerat ior; 
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I :  

was that the intervenor's interest will not be fully protected by 

the original plaintiff suit in his own interest. The Fifth 

District cited f o r  authority in this contention Bay Park- Towgx2 

miniurnAssociat1~n Inc. v H. 2. Ross 6( Associates, 5 0 3  So.2d 

1 3 3 ?  (Fla. 3d DCA 1 9 8 7 ) .  In making its decision, the Fourth 

nistrirt C c ? i i r t  of Appesl  reviewed the dec i s ion  c ~ f  B a v  " ~ l r k  Tcwerc= 

and cfirrectly found that no s u c ?  condition was ever expressed i n  

that oplr! ion.  It is r e s p e c t f u l l y  submitted that t h e  Fifth D i s t r i q t  

Court o f  Appeal  was clearly wri3ncI ir? i t s  CiecSs ic>n  C I I V E ? ~  t h e  

d i  scret innarv nature af thP ru le  of procednre. N~twithstandinq 

that fact. however, U N I O N  CENTRAL is unable at this juncture to 

raise the issue of 3 n v  fear they may have. whether real o r  

imaginary, that thejr interests will not be fully protected, and 

that CARLISLE is in any way trying to do anything which would in 

fact subvert those interests. This issue was never raised at t h e  

Trial Court level, and in fact, was never raised before the Fourth 

District Court of Appeal in their Initial or Reply griefs, Th9 law 

is settled that a contention raised f o r  the first t i m  in a p o s t -  

trial motion or pleading comes too late to preserve i t  Tor- 

appellate r5view. It loqically follows, of cqi!rs~?, + ' r a t  :& 

contenticn which was ngt made at t?le trial court level. is not 

raised before the Fourth Cistrict C c j u r t  o f  Aopeal '-1:t 1.~1 wa c 

raised for che first tine in pleadings before the Fcprerne rJc)ilrt, 

is not preserved for review. Decisional law is replete with 

9pinions in which lasing litigants have attempted to raise so- 

called "errors of l a w "  without proper preservation of t h e  issue, 

1 5  
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ant?, i r !  wi-~i-h t h o s e  n e w l y  raised contentjons have been declared 

waived, See Bernier 11. Broward Marine, IEC..~ 5 0 4  So.2d 1 3 7 9  ( F l a .  

A l l  of the foregoi.ng decisions were founded on the "concept 

of finality." That is. all j s s u e s  should be raise3 befnre an Order 

is entered so that cases are litigated only once rather than over 

and over again as new contentions occur to the litigants and their 

rounsel. T h i s  concept was emphatically reinformed by this Coiirt 

in its opinion Dober v .  WorTell. 401 S o . 2 d  1322 (Fla. 1981). In 

Dober, st ipra ,  this Court stated: 

"It is o u r  view tl-!?+ a procediire whir-h a l l ~ : ~ w s  
an appellate c o u r t  to rule on t h e  merits of a 
trial court iz?dgment and then permits the 
losincr party to amend h i s  initial pleadinqs 
to asser t  m t t e r s  not previously raised 
renders  a mockery of t h e  "finality" c r t r , ce~+  
in our system of iustice. Clearly this 
Drocedure wou ld  substant la! 1.7 extend l i  tiga- 
i i n n ,  expand i t s  costs I and i f  a1 !{-\wed. V . J J ~ : I U ~ ~  

emasculate summary judgment procedure." 

There is no question that I!NIi)N CEMTRAL is attempting t o  

interject i n t o  this appea l  contentions that it fears its rights 

will not be fully protected. i.e. purported attempt o n  the part of 

*'AF!LISLE t o  subvert or interfere with their right c3f reimbursement. 

B y  way o f  an appendix, I J N I O N  CENTRAL seeks to place before the 

1 6  
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Court issues w3icl-l were r?ever p r o p e r l v  raise6 k ) ~ ~ i f ~  YE.' t 3 . 2  T i - i a l  

Sol!rt or before the Fourth District Court of Appeal. ~ n d  therefore, 

these ~ e w  issttes lnuct ~ , o t  be considered. 

F i n a l  l v .  rJNIO;rd C2'NTRP.L incorrectly 3'legec &bdflt " ; c  F1 

Rule of Civil Procedul-e  1s "sirnilar" t r  the Federal r?l,lie of c : i v i l  

P r Q c e d u r e ,  Rule 24 and cites federal cases mandating intervention. 

On the contrary, the Federal R u l e  c\f Civil P r n c e d u r e  governing 

intervention is distin~tly different from the Florida rule in t h a t  

the federal rule allows an intervention of right which is nnt 

discretionary, whereas the Florida rule allows permissive 

intervention only. based upon the discretion of the C o u r t .  There 

1s no s u c h  interventlo11 qf riuht create2 by the Florida Rule of 

Civil Procedure whirJh can he analogized to the Fedi.r-21 rule. The 

Federa! r1.ile irl fact c r e a t e s  an intervention of right when a n  

applicant not only claims an interest relating ti? the ;:rrperty ' ' -7  

transaction which i s  the subiect of the actictr-1. hut when the 

appl:c=int 1s so s i t u a t ~ ?  t h s t  the d ~ s y n c i t i - r r ?  t i. CI. -1 (' f- 2 r'yl 1pa y 

as F practical matter. "impair or impede the applicant's ability 

to protect that interest, urfless the applicant's interest is 

adegv,ately represented by existing parties." This federal rule 

does nctt i n  any way allow ar? exercise of discretion on the part of 

t h e  trial 7iilge. but pandates intervention when the applicant makes 

a prima f a s i e  showin4 that the disposition of the litigation 

without Intervention wc\uiC? imyair its right to protect his 

i n t ere s t . Florida's rule, on the rltber hand, is t3tally 

discretionary and 2 s  the Fourth District correctly n ~ i n t e d  out 1:: 

1 7  
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.. 

‘. 

i t s  o p i n i . c n  i n  t h i s  c a s e ,  there I , s  110 s u c h  cc?ni.?itiori imp5sed i l p ~ n  

a t r i a l  c o i i r t  when considering I n t e r v e ~ t  i o n .  

C A R L I S L E  s!~b!ni ts  that t h e  decisi5n of t h e  F ’ I . ? ~ L Y : ? ~  n j . s t r i c t  

C o u r t  of Appeal i s  cor rec t  a n d  m u s t  be a f f i rmed .  
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CONCLUSION 

For all of the reasons  and authority set forth above, i t  is 

respectfully submitted that the certified question should be 

answered in the n e g a t i v e ,  t h a t  the Trial Court's decis ior!  s h o u l d  

be caffirmed, and that USION CENTRAL should riot be allowed to 

intervene in this action. 

A1 though the d e c i s i o n  in S o l i t h l a n d  Life Inszurzb.?ce !Ic?!np,any 7:" 

Abelove, siipra, direct!y conflicts w l  th the Fourth I l Is ts ic t :  Court 

c; k! I:, \i 1 d 

be rejected. A decis  :on  hv  B trial judge whether "L' nrlt  to a 1  iow 

intervPnti3n is discretionsry and that decision should not be 

d i s t u r h q d  absent a s 5 r ? w i n q  C I ~  2buse of s1,ich discretion. 
I 

Respectfully submitted, 

,"A-BRAMS, ANTON, ROBBINSF R E S N I C K  
AND SCHNEIDER, P. A. 
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