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PER CURIAM. 

Konstantinos X. Fotopoulos appeals h i s  numerous 

convictions and sentences, which include t w o  sentences of death. 

We have jurisdiction, article V, s e c t i o n  3(b)(l), Florida 

Constitution, and affirm the convictions and sentences. 

The following is a brief summary of t h e  f a c t s  that were 

developed at Fotopoulos' trial. During the summer of 1989, 

Fotopoulos began an affair with Deidre Hunt, a bartender at 

Fotopoulos' bar. Hunt testified that one day in mid-to-late 



October 1989 Fotopoulos, Hunt, and Kevin Ramsey drove out to an 

isolated rifle range. According to h e r  testimony, after they  

arrived Fotopoulos told Hunt she was going to have to shoot 

Ramsey or she would die. Ramsey, who had been led t o  believe he 

was being initiated into a club, was tried to a tree, While 

Fotopoulos videotaped, Hunt shot Ramsey three times in t h e  chest 

and once in the head with a . 2 2 .  Fotopoulos then stopped taping 

and s h o t  Ramsey once in the head with an AK-47. According to 

testimony, Ramsey was chosen as the victim because he was 

blackmailing Fotopoulos concerning Fotopoulos' alleged 

counterfeiting activities. The videotape of Hunt shooting Ramsey 

was recavered from Fotopoulos' residence pursuant to a search 

warrant. The voice on the tape was identified as that of 

ll'ot+c~poulos. 

According to Hunt, Fotopoulos later used the videotape as 

leverage to insure that she  would murder hi5 wife, Lisa. Hunt 

was warned that if she did not cooperate the videotape of the 

Ramsey murder would be turned over to police. Hunt testified 

that Fotopoulos wanted L i s a  dead so he could recover $700,000 in 

insurance proceeds. Fotopoulos later instructed Hunt that r a the r  

than kill L i s a  herself she should hire someone to do the job. 

P r i o r  t o  enlisting Bryan Chase to kill L i s a ,  Hunt offered three 

different individuals $10,000 to do the job. For various 

reasons,  either the plans never materialized or the attempts to 

murder Lisa were unsuccessful. Chase then agreed to do the job 

f o r  $5,000. He too botched several attempts to murder L i s a .  

-2-  



However, on November 4, 1989, Chase entered the Fotopoulos home 

and shot Lisa once in the head. The shot  was not fatal. A f t e r  

Chase shot Lisa, Fotopoulos shot Chase repeatedly in an attempt 

to make it appear that Chase was killed during a burglary. 

Fotopoulos and Hunt eventually were charged with t w o  

counts of first-degree murder, t w o  counts of attempted f i r s t -  

degree murder, two counts of solicitation to commit first-degree 

murder, one count of conspiracy to commit first-degree murder, 

and m e  count of burglary of a dwelling while armed. Hunt pled 

guilty to  all charges. She  was given two death sentences prior 

to testifying at Fotopoulos' trial. See Hunt v. State, No. 

7 6 , 6 9 2  (Fla. O c t .  15, 1 9 9 2 ) .  

Fot.opoulos testified i n  his own defense. He acknowledged 

his relationship with Hunt, but maintained that he had nothing ta 

do w i t h  Hamsey's murder. lie stated that he had loaned Hunt h i s  

business p a r t n e r ' s  video camera and she later gave him a tape as 

n surprise but he never looked at it. H e  admitted shooting 

C h a s e ,  but3 denied t h a t  he knew Chase was coming to shoot L i s a .  

A jury fohnd Fotopoulos guilty of all charges and 

recommended t h a t  he be sentenced to death fo r  each murder. The 

trial c o ~ r t  followed the jury's recommendation. In connection 

with the Ramsey murder, the cour t  found that 1) Fotopoulos w a s  

previously convicted of another  violent felony; 2) the murder was 

. committed for the purpose of avoiding or preventing EI lawful 

arrest; and 3) the murder was committed in a cold, ca lcu la ted  and 

premeditated manner without any preteme of moral or legal  

C. 



justification. As to the Chase murder, the court found the three 

aggravating factors found in connection with the Ramsey murder 

plus 4 )  the murder was committed while Fotopoulos was engaged or 

was an accomplice in the commission or an attempt to commit a 

burglary; and 5) the murder was committed f o r  pecuniary gain. 

Although no statutory mitigating factors were found, the 

fallowing nonstatutory mitigating factors were found as to both 

murders: 1) Fotopoulos was a good son; 2) he came from a good 

family; 3) he was hard-working; 4) he had good manners and he had 

a good sense of humor; and 5) he completed his education through 

the master's level. Fotopoulos was sentenced to concurrent life 

sentences in connection with the remaining convictions. 

Fotopoulos raises the following sixteen claims in this 

appeal: 

peremptory challenges to exclude black prospective jurors; 2) the 

t r i a l  court erred in denying repeated motions to sever count one 

(the Ramsey murder) from the remaining counts; 3 )  the t r i a l  court 

erred in permitting the State to impeach Fotopoulos on the basis 

of prior misconduct; 4) t h e  trial court erred in permitting the 

State to impeach Fotopoulos on the basis  of his prior testimony; 

5 )  the t r i a l  court erred in failing to conduct a Richardson 

hearing; 6) the cumulative errors committed require a new t r i a l ;  

7 )  the r e f u s a l  to sever the Ramsey homicide from the Chase 

I) the trial court erred by permitting the State to use 

1 

'Richardson v. State, 246 So.2d 7 7 1  (Fla. 1971). 
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homicide resulted in the denial of d u e  process during the 

advisory sentencing proceedings; 8 )  the trial court erred in 

permitting the State to introduce during the penalty phase 

hearsay statements that the defense did not have a fair 

opportunity to rebut; 9) the trial court erred in not instructing 

the jury as to the Ramsey murder pursuant to this Court's 

decision in Jackson v. State, 502 So.2d 409 (Fla. 1986), cert. 

d e n i e d ,  482 U.S. 9 2 0  (1987); 10) t he  trial c o u r t  improperly found 

that the Ramsey homicide was committed in a cold, calculated, and 

premeditated manner; 11) the trial court erred in denying the 

defense's motion to sever the Chase murder from the Ramsey 

murder; 12) t h e  trial court erred in finding that the Chase 

m u r d e r  was committed while Fotopoulos was engaged in a burglary; 

13) the t r i a l  court improperly doubled its consideration of the 

pecunia ry  gain and cold, calculated, premeditated aggravators; 

1 4 )  t h e  t r i a l  court improperly doubled i t s  consideration of t h e  

pecuniary gain and witness-elimination aggravators; 15) the 

aggrava t ing  circumstance of cold, calculated, and premeditated is 

unconstitutional; and 16) Florida's death penalty is 

u nc on s t i t u , t  i o na 1 . 
J U R Y  SELECTION 

F i x s t ,  we find no merit, to Fotopoulos' contention that the 

State was allowed to use peremptory challenges to exclude black 

prospective jurors contrary to this Court's decision in State v.  

Neil, 457 So.2d 481 (Fla. 1984), clarified, - -  State v. Castillo, 

4 8 6  So.2d 565 (Fla. 1985), and clarified, State v. Slappy, 522 
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So. 2d 18 ( F l a . ) ,  - cert. denied - . 487 U . S .  1219 (1988), and limited 

& Jefferson v. State, 5 9 5  So.2d 38 ( F l a .  1992). In this case, 

the State used two peremptory challenges to exclude black 

prospective jurors from the jury. The first black juror excluded 

was Mrs, Bostic; the second was Mrs. Gordon. 

At. the time the State challenged Mrs. Bostic, defense 

counsel noted that the prospective juror was black and objected. 

The trial court noted that the defendant is white and there were 

four b l a c k  jurors. When asked by the court, the defense declined 

to elaborate as to how it was prejudiced by the State's 

chal-lenge. The prosecutor pointed out that two black jurors had 

already heen accepted by the State, He then explained that he 

challenged Mrs. Bostic because her son had been involved with the 

juvenile section of the State Attorney's o f f i c e  since 1987 and he 

f e l t  ME.. Sostic's extensive exposure to the office would make it 

diffirult f o r  her to maintain impartiality. Defense counsel's 

o n l y  response to t h i s  reason was that Mr. Grisham and several 

others had children who had been involved with the law. The 

trial court found that the defense had failed to meet its initial 

burden af demonstrating that there was a strong likelihood that 

t h e  State was exercising peremptory challenges in a racially 

discriminatory manner.  The c o u r t  a l so  found thet the State had 

given a r ac ia l . l y  neutral explanation fo r  the challenge. 

Although broad leeway should be granted a defendant 

attempting to make a prima facie  showing that a likelihood of 

discrimination exists, - State v .  Slappy, 522 So. 2d 18 (Fla.), 
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cert. denied 487 U.S. 1219 (1988), a trial c o u r t  is vested with 

broad discretion in determining whether peremptory challenges are 

racially motivated. Reed v. State, 560 So.2d 203  (Fla.) cert. 

denied, 111 S.Ct, 230 (1990). We find no abuse of discretion in 

connection with the trial court's findings. 

The fact that a juror has a relative who has been charged 

with a crime is a race-neutral reason f o r  excusing that juror. 

Bowden v .  -- State, 588 So.2d 225, 229 (Fla. 1991), cert. den ied ,  

1 1 2  S.Ct. 1596 ( 1 9 9 2 ) .  Fotopoulos' claim that this reason is n o t  

supported by t h e  record was not raised below and therefore has 

been waived. 5 8 8  Su.2d at 229. As noted above, defense 

counsel's on ly  response to the asserted reason was that Mr. 

Grisham and several v t h e r  jurors had children who had been 

involved with the law. The record demGnstrates that Mr. 

Grisham's situation was distinguishable from that of Mrs. Bostic. 

It was Mr. Grisham's stepson, who had never lived with him, xha 

had been involved with the law, In fact, after f u r t h e r  

questioning it was revealed that Ms. Grisham had been one of his 

stepson's v i c t i m s  and h i s  dealings w i t h  the State Attorney's 

office w a s  as a v i c t i m .  Likewise, there is no jndication that 

other  j u r o r s  with children or r e l a t i v e s  who had been involved 

with the l a w  had extensive dealings with the State Attorney's 

office. 

The State later used a preemptory challenge to excuse Mrs. 

Gordon. Again, the on ly  basis f o r  the defense's objection to the 

challenge of Mrs. Gordon was the fact that she was black.  
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However, "out of an abundance of caution" the c o u r t  asked the 

State to give reasons for the challenge. The prosecutor stated 

that Mrs. Gordon was opposed to the death penalty, her grandson 

was facing a trial on drug trafficking, and Mrs, Gordon's car had 

been seized as a result of h e r  grandson's criminal activity. 

Defense counsel failed to challenge these reasons, responding 

"Nothing further.'' The court again overruled the Neil 

object ion ,  finding that 1) there had been no initial showing of a 

strong likelihoad of d i s c r i m i n a t i o n  and 2) even if there had been 

an adequate showing, the State had presented race-neutral 

reasons. Again, we find no abuse of discretion in connection 

with these rulings. Moreover, Fotopoulos' challenges to the 

stated reasons have n o t  been preserved because they were not 

r a i s e d  below. Bowden, 5 8 8  So.2d at 229; Floyd v. State, 569 

So.2d 1225, 1230 (Fla. 1 9 9 0 ) ,  cert. denied, 111 S.Ct. 2912 

(1991). 

GUILT PHASE 

Fotopoulos' next claim deals with the trial court's 

r e f u s a l  to Sever count I of t h e  indictment, which charged the 

first-degree murder of Rarnsey, from ' the remaining counts which 

charged the various crimes r e l a t i n g  to the murder of Chase and 

the at.i:empted murder of Lisa Fatopoulus. Fotopoulos was charged 

by both indictment and information. The two murder charges and 

several of the other offences were charged by indictment.. The 

remainder of the offenses were charged in two separate 

informations. All the offenses w e r e  consolidated for trial. 
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Prior to trial, Fotopoulos filed a motion fo r  severance of 

offenses which alleged that rio connection existed between the 

Ramsey murder and the other offenses charged. Through proffer, 

the State maintained that it would show that two days a f t e r  the 

murder of Kevin Ramsey, Hunt was approached by Fotopoulos and 

recruited to assist him in ~ l l  plan to murder his wife. 

to the proffer, in order to obtain Hunt's cooperation, Fotopoulos 

used physical intimidation and the threat of disclosure of the 

videotape of the murder to coerce Hunt into cooperating. The 

motion w a s  denied.  R renewed motion for severance was later 

filed alleging that :  h x a u s e  Beidre Hunt refused to cooperate with 

t h e  State, t h e  State would he unable  to introduce evidence to 

support  its earlier p r o f f e r .  

p ro f f e r  based on t h e  anticipated testimony of Teja James, one of 

t+he u n s u c c e s s f u l  assassins arid Lori Henderson, Hunt's best 

friend. 

Ramsey in order to be inducted into a secret "hunter/killer c l u b "  

and thereby qualify herself to be involved in the later murder of 

L i s a  Fotopoulos .  

the earl  ier m u r d e r  was used to coerce Teja James into 

participating in the later efforts to inrrrder L i s a .  Based on t h i s  

proffer the renewed rnotian was denred. An amended motion for 

severance a l s o  was denied.  

According 

The State then made an additional 

In the profPer the S t a t e  contended that Hunt killed 

The  State a l so  contended that the videotape of 

In denying Fotopoulus '  amended motion f o r  severance, the 

t r i a l  judge stated that based on the  proffer he was convinced 

t h a t  the offenses "are definitely connected in an episodic sense' '  
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and that they are "certainly connected 2-n a temporal sense. 'I The 

court further explained t h a t ,  based on the proffer, shortly after 

the Ramsey killing the several plots to kill Lisa Fotopoulos were 

set in motion and they were "well connected." 

Pursuant to Florida Rule of Criminal Procedure 3 . 1 5 0 ( a )  

Two or more offenses which are triable in the 
same c o u r t  may be charged in the same indictment 
or information in a separate count  for each 
offense, when the offenses . . . are based on 
the same act or transaction or on two or more 
connected acts or transactions. 

(Emphasis added.) Similarly, I l [ t ] w o  or more indictments or 

informations charging related offenses shall be consolidated for 

t r i a l  on a t i r n e l . 3 7  motion. . . . ' I  Fla. R, Crim. P. 3.151(b). 

Offenses are "re la ted " €or purposes of rule 3.151(b) "if they are  

triable in t h e  same court mid are based on the same act or 

transaction or on t w o  or more connected acts or transactions." 

F l a .  R. Crim. P. 3.151(a). 

Quoting from our decision in Garcia v.  State, 568 So.2d 

8 9 6 ,  8 9 9  (Fia. 1990), we r e c e n t l y  reiterated that t h e :  

"connected acts transactions" requirement of 
r u l e  3 .150  means that the acts joined f o r  trial 
must be considered "in an episodic s e n s e [ . ]  
[Tlhe rules do not warrant joinder or 
consolidation of c r i m i n a l  charges based on 
similar but separate episodes, separated in 
time, which are 'connected' only  by similar 
circumstances and the accused's alleged guilt in 
both or a l l  i n s t a n c e s . "  Paul. [v. S t a t e ,  365 
So.2d 1063, 1065-66 (Fla. 1st DCA 1 9 7 9 )  (Smith, 
J., dissenting), adopted in part, 385 So.2d 
1371, 1 3 7 2  (Fla. 1 9 8 0 ) . ]  Courts may consider 
"the temparal and geographical association, t h e  
nature of the crimes, and t h e  mariner in which 

-- -- 

they were committed," 3undy [v .  State 455  So.2d 
3 3 0 ,  3 4 5  ( F l a .  29841,  -- cert, denied, 4 7 6  U . S .  

--.--.--...---f 
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1109 (1986)l. However, interests in 
practicality, efficiency, expense, convenience, 
and judicial economy, do not outweigh the 
defendant's riqht to a fair determination of 
guilt OF innocence. [State v.1 Williams, 453 
So.2d [824, 825 (Fla. 1984)l. 

Wright v. State, 586  So.2d 1024, 1029-30 (Fla. 1991). The use of 

the phase "connected acts or transaction" in rule 3.151(a) 

likewise means that offenses consolidated f o r  trial must be 

"connected in a n  episodic sense." Livingston v. State, 565 So.2d 

1288,  1290 (Fla. 1988). 

Upon timely motion, a defendant has the right to a 

severance of charges when t w o  or more offenses are improperly 

charged in a single i n d i c t m e n t  or information. Fia. R. Crim. P. 

3.152(a)(1). A defendant a l so  i.s entitled to severance of 

properly joined related o f f e n s e s  upon a showing that such is 

necessary to achieve a f a i r  determination of the defendant's 

guilt or innocence of each offense. Fla. R. Crim. P. 

3.152(a)(2); Bundy v, S ta te ,  455 So.2d 330, 345 ( F l a .  1984), 

cert, denied, 476 U . S .  1109 (1986); Johnson v. State, 4 3 8  So.2d 

774, 778 (Fla. 1983), c e r t .  denied, 465 U.S. 1051 (Fla. 1984). 

However, granting a severance is largely a matter within the 

trial court's discretion. Johnson. 4 3 8  So.2d at 7 7 8 .  Ws find no 

abuse of discretion. 

HiISed on t h e  State's proffer, saverance was n o t  required 

under rule 3.152(a)(1) because the offenses were clearly 

connec ted  in an episodic  sense .  Moreover, on this record, there 

was no showing that severance of the properly joined offenses was 
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necessary to promote a fair determination of Fotopoulos' guilt or 

innocence. Rule 3 . 1 5 2 ( a ) ( 2 ) ;  --,-".-+I Johnson 4 3 8  So.2d at 7 7 8 .  Even if 

there had been separate trials, evidence of each offense would 

have been admissible at the trial of t h e  other to show common 

scheme and motive, as well as the entire context o u t  of which the 

criminal action occurred. - See Craiq v, State, 510 So,2d 857 

(Fla. 1 9 8 7 ) ,  cert. denied, 484  U.S. 1020 (1988); Bundy v. State, 

455 So.2d at 345; Heiney v. State, -- 447 So.2d 210 (Fla,), cert. 

denied, 469 U.S. 920 ( 1 9 8 4 ) .  

We also reject Fotopoulos' contention t h a t  the S t a t e  

failed to present evidence to support the denial of the motions 

for severance I I n  accordaiice with the proffer, Hunt testified 

that the morning after ,the Ramsey murder, Fotopoulos threatened 

h e r  with t h e  videotape of the Hamsey murder i n  order t o  coerce  

h e r  into a s s i s t h g  Fotopowlos with h i s  plan to murder his w i f e ,  

There  was tes t imony t h a t  a f t e r  the Hamsey m u r d e r  Fotopoulos 

warned Teja James, one of the unsuccessful assassins enlisted by 

H u n t ,  that he could  either work for him o r  go down the same road 

as Ramsey. 

As to claim 3, we agree that Fotopoulos "opened the door" 

€or E u r t h e r  cross-exmjination concerning 1: is c o n v i c t i o n s  f o r  

coanterfeiting. Fotopoul.os testified 3n h i s  own b e h a l f .  When 

asked on cross-examinaticn i f  he had p rev icus iy  been convicted ~f 

a felony, Fotopoulos answered he "was at one time convicted of 

six counts." Defense counsel then interrupted, stating that 

"that's a11 he has to say.'' After t h e  trial court warned cour.se1 
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n o t  t o  interfere when t h e  wFt tiess w a s  responding, t h e  fo l lowing  

exchange occurred: 

Q. Is that all you w a n t  t o  say? 

A. I j u s t  want  t o  ment ion  i t  was nonv io l en t .  

Q .  S i x  p r i o r  f e l o n i e s ?  

A .  Y e s ,  s i r ,  o n e  i n c i d e n t  t h a t  w a s  compounded. 

Q .  W e l l ,  that's not real.:y correct ,  i s  it, itls 
n o t  j u s t  one inc iden t?  

A. It was done at one time, just l i k e  these 
charges are a l l  p i l e d  up. 

Q .  I s n ' t .  it true though t h a t  you p l e d  g u i l t y  to 
six dPf fem?it felonies covering a p e r i o d  
over several yeam? 

A. Nu, all o f  the incidents happened within a 
year' and  A cncp le  of months,  I b e l i e v e .  

Over objection, the State w a s  pe rmi t t ed  to go into the details of 

t h e  p r i o r  convict ions Ccrtifiec? copies  of the federal 

convictions were 3 ater adnit-ted wi thout  o b j e c t i o n .  

Under sect. ion 90 .610 ,  F l . o r i d a  S t a t u t e s  (1989), a pa r t y  may 

attack.the credibility of any witness, i n c l u d i n g  the accused,  by 

evidence of a prior felony c o n v i c t i o n ,  U n l e s s  t h e  w i tnes s  

answers u n t r u t h f u l l y ,  t h i s  inquiry i s  g e n e r a l l y  r e s t r i c t e d  t o  the 

existence of prior conv ic t ions  and the n?urnber of convi ,c t ions .  

2d DCA : 980 ) ,  However, when a defendant a t t empt s  t o  mis lead  o r  

delude t h e  j u r y  about his prior convictions, t h e  State is 

entitled t o  further question t h e  defendant  concerning the 



convictions in order to negate any fa1"se impression given. - See 

Leonard, 3 8 6  So.2d at 52; Dodson v. State, 356 So.2d 878 (Fla. 3d 

DCA) ,  cert. denied, 360 So.2d 1248 (Fla. 1978); cf. McCrae v. 

State, 395 So,2d 1145, 1151 (Fla. 1980) (although the scope of 

cross-examination generally should be no broader than the scope 

of d i rec t  examination, state was entitled to question defendant 

regarding the nature of prior felony conviction in order to 

negate the delusive innuendoes of his counsel), cert. denied, 454 

U.S. 1041 (1981); Hernandez v .  State, 569 So.2d 857 (Fla. 2d DCA 

1990) (defendant who vo1unt:sered statements on cross-examination 

that he had never been involved in a drug-related deal opened the 

door to questioning about a heroin deal he had arranged two days 

prior to the instant offense). We reject the remainder of the 

c1.aims: of improper impeac::hrnent by prior misconduct. The majority 

of these claims were n o t  preserved by contemporaneous objection, 

Farinas v .  State, 5 6 9  So.2d 425, 429 (Fla. 1990); those claims 

t h a t  were preserved l ack  m e r i t - .  

Fotopoulos next  ccnI:-,ends- that t h e  t r i a l  c o u r t  erred in 

permitting the State to impeach h i s  trial testimony with 

testimony given at a prior hearing because defense counsel had 

not been provided a copy of the record testimony. This claim has 

not been preserved f o r  appeal. Farinas. A f t e r  defense counse l  

pointed out that he did no t  have a copy cf the trmscrlpt of the 

p r i o r  testimony, he was given a copy. Counsel then stated that 

he was not counsel at the time of the hearing, but no further' 

objection w a s  lodged. 
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Fotopoulos '  content ion  t h a t  he was e n t i t l e d  t o  a 

Richardson hea r ing  on the S t a t e ' s  failure t o  provide defense 

counsel w i t h  a copy of the t r a n s c r i p t  of his p r i o r  record 

testimony c l e a r l y  i s  w i t h o u t  m e r i t  because the t r i a l  c o u r t  w a s  

never apprised of the so-called discovery v i o l a t i o n .  

L i k e w i s e ,  w e  find no merit t o  Fotopoulos' c l a i m  t h a t  the 

cumulative e f fec t  of these and nunerous o t h e r  alleged errors 

entitle h i m  to a n e w  t r i a l .  2 

A1 though Fotopoulos does not challenge the sufficiency 

the evichnce, w e  observe t h a t  t h e  record conta ins  s u b s t a n t i a l  

competent evidence t n  support, his convic t ions .  

PENALTY PHASE 

Qf 

I n  claims 7 and 1.1 F'otopou%os main ta ins  t h a t  the al leged 

penalty phase  of t h e  t r . i a l ,  I n  claim 7, he contends thzt t h e  

r e fu sa l .  to sever resulted i n  a d u e  prccess v i o l a t i o n  d u r i n g  the 

penalty phase because t h e  j u r y  w a s  i n s t r u c t e d  on f i v e  aggravat ing 

f a c t o r s  a s  t o  both murders whe '~:  only three f a c t o r s  applied t o  t h e  

Hamsey murder. H i s  assignment D f  e r r o r  i n  claim 11 as to the 

The ass ignments  of error ificlud??: 2 . )  the defense's inability 2 

t o  adeqgately prepare f o r  t h e  crusa--exain.inalt i o n  of Deidre Hunt 
deprived h i m  of e~ f a i r  trial; 2 )  t h e  t r i a l  court erred in 
permitt+j.;ig khe S t a t e  to el ic It i r re levant  background h i s t o r y  of 
H u n t ;  3 )  t h e  t r i a l  cour t  erred i n  permi t t ing  repeated references 
t o  weapons, hand grenades, and other weapons; 4) the State 
improperly i n j e c t e d  t h e  iss~xc of homosexuality into t h e  t r i a l ;  5 )  
t h e  S t a t e  made a feature of FQtOpOulOS' sexual life; and 6 )  the 
S t a t e  improperly attacked Fotopoulos' c h a r a c t e r .  
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Chase murder is a rather unclear recasting of the above argument 

made in connection with the E?amsey marcier. 

Although Fotopoulos claims that the motion far severance 

was renewed at sentencing, no motion f o r  separate penalty 

proceedings was filed. Moreover, there was no objection to the 

penalty phase instructions and no request for special jury 

instructions as to each murder, Therefore, claims 7 and 11 were 

not preserved for appeal.  Sochor v.  State, 580 So.2d 595, 602 

(Fla. S991), vacated on other grounds, 112 S.Ct 2114 (1992); 

Vauqht v. I State, 410 So.2d 1 4 7  (Fla. 1982). Moreover, even if 

cJ.aim 7 were cognizable, instructing on five factors when only 

three were supported by t h e  evidence did not violate due process 

because we can presume that the jury disregarded the factors not 

supported by t h e  evidence.  Sochor - v. Florida, 112 S.Ct. 2114, 

2122 ( E l a .  1 9 9 2 ) .  This is particularly true in this case because 

tlie only factors urged during closing argument by the prosecution 

in connection with t h e  Ramsey murder  w e r e  those applicable to 

that offense. There also is no merit to claim 11 because t h e  

five factors instructed on w e r e  clearly applicable to the Chase 

murder. 

Fotopoulos' e i g h t h  claim, that the trial court erred in 

p e r m i t t i n g  the State to i n t r o d c c e  hearsay statements OP Kevin 

Ramsey during the penalty phase, was n o t  preserved by 

contemporaneous objection. As part of t h i s  claim, Fotopoulos 

contends that the trial court erred in finding that the Rarnscy 

murder was committed f o r  the purpose of avoiding or preventing a 

-10- 



lawful arrestm3 A motive to eliminate a potenial witness to an 

antecedent crime, such as Fotopoulos' alleged counterfeiting, can 

provide the basis for this aggravating factor. Swafford v. 

State, 5 3 3  So.2d 270, 276 (Fla. 1988), cert. denied, 489 U.S. 

1100 (1989). An arrest need not  be imminent at the time of the 

murder. Id, Such a motive can be inferred from the evidence 

presented in this case. As explained by the trial court: 

Ramsey knew of the Defendant's illegal activites 
and planned to blackmail the Defendant. One of 
the dominant motives behind killing Ramsey was 
elimination of a witness hostile to the 
Defendant. The theme of witness elimination 
r u n s  through this  case, starting with Ramsey and 
ending with Chase. 

We reject Fotopoulos' contention that because t h e  trial 

cour t  found that witness elimination was but "one of the dominant 

motives" f o r  Ramsey's m u r d e r ,  t h i s  aggravating factor does not 

apply.  While it is t r u e  t h a t  Fotopoulos needed a victim f o r  Hunt 

to shoot  while bei113 videotaped, the record supports the 

conclusion that the dominant reason Ramsey was chosen was because 

he knew of Fotopoulos' i l l e g a l  activities and planned to 

blackmail him. Proof of Fotopoulos' intent to avoid being 

arrested in connection with these activities was "strong" enough 

to support this factor. C f .  Jackson v. State, 502 So.2d 409, 411 

(Fla. 1 3 8 6 ) ,  4 8 2  U.S. 9 2 8  ( 1 9 8 7 ) ;  -- Riley v. State, 

36G S O . % ~  19, 2 2  (Fla. 1 -978 ) .  

§ 921.141(5)(e), Fla. Stat. (1989). 
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We reject FotopouIc3s' next c l a i m  that the trial court 

erred by not i n s t r u c t i n g  the jury pursuant to Jackson v. State, 

502 So.2d 409 (Fla. 1986), cert. denied, 482 U.S. 920 (1987), in 

connection with the Ramsey m u r d e r .  There was no objection to the 

instructions as given and no request fo r  a special instruction. 

Therefore, the claim is not cognizable on appeal .  Vauqht, 410 

So.2d 1 4 7 .  Moreover, Fotopoulos was convicted of first-degree 

premeditated murder. This verdict clearly reflects a finding 

that Fotopoulos actually killed or intended that a killing take 

place which comports with the requirsments of Enmund v. Florida, 

458 U.S. 782 ( 1 9 8 2 ) .  

Next we reject Fotopoulos' claim t h a t  the trial cour t  

erred in finding the Rarnsey murder was committed in a co ld ,  

ca lcu la ted ,  and premeditated manner. § 9 2 1 . 1 4 1 f 5 )  (i), Fla. Stat. 

( 1 9 8 9 ) .  Evidence  of the liuiylitened level of premeditation 

necessary to support t h i s  factor is clearly present in this case. 

Shere v. State, 579 So.2d 8 5 ,  9 5  (Fla. 1 9 9 1 ) ;  Roqers v. State, 

511 S0.2d 526,  5 3 3  ( F l a .  1 9 8 7 ) ,  -- cer t .  - denied, 4 8 4  U.S. 1020 

( 1 9 8 8 ) .  As the trial court found:  

[Ramsey] was lured to the woods u n d e r  a ruse. 
The killing was staged like a production. 
[Futapoulos] held a light and a camera. When 
the equipment was thought.  1.0 he in focus, Yarnsey 
was shot three times in the c h e s t  hy co- 
defendan t  Beidre Hmt. After a pause Hunt shot 
Ramsey in the head.  While Ramsey was apparently 
s t i l l  alive the Defendant administered a coup- 
de-grace w i t h  an aK-47. This killing w a s  an 
execution done with greatly heightened 
premeditation. 



The recited fac ts  alone e s t a b l  is11 1 . ~ p i 1 d  a reasonable doubt t h a t  

Fo tapou los  c a r e f u l l y  planned and prearranged t h e  murder  of 

Ramsey. Shere, 5 7 9  So.2d at 95. 

Fotopou los  nex t  maint,ains that t h e  t r i a l  c o u r t  erred in 

finding t h e  Chase murder was committed during the course csf r; 

b u r g l a r y .  § 921.141(5)(6), F l a .  S t a t .  ( 1 9 8 9 ) .  We f i n d  no m e r i - t  

t o  t h e  argument  t h a t  b e c a u s e  Fotopaulos gave ChaEe permiss i .on  t o  

enter his m o t h e r- i n- l a w ' s  home t o  murder  h i s  wife, the e s s e n t i a l  

element o f  non-consciint n e c e s s a r y  f o r  a burglary i s  lacking. W e  

agree with the State that Ft?topoulos, the son-in-law of the owner 

and occupan t  of t h e  burg1a~:ized home, had no legal or moral 

a f i thor i ty  to c o n s e n t  to  e n t r y  by his: coconspirator fur the 

p r p o s e  of murdering a n o t h e r  w c u p n t , .  - S e e  --I--- K . P . M .  v. State, 4 4 6  

S o . 2 r l  7 2 3  ( F l a . 8  2d. DCA. 1 9 8 4 )  (son of C)WIIE.T and occupant of xhe 

burglarized home had nc 1eqa.l GL- rnaral r i g h t  to consen t  T;O 

friend's e n t r y  into f a m i l y  liomz f o r  purpose of stealing property 

t h a t  did not. belong to son); -- see a lso  Damico v. -I State, 153 F1.a. 

850, 16 S0,2d 4 3  (1943; (corporatx? officer had no l ega l  or moral 

r i g h t  t o  c o n s e n t  t o  entry i n t o  jewelry store by coconspirator  f o r  

purpose  of committi-ng thef t )  Moreaver, Fatopculos does not 

c h a l l e n y e  h i s  burg!.ary c o n v i c t i o n ,  which s1ear.J.y supports the 

f i n d i n g  of this a g g r a v a t i n g  f a c t o r .  See Perry .I--.-_1- 1s. State, 5 2 2  

So. 2d 8 1 7 ,  8 2 0  { Fla. 1 9 8 8 )  (contemporaneous c o n v i c t  i n n  f o r  armed 

robbery supports finding that murder w a s  committed d u r i n g  

commission of a robbery) .  
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We find no merit to Fotopoulos' claim that the trial court 

improperly doubled its consideration of the pecuniary gain4 and 

cold, calculated, and premeditated5 aggravating factors in 

connection with the Chase murder. Fotopoulos recognizes that we 

have rejected a similar clain! in Echols v.  State, 484 So.2d 5 6 8  

(Fla. 1 9 8 5 ) ,  cer t .  denied,  4 7 9  U.S. 871 (1986). The two 

aggravating factors at issue were properly found in this case 

because, as i n  Echols, they "are not based on t h e  same essential 

feature of t h e  crime or of the offender's character.'' 484 S0.2d 

at 5 7 4 .  The trial court's finding of the pecuniary gain 

aygravatar is based on evidence that Fotopoulos killed Chase in 

furtherance of his plan to recei.ve life insurance proceeds upon 

his wife's death. The finding of cold, calculated, and 

premedita ted is based on evidence that Chase's murder was 

"c a r e f u l l y  choreoyraphed" to m a l c e  it appear that Chase was killed 

d u r i n g  a burglary and that Chase's "execution" was "the 

culmination of several schemes and plots to kill Lisa 

Fotopoulos. 'I As we stated i n  Eclinls, 

There is no retison why the fac ts  in a given case 
may not support multiple aggravating factors 
provided the aggravat ing fac tors  are themselves 
separate and distinct and not merely 
restatements of each other as in a murder  
committed d u r i n g  a rubbery and rnnrder for 
pecuniary g a i n ,  or murder committed to eliminate 

§ 921.141(5)(f), Fla. Stat. (1989). 

§ 921.141(5)(i), Fla. S t a t , .  (1989). 5 
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a witness and murder committed to hinder law 
enforcement, Squires v. State, 450 So.2d 208 

105 S.Ct. 268, 
83 L.Ed.2d 204 11984'1: Combs v. State. 4 0 3  So.2d 
(Fla.), cert. denied, - U.S. - I  

I .  

418 (Fla. 1981); cert. denied, 456 U.S. 984, 102 
S.Ct. 2258, 72 L.Ed.2d 862 (1982). 

484 S0.2d at 575 ,  

Likewise, w e  reject Fstopoulos' claim that the aggravating 

factors of pecuniary gain and to avoid arrest6 which w e r e  found 

in connecticn with the Chase murder were improperly doubled. As 

noted above, the pecuniary gain factor was found based on 

evidence that C h a s e  hoped to receive l i f e  insurance proceeds upon 

his wife's death. The a v n i d  arrest aggravator was found based on 

evidence that Fotapoulos sh:it Chase to eliminate him as a witness 

to L i s a  Fotopoulos ' mu.rder. 

WE also reject. Fotopuul.oa' claim tha t .  the cold, 

calculated, and premeditated aggravatiny factor  is 

unconstitutionally vague  arid overbroad, as procedurally barred 

because it was n o t  presented to the trial court below. Moreover, 

we repeatedly have rejected t h e  claim. Klokoc v, State, 589 

So.2d 219,  2 2 2  (Fla. 1 .991) ;  Frown v. ---I State 565 So.2d 304 (Fla.), 

- cert. denied, 111 S . C t .  537  (1990). 

~ i n a ~ ~ l y ,  none of numerous grounds7 f o r  challenging 

5 9 2 1 . 1 4 1 ( 5 ) ( e ) ,  E'la, S t a t .  (1989). 

The following is a l i s t  of the numerous challenges to Florida's 
death penalty raised in this claim: 1) although his j u r y  waE MI+, 

given the instructian and the factor was not found by the t r i a l  
c o u r t ,  the jury instruction on t h e  aggravating factor of heincus, 
a t roc ious  or cruel is unconsti.tutionalZy vague; 2 )  the jury 



Florida's death penalty as unconstitutional raised in claim 

sixteen have been preserved far review. Even if these claims 

were cognizable, each lacks merit, 

Accordingly, having found no reversible error, we affirm 

the convictions and sentences. 

It is so  ordered. 

BRRKETT, C.J., and OVERTON, McDONALO, SHAW, GRIMES, ROGAN m d  
HARDING, 135 COIICUI: 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 

irisl:ructj.on on -the aggravating f a c to r  of cold, calculated and 
prcmedita-ted is uncuns;titulr,j[~naJ.; 3 ) the requirement that the 
j u r y '  5 recommendation he gi.ven great wei.ght unconstitutionally 
allows a "ve rd i c t  by bare major i ty ; "  4) the jury is not 
a.dequately instructed 3 s  tc? it+ r o l e  in sentencing contrary to 
Caldwell v. Mississippi, 47% 1J.S. 32 (1985); 5) failure to 
provide adegmte  counsel ~,ssures uneven application of the death 
penalty; 6) the t r i a l  court's r o l e  in sentencing is ambiguous; 7) 
the selection of sentencers in Florida is racially discriminatory 
resulting in death sentences based on racial factors; 8) 
Florida's aggravating circumstances B S E  applied inconsistently at 
t h e  appellate level; 9 )  Florida does n o t  have the independent 
appellate reweighing of aggravating and mitigating circumstances 
required by Proffit-t v.  F'l.oridaT 428 1J.S. 2 4 2  ( 3 . 9 7 6 ) ;  10) the use 
of the contemporaneous objection ru!.e results in disparate 
applicat.ion of t h e  3.aw in capital sentenci i ;g;  1.1) the failure of 
Flor.ida appellate review is demonstrated by t h i . s  Court ' s 
inability to consi.stent1.y apply Tedder v State, 322  So.2d 908 
( F l a .  1975); 12) the lack of a special verdict from the jlpry on 
aggravating and mitigating circumstances violates t h e  Eighth 
Aiiiendrnent; 13) the prohibition of mitigation of a death sentence 
under Florida Rule of Criminal Procedure 3.800 is 
unconstitutianal; 14) Florida law un.cvnstitutionally creates a 
presumption of death; 15) the burden of proof f o r  mitigating 
factors is unconstitutianal; and 16) eiectrocution is cruel and 
unusual punishment. 
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