
c 

IN THE SUPREME COURT OF FLORIDA 

Case No. 77,07 

IN RE: FORFEITURE OF: 

1969 PIPER NAVAJO, MODEL 
PA-31-310, S/N 31-325, U.S. 
REGISTRATION NO. N-1717G. 

/ 

ON APPEAL FROM THE FOURTH DISTRTCT 
COURT OF APPEAL 

APPELLEE'S ANSWER B R I E F  

Miami, Florida 33145 
C305) 858-1418 

1 



I . 
! ..- TABLE OF CONTENTS 

Pages 

Table of  a u t h o r i t i e s  ............................... 2 

I n t r o d u c t i o n  ........................................ 4 

S t a t e m e n t  o f  F a c t s  .................................. 5 

S t a t e m e n t  of  t h e  C a s e  ............................... 7 

Summary of Argument ................................. 9 

ARGUMENT : 

ISSUE I : Does F.S. 330.40 v io l a t e  Due P r o c e s s  R i g h t s  
as g u a r a n t e e d  by F e d e r a l  and F l o r i d a  C o n s t i t u t i o n ,  
p e n a l i z i n g  i n n o c e n t  a c t i v i t i e s  l a c k i n g  s u b s t a n t i a l  re- 
l a t i o n  t o  t h e  o b j e c t  sough t  t o  be a t t a i n e d .  10 

ISSUE 11: F l a .  S t a t u t e s  330.40 i s  vague ,  o v e r l y  broad 
and v i o l a t e s  Due P r o c e s s  a s  a p p l i e d  i n  t h i s  case work- 
i n g  as  a n  EX POST FACT0 LAW. 
C o n s t i t u t i o n  Commerce C lause .  1 7  

I t  i s  a l s o  a g a i n s t  U . S .  

ISSUE 111: The a i r c r a f t  c a n n o t  be t h e  i n s t r u m e n t a l f t y  
o f  i t s  own f e l o n y  and a p p l i c a t i o n  of t h e  S ta tu te  m u s t  
be p r o s p e c t i v e l u  on ly .  25 

ISSUE I V :  A Lower C o u r t ' s  f i n d l n g  o f  f a c t  shou ld  have  
b rough t  a s m i l i a r  f i n a l  ending  f o r  a p p e l l e e ,  a s  w e l l  a s  
i n  t h e  C o n s t i t u t i o n a l i t y  f i n d i n g  on F.S. 330.40 b rough t  
a b o u t .  28 

.k 

ISSUE V: F.S. 330.40 i s  v i o l a t h e  of t E e  F e d e r a l  Sup- 
remacy Clause .  30 

CQNCLUS I O N  

C e r t i f i c a t e  o f  S e r v i c e  

32 

33 

1 



.. 
TABLE OF AUTHORITIES 

P a g e s  

Canton  P o u l t r y ,  I n c .  v. Conner;  2 6 3  F .Supp.  1 0 0 8  ......... 2 3  
( N . D . F l a .  1 9 6 7 ) .  

......... 3 0  C i t y  of Burbanli v. L o c k h e e d  A i r  T e r m i n a l  9 3 S . C t .  
1 8 5 4  ( 1 9 7 3 ) .  

2 5  C i t y  of I n d i a n  Ha~Ijor Beach V. Damron;  
1383 ( 5 t h  DCA 1 9 8 5 ) .  

4 6 5  S o . 2 d  1 3 8 2 , . - . - .  

..... 2 5  C i t y  of Pompano Beach 77. E n r o u t e  L t d .  I n c . ;  4 7 5  S o . 2 d  
1 2 6 9  (DCA 1 9 8 5 ) .  

Cnenshaw v.  S t a t e  5 2 1  S o . 2 d  1 3 8  (1 DCA 1 9 8 8 ) . . . . . . . . . . . . . . . .  11 

Dade C o u n t y  v. Wiselieart; 1 9 8  S o . 2 d  94 (3d DCA 1 9 6 7 )  ........ 2 2  

1 0  
1 9 8 8 ) .  
E l l i o t  v. A i r c r a f t  E n g e n e e r l n g  I’nc.; 1 3  TLW 2374  (2DCA ...... 

FZEEmN v. CASE; 342  S o . 2 d  8’15-817 (-Fla. 1 9 7 7 ) .  ........... 2 7  

Gordon v. 2 o h n  D e e r e  Co . ;  320  F .Supp.  2 9 3  ( N . D .  Fla. 1 9 7 0 )  .. 2 2  

t G u l f s t r e a m  P a r k  v. DTvi’si*on of Par i - ’Mut t le l  Wagering; 407  ... 
S o . 2 d  2 6 3  ( 3 8  DCA 19811.. 

2 2  

Heberle v. P.R.O. Li\q-ui’dati*ng C o . ;  1 8 6  S0.2d 280-282 ....... 26 1st DCA 1 9 6 6 ) .  

H i l l  v. S t a t e  E x  pel .  Watson; 1 9  S o . 2 d  8 5 7  ( F l a .  1 9 4 5 )  ...... 2 3  

H i l l s b o r o u g h  County, Fla  v. A u t a m a t e d  Medical L a b o r a t o r i e s ; .  3 0  
1 0 5  S . C t .  2 3 7 1  ( 1 9 8 5 F .  

H o t e l  a n d  Res t au ran t  C o m i s s 2 o n  v.  S u n n y  S e a s  N o .  One: 
S o . 2 d  570  (F la .  19581..  

343.- 11 

I N  RE FORFETTURE of 3 9 7 9  T o y o t a  C o r o l l a ;  424 S o . 2 d  922  ..... 11 
(DCA 1 9 8 2 ) .  

I N  RE FORFETTURE of $ 4 8 , Q Q O . 0 0  i n  U . S .  C u r r e n c y ;  432  So .2d . .  
1 3 8 2  (4 th ’  D C A ) .  

11 

I N  RE: S e v e n  B a r r e l s  of W‘3ne; 8 3  So. 627-632 ( F l a .  1 9 2 0 )  .... 27 

L e s t e r  v. Dept .  of P r o f e s s 2 o n a l  R e g u l a t i o n ;  348  S o . 2 d  9 2 3  ... 1 7  
(1st DCA 1 9 7 7 ) .  



, 
P a g e  s- 

L e w i s  v .  C r e a t i v e  Developers, L t d . ;  350 S o . 2 d  828-829  (1st 
DCA 1 9 7 7 ) .  5.......................................-......== 

Maine v .  T a i l o r ;  1 0 6  S . C t .  2 4 4 0 ,  2447 ( 1 9 8 6 ) .  ............... 
M i a m i  S h o r e s  V i l l a g e  v. Brockway P o s t  N o .  1 2 4  of American 
L e g i o n ;  2 4  S o . 2 d  33 ( F l a .  1 9 - 4 5 ) .  ............................ 
Nebbia v. P e o p l e  of S t a t e  of N e w  York ;  2 9 1  U . S .  5 0 2 ,  5 4  S. 
C t .  5 0 5 ,  7 8  L .Ed940.  ....................................... 
R o b i n s o n  v. S t a t e ;  3 9 3  S o . 2 d  1 0 7 6  ( F l a .  1 9 8 1 ) .  

S c h u l t z  v.  S t a t e ;  3 6 1  So. 2d 416 (%'la. 1 9 7 8 ) .  ............... 
S m i t h  v. Hjlmdery; 4 5 4  So.2d 6 6 3 " ( l s t  DCA 1 9 8 4 ) .  ............ 
S t a t e  v. S a k e z ;  4 8 9  S o . 2 d  1 1 2 5  (Fla 1 9 8 6 ) .  ................ 
S t a t e  v. B l k e r ;  4 6 1  So.2d 1 0 8  ( F l a .  1 9 8 4 ) .  

S t a t e  v. W e r s b w ;  3 4 3  S o . 2 d  605  (F la .  1 9 7 7 ) .  ................ 
T e x a s  Co .  v, Rnos; 8 1  So. 471-472 ( F l a .  1 9 1 9 ) .  ............. 
Tresco t t  Y. ConneT;  390 F.Supp. 765 (N.D. Fla. 1 9 7 5 ) .  ...... 
U . S .  yY One 1 9 7 7  C a d t l l a c  de V i ' l l e ;  6 4 4  F .  2 d  5 0 0  ( 5 t h  
C$E% 1 9 8 1 ) .  ............................................... 
U.S, v. $ 3 8 , 0 0 0  jln U.S. Currency; 816 F. 2d  1 5 3 8 ,  1 5 4 7  
(11th CSr. 1 9 8 7 ) .  ......................................... 
Westwood L a k e ,  I n c .  v. Dade C o u n t y ;  2 6 4  S o . 2 d  7 ( F l a .  1 9 7 2 ) .  

Well2ams v. C h r i s t i a n ;  335 S o . 2 d  3 5 8  (1st DCA 1 9 7 6 ) .  ....... 
U . S .  C o n s t i t u t 2 0 n r C o d e s  and ' R e g u l a t i o n s ;  U . S .  C o n s t i t u t i o n :  
A r t . T , S e c t 2 o n  8 ,  clause 3 
4 9  U.S.C.A. s 1 4 7 2  (3) (5r 
4 9  U.S.C.A. § 1 4 7 2  (bY(l1 ( G )  
1 4  CFR 2 5 . 9 6 3  
1 4  CFR 2 5 . 9 5 1  9 

2 7  

2 3  

2 2  

.. 
11 

2 0  

1 7  

11 

2 0  

2 6  

23 

1 7  

17 

2 0  

1 7  

F l o r i d a  S t a t u t e s  
F.S,  3 3 0 . 4 0  
F.S. 9 3 2 . 7 0 1  
F.S. 9 3 2 . 7 0 4  



I .  I N T R O D U C T I O N  

The A p p e l l a n t  P e t i t i o n e r / P l a i n t i f f  i n  t h e  L o w e r  Cour t ,  i s  

a p p e a l l i n g  from a F i n a l  Order  from t h e  F l o r i d a  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeals ,  r e n d e r e d  i n  f a v o r  of  Appe l l ee  a s  t h e  C35tm5n- t -  

below. The A p p e l l a n t / P e t i t i o n e r  w i l l  be r e f e r r e d  t o  as he s t o o d  

i n  t h e  T r i a l  Cour t  and a s  A p p e l l a n t .  T h e  Appel lee /Cla imant  i n  

t h e  Lower Cour t  w i l l  be r e f e r r e d  t o  as h e  s t o o d  i n  t h e  T r i a l  Cour t ,  

and as Appe l l ee .  

There are no t r a n s c r i p t s  i n  t h i s  case. 

The pages  i n  t h e  r e c o r d  on a p p e a l  w i l l  be r e f e r r e d  t o  by t h e  

symbol "R"  f o l l o w e d  by t h e  p a g e ' s  number. 



STATEMENT OF FACTS 

On February 8 ,  1988, d e p u t i e s  of t h e  Appel lant ,  N I C K  

NAVARRO, S h e r i f f  of Broward County, s e l z e d  a 1 2 6 9  P I P E R  NAVAJO 

a i r c r a f t  because i t  i s  a l l e g e d ,  bu t  remains t o  be proven, that  

s a i d  a i r c r a f t  w a s  equipped wi'th extra fue2  tanks .  

Sub jec t  t o  t h i s  case i s  a s e i z e d  a i r p l a n e  "PTPER AIRCRAFT 

MODEL PA-31-310", converted i n  1 9 8 4  i n t o  a "PANTHER MODEL" l n  

o r d e r  t o  have i n s t a l l e d  by an FAA approved Repair S t a t ion , zux-  

i l i a r y  wing f u e l  t r a n s f e r  t a n k s  (see logo book copjled pages 

pages 34 t o  39) proper  t o  a Panther  model. A2rworthy ce r t i f l -  

cate w a s  issued,  a f te r  t h e  conversion, w$th new t anks  w e r e  per -  

formed. The Appel lee  w a s  a g o o d f a i t h  buyer o€ t h e  p l ane  i n  1 2 8 4 ,  

t h e  year  a f t e r  t h e  works w e r e  done. 

"T" 

The p l ane  w a s  i n spec ted  on 11-9-87 by an FAA Repajlr S t a tkon  

and found i n  a i rwor thy  condfti'on (T  pages 36 t o  39) t h e  f u e l  

t anks  approved i n  compliance wrth F.S. 330.40. 

These f a c t s  w e r e  a l l e g e d  i n  Appe l l ee ' s  Mot2on i n  t h e  L o w e r  

Court f o r  Summary Judgment ( T  p. 32-33). 

A P e t i t i o n  f o r  F o r f e i t u r e  of s a i d  a i r c r a f t  t o  t h e  Broward 

S h e r i f f ' s  O f f i c e  w a s  f i l e d  w i t h i n  t h e  n i n e t y  day p e r i o d  contem- 

p l a t e d  by t h e  s t a t u t e .  The P e t i t i o n  a l l e g e d  t h a t  t h e  a i r c r a f t  

w a s  s u b j e c t  t o  f o r f e i t u r e  because it was "contraband" as  de f ined  

i n  F l o r i d a  S t a t u t e  330.40 ( 1 9 8 7 ) .  

ANACOLA T R A D I N G ,  t h e  Appel lee  he re in ,  p resented  i t s  Amended 

Motion t o  D i s m i s s ,  which sought  d i s m i s s a l  of t h e  P e t i t i o n  on  

t h e  b a s i s  t h a t ,  among o t h e r  reasons ,  t h e  s t a t u t e  upon which t h e  



f o r f e i t u r e  P e t i t i o n  w a s  based ,  w a s  u n c o n s t i t u t i o n a l  because  

it v i o l a t e d  t h e  C l a i m a n t ' s  F e d e r a l  Due P r o c e s s  R i g h t s .  (R-1- 

44-48 and  R-1-53-58), t h e  Cour t  i s s u e d  i t s  Order  g r a n t i n g  

t h e  Motion t o  D i s m i s s  on  c o n s t i t u t i o n a l  grounds  on J a n u a r y  11, 

1 9 8 9 .  (R-1-58 ( a )  ( f )  1. T h e r e a f t e r ,  t h e  C o u r t  r e n d e r e d  i t s  

F i n a l  Order  of D i s m i s s a l  on May 8 ,  1 9 8 9 .  (R-1-61]. 

A p p e l l a n t  Navarro and amicus  c u r i a e  i n  t h e i r  B r i e f ' s  

S t a t e m e n t  of F a c t s  have bo th  e r r o n e o u s l y  o v e r s e e n  t h e  f a c t  

t h a t  i n  t h e  case s u b j u d i c e ,  t h e  supplemantary  t a n k s  w e r e  

i n s p e c t e d  and p r o p e r l y  approved by t h e  FA.\ a u t h o r i t y  and no 

v i o l a t i o n  of F.S. 330 .40  w a s  i n c u r r e d .  



STATEMENT OF THE CASE 

The Appel lan t ,  N I C K  NAVARRO, as S h e r i f f  of Broward County, 

P e t i t i o n e r  a t  t h e  t r i a l  c o u r t .  H e  f i l e d  a P e t l t l o n  f o r  F o r f e i -  

t u r e  (R-1-11 ,  supported by A f f l d a v f t  and Appendix (R-1-12-13, 14-15) 

of t h e  above-styled P i p e r  Navajo A i r c r a f t .  

i t s  Rule t o  Show Cause why t h e  f o r f e i t u r e  should n o t  be awarded 

on May 2 4 ,  1988 ( R - 1 - 2 0 ) .  Claimant,  ANACAOLA T M D I N G ,  t h e  Appellee 

h e r e i n ,  p resented  i t s  Amended Motion t o  Dismiss, which sought  

d i s m i s s a l  of  t h e  P e t i t i o n  on t h e  b a s r s  t h a t ,  among o t h e r  reasons ,  

The t r i a l  c o u r t  i s sued  

t h e  s t a t u t e  upon which t h e  f o r f e 2 t u r e  P e t i t f o n  was based, was 

u n c o n s t i t u t l o n a l  because 3 t  v2o la t ed  t h e  Claimant 's  f e d e r a l  due 

p rocess  r i g h t s .  (R-1 -40-41) .  

A f t e r  t h e  submission of memoranda Ey t h e  Appel lan t  and App 1- 

ee on t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a tu t e  (E-1-44-48 and $-1-53- 

581, t h e  Court  i s sued  i t s  Order g r a n t i n g  the  Motion t o  D r ' m i a s  

on c o n s t i t u t i o n a l  grounds on January 11, 1989. (R-1-58 (a )  (f). 

Therea f t e r ,  t h e  Court rendered i t s  F i n a l  Order of  Dlsmissal on 

May 8 ,  1989. (R-1-61)  

From t h e  F i n a l  Order of Dismissal ,  Appel lant  f i l e d  h l s  t ime ly  

Not ice  of Appeal. O r a l  argument w a s  heard  on March 28, 1 2 9 0 .  On 

December 5, 1 2 9 0 ,  t h e  Four th  D i s t r i c t  i'ssued k t s  op in ion ,  - p e r  

curiam, which e s s e n t i a l l y  inco rpora t ed  and adopted t h e  t r l a l  c o u r t ' s  

o r d e r  g r a n t i n g  t h e  Motion t o  D i s m i s s .  

cu r r ed  and concluded t h a t  Sec t ion  330.40 of t h e  F l o r i d a  S t a t u t e s  

Judge Warner s e p a r a t e l y  con- 



v i o l a t e d  t h e  supremacy clause because i t  at tempted t o  r e g u l a t e  

an  area preempted by a f e d e r a l  r e g u l a t o r y  scheme, bu t  r e j e c t e d  

t h e  view t h a t  t h e  s t a t u t e  v i o l a t e d  t h e  federal requlrement  of 

s u b s t a n t i v e  due process .  

The Cour t ' s  Mandate w a s  i s s u e d  on December 2 1 ,  1 9 8 0 .  A 

t imely  Not ice  of Appeal, w a s  f i l e d  December 7 ,  1 9 9 0 ,  as au thor -  

i z e d  by Rule 9 .030  

Appeal had declared a s t a t e  s t a t u t e  i n v a l l d .  

( a )  (1) (A)  ( il),  because a D t s t r j l c t  CouzYt of 



SUMMARY OF THE ARGUMENT 

Appe l l an t ' s  argument i s  t h a t  F.S. 330.40 i s  v a l i d l y  

enacted s t a t u t e  which p rope r ly  au tho r i zed  t h e  government's 

e x e r c i s e  of i t s  p o l i c e  powers to  p r o t e c t  i t s  c i t i z e n ' s  

M*c;ht to  be f r e e  from dangerous a i r c r a f t .  

F u r t h e r ,  r e g u l a t i o n s  neyer w e r e  enac ted  on how t h e  

S t a t e  should en fo rce  t h i s  p o l i c y  power or whjlch s ta te  agency 

should a d m i n i s t r a t e  t h e s e  powers, s p e c i a l l y  wl thout  Tnter- 

f e r i n g  Federa l  r e g u l a t i o n s  on Fede ra l  Ayiat2on Admjlnjlstra- 

t i o n ,  I n t e r s t a t e  CaPmnerce or t h e  Supremacy c l a u s e .  

Appel lee ' s  argument accepted  by t h e  L o w e r  Court and i n  

t h e  Four th  D i s t r i c t  Court of Appeals, is t h a t  F.S. 330.40 

i s  v i o l a t i v e  of Fede ra l  and F l o r i d a  Const i tut i 'onal  due 

process ,  t h e  Federa l  I n t e r s t a t e  Commerce c l a u s e ,  t h e  Fed- 

e r a l  Avia t ion  Adminis t ra t ion ,  as  t h e  sole agency i n  t h i s  

County g i v i n g  u n i t y  t o  t h e  s t anda rds  of a i r w o r t h i n e s s  and 

i t s  enforcement, and above a l l ,  t h e  Supremacy clause, pre-  

empting t h e  scheme g iven  by f e d e r a l  r e g u l a t i o n s  on t h e  sub- 

j e c t  and p rec lud ing  t h e  S ta te  to  i n t e r f e r e .  



ISSUE T 

DOES F.S. 330.40 VIOLATE DUE PROCESS RIGHTS AS GUARAN- 
TEED BY FEDERAL AND FLORIDA CONSTITUTION, 
INNOCENT A C T I V I T I E S ,  LACKING SUBSTANTIAL RELATION 
TO THE OBJECT SOUGHT TO BE ATTAINED? 

P E N A L I Z I N G  

I. F.S. 330.40:Said s t a t u t e  provides  i n  p e r t i n e n t  p a r t :  

I n  t h e  i n t e r e s t  of t h e  p u b l i c  we l fa re ,  I t  2s  
unlawful f o r  any person,  f i r m ,  co rpora t lon ,  or 
a s s o c l a t i o n  t o  i n s t a l l ,  ma ih ta ln ,  or possess  
any a i r c ra f t  which h a s  been equlpped wIth,  o r  
had i n s t a l l e d  i n  i t s  wings o r  f u s e l a g e ,  f u e l  
t anks ,  b l adde r s ,  drums, o r  o t h e r  c o n t a r n e r s  
which w i l l  hold f u e l  i f  such f u e l  tanks ,  
b ladders ,  drums o r  o t h e r  c o n t a i n e r s  do no t  con- 
form t o  f e d e r a l  av ia t2on  r e g u l a t i o n s  or haye 
n o t  been approved by t h e  Federa l  2Wfati'on A 8 m h -  
i s t r a t i o n  by i n s p e c t l o n  o r  s p e c i a l  permilt .... 
Any a i r c r a f t  i n  v l o l a t 2 o n  of t h i s  s e c t i o n  sliall 
be cons idered  contraBand, and s a i d  arrcraft '  may 
be s e i z e d  a s  contraband by' l a w  enforcement agen- 
cy and s h a l l  be s u b j e c t  to  f o r f e 2 t u r e  pursuant  

(Emphasis added) 
t o  ss ~ 2 . 7 0 1 - 9 3 2 . 7 0 4 .  

The l a s t  sen tence  of t h e  s t a t u t e  w a s  added by t h e  l e g i s -  
I l l a t u r e  du r ing  i t s  1 9 8 7  s e s s i o n  and  became effect ive on O c t o -  

ber  1, 1 9 8 7 .  

s e i z u r e s .  The Lower  Court r e j e c t e d  r e sponden t ' s  argument 

t h a t  t h e  a p p l i c a b l e  s t a t u t e  i s  t h e  preamended v e r s i o n  i n  e f f e c t  

a t  t h e  t i m e  of t h e  i n s t a l l a t i o n  of t h e  f u e l  t a n k s  r a t h e r  than 

t h e  above c i t e d  which w a s  i n  e f f e c t  a t  t h e  t i m e  of t h e  sei- 

zure.  E l l i o t  v. A i r c r a f t  Engineer ing Inc. ,  13 FLW 2374 

(2DCA 1 9 8 8 ) .  

The s t a t u t e  w a s  i n  e f f e c t  a t  t h e  t i m e  of t h e  



By i t s  amendment t o  s e c t i o n  330.40, t h e  l e g i s l a t u r e  h a s  

made a d e c l a r a t i o n  t h a t  a l l  nonconforming a i r c r a f t  are con t r a -  

band p e r  se and has  s u b j e c t e d  such a i r c r a f t  to  f o r f e i t u r e  

proceedings  under  t h e  " F l o r i d a  Contraband F o r f e i t u r e  A c t .  I' 

C i v i l  f o r f e i t u r e  s t a t u t e s  are  cons ide red  t o  be quas i - c r imina l  

and p e n a l  i n  n a t u r e .  I n  re  F o r f e i t u r e  of $ 4 8 , 0 0 0 . 0 0  i n  U.S. 

Currency,432 So.2d 1382 ( 4 D C A ) .  Thus, s a i d  s t a t u t e s  are  t o  

be s t r i c t l y  cons t rued  i n  f a v o r  of  t h o s e  a g a i n s t  whom t h e  pen- 

a l t y  i s  t o  be imposed. Crenshaw v. S ta te ,  521 So. 2d 138 ! 

(1DCA 1 9 8 8 ) ;  H o t e l  and Res t au ran t  Commission v. Sunny Seas 

N o .  One, 343 So. 2d 570 (Pla.  1958) .  

The " F l o r i d a  Contraband F o r f e i t u r e  A c t "  w a s  passed  by 

t h e  l e g i s l a t u r e  pu r suan t  t o  t h e  s ta te 's  p o l i c e  power I n  an  

e f f o r t  to  stern t r a f f i c k i n g  i n  i l l i c i t  drugs.  I n  re Forfe2- 

t u r e  of  1979 Toyota Coro l l a ,  424  So.2d 922 (DCR 1982) . .  There- 

i n  l i e s  t h e  problem. While t h e  l e g i s l a t u r e  b a s  wide d i s c r e -  

t i o n  t o  e x e r c i s e  i t s  power t o  ac t  f o r  t h e  g e n e r a l  welfare, 

t h e  means selected i n  i t s  e x e r c i s e  t h e r e o f  must  have a re- 

sonable  and s u b s t a n t i a l  r e l a t i o n  t o  t h e  o b j e c t  sought  t o  be 

o b t a  i ned . 
If a s t a t u t e  i s  unreasonable ,  a r b i t r a r y ,  and c a p r i c i o u s ,  i t  

v ? o l a t e s  s u b s t a n t i v e  due p rocess  r i g h t s  gua ran teed  by t h e  

United States  and F lor ida  C o n s t i t u t i o n s .  Nebbla v. People 

o f  S t a t e  of N e w  York, 2 9 1  U.S. 5 0 2 ,  54 S . C t .  505, 78 L.Ed, 

9 4 0 ;  S t a t e -v .  S a i e z ,  4 8 9  Sd!2d 1125 (Fla. 1986) .  



The a p p e l l a n t  c l a i m s  t h a t  t h e  s t a t u t e  serves t o  p r o t e c t  

one from t h e  r i s k  t h a t  a i r p l a n e s  wi th  unsafe  f u e l  t a n k s  may 

"drop h t o  t h e  l i v i n g  rooms of  F l o r i d a  c i t i z e n s . "  However, 

a p p e l l a n t  concedes t h a t  t h e  s t a t u t e  i s  u t i l i z e d  a s  a l a w  

enforcement t o o l .  I t  s e e m s  apparent  t h a t  t h e  main  use  of  

t h i s  s t a t u t e  i s  f o r  t h e  s e i z u r e  and f o r f e i t u r e  of any a i r -  

c r a f t  t h a t  has t h e  c a p a b i l i t y  t o  t r a n s p o r t  i l l e g a l  drugs ,  

r e g a r d l e s s  of whether or no t  t h e  t a n k s  are  a c t u a l l y  used 

f o r  t h a t  purpose.  While s topping  t h e  t r a n s p o r t a t i o n  of 

i l l e g a l  drugs w i t h i n  t h e  s ta te  i s  c e r t a i n l y  a l e g i t i m a t e  

l e g i s l a t 2 v e  concern,  l a w s  passed t o  ach ieve  such means can- 

n o t  go so f a r  a s  t o  c r i rn ina l i ze  o therwise  non-crimi'nal beha- 

v i o r ,  as  would be simply t o  g e t  a longe r  range  of f l i g h t .  

Under t h e  g u i s e  of a i r  s a f e t y ,  and under t h e  g l a r e  of 

t h e  w a r  on drugs ,  t h e  s t a t u t e  provides  f o r  t h e  automatic  

c o n f i s c a t i o n  and f o r f e 2 t u r e  by t h e  S h e r i f f  of any noncon- 

forming a i rc raf t .  I t  permanently d e p r i v e s  i t s  owner of 

possess ion  and use  simply upon a showing t h a t  t h e  a i r c r a f t ' s  

t a n k s  do n o t  m e e t  s t a t u t o r y  requirements .  Morecwer, t h e s e  

requirements  are d i r e c t l y  and e x p l i c i t y l y  t i e d  t o  f e d e r a l  

r e g u l a t i o n s  a l r e a d y  focused on a i r c r a f t  s a f e t y  and in spec t -  

i on .  1 4  CFR 25.963, 1 4  CFR 25.951. 

The F l o r i d a  Supreme Court has  c o n s i s t e n t l y  r e a d  t h e  due 

process  c l a u s e s  of t h e  United S t a t e s  and F l o r i d a  Const i tut i 'ons  

t o  requi 're t h a t  t h e  purpose o f  a penal  s t a t u t e  passed $n exy, 



ercise of t h e  S ta te ' s  p o l i c e  power be f o r  t h e  g e n e r a l  w e l -  

f a r e  and t h a t  t h e  means s e l e c t e d  t o  e x e r c i s e  t h e  p o l i c e  

power have a r easonab le  and s u b s t a n t i a l  r e l a t i o n  t o  t h e  ob- 

ject  sought. F u r t h e r ,  t h e  Court has  h e l d  t h a t  such a s t a t -  

t u t e  n o t  be so broad as  t o  r e a c h  o u t  beyond i t s  in tended  

scope. Robinson v. S t a t e ,  393 So.2d 1 0 7 6  (Fla. 19811.. 

I n  S ta te  v. Sa iez ,  489 So.2d 1125 (Fla .  1 9 8 6 1  t h e  Court  

reviewed a s ta tu te  making i t  unlawful t o  posses s  a c r e d 2 t  

ca rd  embossing machine. The penal  s t a t u t e  w a s  t h e  r e s u l t  of 

an a t t empt  by t h e  l e g i s l a t u r e  t o  c u r t a i l  c r e d i t  ca rd  f r a u d .  

I t  was enac ted  pursuant  t o  t h e  s t a t e ' s  " p o l i c e  power" as de- 

r i v e d  from Its sovere2gn r i g h t  to  p r o t e c t  i t s  c3ti 'zens.  The 

Court  recognized t h a t  such power 2s conf ined  t o  ac ts  w u c h  

a r e  reasonable  and t h a t  while  the  due process  clauses do n o t  

p reven t  l e g i t i m a t e  i n t e r f e r e n c e  wi th  i n d i v i d u a l  r i g h t s  under 

t h e  p o l i c e  power, t h e r e  a r e  l i m i t s  on such i n t e r f e r e n c e .  

The Court found t h a t  t h e r e  w a s  no q u e s t i o n  t h a t  t h e  cur-  

t a i l m e n t  of c r e d i t  ca rd  f r aud  i s  a l e g i t h a t e  g o a l  wi'thin t h e  

s t a t e ' s  p o l i c e  power. However, t h e  Court he ld  t h a t  t A e  means 

s e l e c t e d  by t h e  l e g i s l a t u r e ,  p r o h i b i t i n g  Wen  t h e  l e g i t i m a t e  

and innocent  possess ion  and use of c r e d i t  ca rd  abossihlyl,equjlp- 

ment d i d  n o t  bear  a r a t i o n a l  r e l a t i o n s h i p  t o  t h e  concededly 

proper  goa l .  

The Court stated; " I t  i s  unreasonable  t o  c r i m i n a l r z e  t h e  

m e r e  posses s ion  of embossing machines when such a prohib3tTon 

c l e a r l y  i n t e r f e r e s  w i t h  t h e  l e g i t i m a t e  personal  and p rope r ty  

r i g h t s  of a number of i n d i v i d u a l s  who use  embossing machines 

(13) 



i n  t h e i r  Businesses  and f o r  o t h e r  non-criminal a c t i v i t i e s . "  

T d  a t  1 1 2 9 .  

I n  S t a t e  v. Walker, 4 6 1  So2d 108 (F la .  1 9 8 4 ) ,  t h e  Court  

revlewed a s t a t u t e  r e q u i r h g  t h a t  a l a w f u l l y  dispensed c o n t r o l -  

l e d  subs tance  be k e p t  En t h e  c o n t a i n e r  i n  which it w a s  o r i g i n -  

a l l y  d e l i v e r e d .  The C o u r t  adopted the  2DCA opin ion ,  4 4 4  So.2d 

1 1 3 7  (2DCA 1 9 8 4 ) ,  t R a t  t h e  s t a t u t e  d i d  n o t  bear  a r easonab le  

r e l a t i o n s h i p  t o  t h e  l e g i s l a t i v e  o b j e c t i v e  of expanding t h e  

s t a t e ' s  c o n t r o l  over t h e  manufacture  and d i s t r i b u t i o n  of dan- 

gerous drugs where t h e  s t a tu t e  l e n t  i t se l f  t o  c r i rn ina l i z ing  

something t h a t  w a s  l n  essence  innocent .  

I n  suppor t  of t h e  s t a t u t e ,  t h e  s ta te  claimed t h a t  be- 

cause the  posses s ion  of c o n t r o l l e d  subs tances  without  a pre-  

s c r i p t i o n  i s  unlawful ,  a l a w  enforcement o f f i c e r  would be 

a b l e  t o  e a s i l y  i d e n t i f y  i l l e g a l  posses s ion  of c o n t r o l l e d  sub- 

s t a n c e s  simply by l o o k h g  a t  t h e  c o n t a i n e r .  

tha t  because t h e  purpose of t h e  s t a t u t e  w a s  t o  c o n v i c t  persons  

who i l l e g a l l y  possessed c o n t r o l l e d  subs tances ,  and n o t  t hose  

who removed t h e i r  p r e s c r i p t i o n  drugs from t h e i r  o r i g i n a l  con- 

t a i n e r s ,  a p p l i c a t i o n  of t h e  s t a t u t e  t o  t h o s e  who simply d i d  

n o t  c a r r y  t h e i r  drugs i n  t h e  o r i g i n a l  c o n t a i n e r ,  was an i r ra -  

t i o n a l  means t o  ach ieve  the  s t a t e d  g o a l .  I n  a foo tno te  t o  t h e  

d e c i s i o n ,  t h e  Court  s t a t e d :  "While w e  ag ree  w i t h  t h e  need f o r  

e f f e c t i v e  l a w  enforcement, w e  r e s p e c t f u l l y  submit t h a t  o t h e r ,  

less dras t ic  a l t e r n a t i v e s  are a v a i l a b l e . "  

The Court found 

- I d  a t  1 1 4 0 .  

The Court f u r t h e r  s t a t e d :  

"Simply because one does n o t  c a r r y  drugs i n  
t 

( 1 4 )  



a proper  c o n t a i n e r  does n o t  mean t h a t  h e  
unlawful ly  posses ses  a c o n t r o l l e d  sub- 
s t ance .  The p o l i c e  can p rope r ly  a r res t  
an indi-ildual i n  possess ion  of a c o n t r o l -  
l e d  auBstance without  t h i s  s e c t i o n . .  .With- 
o u t  evidence of c r i m i n a l  behavior ,  t h e  
prof i fb i t ion  of t h i s  conduct l acks  any ra- 
t l o n a l  r e l a t i ' on  t o  the  l e s i s l a t ive  purpose - -  
of cont ro l l i 'ng  drug d i s t r i b u t i o n .  'I - Id.  

The s t a t u t e  a t  issue i n  t h e  i n s t a n t  case i s  s i m i l a r l y  

rnf  ilrmed. Simply because one possesses  an a i r p l a n e  equip- 

ped w i t h  nonconforming f u e l  t a n k s  does n o t  mean t h a t  one i s  

usEhg t h e  t a n k s  f o r  c r i m i n a l  purposes,  as contemplated with- 

i n  the  f o r f e i t u r e  act .  I n  t h e  case sub jud ice  t h e  f u e l  t a n k s  

a r e  l e g i t i l n a t e  a d a p t a t i o n s ,  and w e r e  approved by t h e  FAA. 

Lrkewise, a l a w  enforcement o f f i c e r  i n s p e c t i n g  t h e  a i r c r a f t  

can, wl thout  t h e  need of t h i s  s t a t u t e ,  e a s i l y  make an a r r e s t ,  

and l a t e r  i n i ' t l a t e  f o r f e i t u r e  proceedings pursuant  t o  t h e  

EorfeEture s t a t u t e ,  i f  drugs o r  o t h e r  contraband o r  ev idence  

thereof  a r e  found i n  t h e  plane.  

A s  LJudge G r i m e s  phrased it i n  Walker, "without  ev idence  

of c r i m i n a l  behavior ,  t h e  p r o h i b i t i o n  of  t h i s  conduct l a c k s  

any r a t i o n a l  r e l a t i o n  t o  t h e  l e g i s l a t i v e  purpose and c r i m i n a l -  

i z e s  a c t i v i t y  t h a t  i s  o the rwise  i n h e r e n t l y  innocent . .  . 

(Emphasis added) . ' I  - Td. 

Furthermore,  t h e  s t a t u t e  g i v e s  t h e  l a w  enforcement agency 

un te the red  d i s c r e t i o n  t o  determine whether t o  seek f o r f e i t u r e ,  

and d e p r i v e s  t h e  t r i a l  c o u r t  of any d i s c r e t i o n  o t h e r  than  pro- 

cedura l  review. A s  such, t h e  c o u r t  w a s  unable  t o  make a d e t e r -  

mina t ion  as t o  whether t h e r e  e x i s t e d  t h e  c r i m i n a l  i n t e n t  t o  

p u t  t h e  t a n k s  t o  an improper use.  



The Lower Court d i d  f i n d  t h a t  t h e  s t a t u t e  a t  i s s u e  l a c k s  

a r a t i o n a l  r e l a t i o n  t o  t h e  leg is la t ive  purpose i n  t h a t  i t  goes 

beyond f i n e s  or temporary c o n f i s c a t i o n  o f  t he  a i r c r a f t  to ass- 

u r e  compliance wi th  FAA r e g u l a t i o n s .  I t  s u b j e c t s  t h e  a i r c r a f t  

t o  forfeiture procedures  c r e a t e d  t o  s t e m  t h e  flow of drugs ,  

obscene m a t e r i a l s ,  and gambling equipment. I t  i s  p e r f e c t l y  

p l a u s i b l e  €or an  a i r p l a n e  t o  be equipped wi th  e x t r a  f u e l  t anks  

fo r  purposes  o t h e r  than  smuggling. 

Therefore ,  t h e  s t a t u t e  b r i n g s  w i t h i n  i t s  a m b i t  o therwise  inno- 

c e n t  a c t l v i t l e s .  

The s t a t u t e  f a i l s  t o  make any d i s t i n c t i o n  between inad-  

v e r t e n t  n e g l e c t  of FAA r e g u l a t i o n s  and i n t e n t i o n a l  sub te r fuge  

f o r  t h e  purposes  of concealment. F o r f e i t u r e  i s  too ha r sh  a 

pena l ty  f o r  t l ie former, and an a l r e a d y  e x i s t i n g  remedy f o r  

t h e  l a t t e r .  The Lower  Court d i d  f i n d  F.S. 3 3 0 . 4 0 ,  a s  it re- 

l a t e s  t o  t h e  "F lo r ida  Contraband F o r f e i t u r e  A c t "  t o  be unre- 

asonable ,  a r b i t r a r y  and c a p r i c i o u s  and l a c k i n g  a s u b s t a n t i a l  

r e l a t i o n  t o  t h e  o b j e c t  sought  t o  be a t t a i n e d .  A s  such, i t  

v i o l a t e s  due process  r i g h t s  guaranteed  by t h e  United States 

and F l o r i d a  Cons t i tu t2on .  



I S S U E  I1 

I. 

FLORIDA STATUTE 330.40 IS VAGUE, OVERLY BROAD, AND 
VIOLATES DUE PROCESS AS APPLTED I N  THTS CASE WORKING 
AS AN EX POST FACT LAW. I T  I S  ALSO AGATNST U . S .  CON- 
STITUTION'S CONRIERCE CLAUSE. 

F.S. 330.40 i s  Uncons t i tu tAonal ly  Vague and Overy Broad 

Ample case l a w  ho lds  that f o r f e i t u r e s  are cons ide red  od ious  

and ha r sh  e x a c t i o n s ,  and t h a t  t o  avo2d them, s t a tu t e s  w i l l  be 

s t r i c t l y  cons t rued .  See S e c t i o n  121.091(5)  ( f )  , Fla .  S t a t .  , and 

W i l l i a m s  v. ChrTs t ian ,  335 So.2d 358 (1st DCA 1976) .  The g e n e r a l  

r u l e  t h a t  t o  a f f o r d  r e l i e f  from f o r f e 2 t u r e ,  s ta tu tes  p rov td ing  

f o r  f o r f e l t u r e  are s t r i c t l y  cons t rued  i s  also found i n  f e d e r a l  

l a w .  See 2 1  U.S .C.  881; U.S.V. One 1977 C a d i l l a c  Coupe de  V i l l a  

6 4 4  F.2d 50.0 ( 5 t h  CAT. 1981) ; and Uni ted  S t a t e s  v. $38,000 i n  

United States  Currency,  816  F2d 1538, 1547 ( 1 1 t h  C i r .  1987) .  N o t  

on ly  a re  f o r f e i t u r e  s t a tu t e s  not  favored  i n  both  l a w  and equ2p7, 

t hey  are a l s o  d i s c r e t i o n a r y  ratker t h a n  mandatory. Smith v. 

Hindery,  454 So.2d 663 (1st DCA 1 9 8 4 ) .  

I n  Lester v. Dept. of Profess iona l  Regula t ion ,  348 So.2d 

923 (1st DCA 1 9 7 7 ) ,  t h e  Court  h e l d  t h a t  no twi ths t and ing  t h e  s ta te-  

ment of t h e  l e g i s l a t u r e  t h a t  F l o r i d a  S t a t u t e s  458, d e a l i n g  w i t h  

d e n i a l ,  suspens ion  and r e v o c a t i o n  of a p h y s i c i a n ' s  med ica l  l i c -  

ense ,  w a s  enac ted  i n  t h e  i n t e re s t  of t h e  p u b l i c  welfare b u t  a s  

a s t a t u t e  t h a t  i s  pena l  i n  na ture .  



I n  c o n s t r u i n g  t h e  language and import  of t h i s  
s t a t u t e  w e  must bear  i n  mind t h a t  it is ,  i n  
e f f e c t ,  a pena l  s t a t u t e  s i n c e  it imposes san- 
c t i o n s  and p e n a l t i e s  i n  the  n a t u r e  of d e n i a l  
of l icense,  suspension from p r a c t i c e ,  p r i v a t e  
of p u b l i c  reprimand, o r  p roba t ion ,  upon t h o s e  
found g u i l t y  of v i o l a t i n g  i t s  p r o s c r i p t l o n s .  
T h i s  be3ng t r u e  t h e  s t a t u t e  must be s t r i c t l y  
cons t rued  and no conduct i s  t o  be regarded as  
inc luded  w i t h i n  lt t h a t  i s  n o t  r easonab ly  pro-  
scribed by f t .  Furthermore, i f  t h e r e  are  any 
ambigui t ies :  Included,  such m u s t  be cons t rued  
i n  f avor  of t h e  appli 'cant o r  licensee. L e s t e r  
v. Dept. of Pcrof. & O c c .  Regula t ions ,  supra 925 .  

The language of F l o r i d a  S t a t u t e  330 .40  s ta tes ,  i n  p a r t ,  

that:  

" I t  1s unlawful  for  any person,  f i r m , "  

"corporat$on,  o r  a s soc ia t2on  to. .  .possess"  

"any a i r c r a f t  whi'ch has  been equipped with'' 

"or had f n s t a l l e d  3n I ts  wi'ngs o r  f u s e l a g e "  

" fue l  t anks ,  b l adde r s ,  drums or o t h e r  con-" 

" t a i n e r s  T f  such conba3ners do n o t  conform" 

" to  f e d e r a l  a v i a t i o n  r e g u l a t i o n s  o r  have not' '  

"been approved by t h e  Fede ra l  a v i a t i o n  Ad-" 

" m i n i s t r a t i o n  by i n s p e c t i o n  or  s p e c i a l  per-" 

" m i  t. 

The s t a t u t e ,  s t r i c t l y  cons t rued ,  concerns on ly  t h e  approval  

of t h e  tank  i t s e l f ,  no t  t h e  i n s t a l l a t i o n  of t h e  tank i n  an  a i r -  

c r a f t .  

provided by t h e  Appel lee  shows t h a t  t h e  tanka themselves  do conform 

t o  f e d e r a l  aviat i 'on r e g u l a t i o n s .  (See A i r  America, Tnc. FAA App- 

roved Ai rp lane  Fli 'ght Tlanual Supplement, FAA Approved by G,M. Baker 

An examination of t h e  record  i n  t h i s  case and t h e  e x h i b i t s  



f o r  Manager, A i r c r a f t  C e r t i f i c a t i o n  O f f i c e  and which w a s  f i l e d  

by t h e  P e t i t i o n e r  on 1 7 t h  of May, 1988 .  

Even i f  t h e  s t a t u t e  d i d  r e q u i r e  approval  of t h e  i n s t a l l a t i o n  

of t h e  t anks ,  it would be impossible  for t h e  Fede ra l  Avia t ion  

Adminis t ra t ion  t o  approve t h e  i n s t a l l a t i o n  by i n s p e c t i o n  o r  s p e c i a l  

permi t ,  excep t  through T t s  Authorized I n s p e c t o r s ,  s f n c e  the Fed- 

eral  Avia t ion  AdminlstratTon does n o t  i t s e l f  i n s p e c t  a f r c r a f t .  

(See d e p o s i t i o n  of  Ronald Schmidt, p. 15). 

And even i f  i n s p e c t i o n  of t h e  i n s t a l l a t i o n  w e r e  r equ i r ed ,  

Appel leehas f i l e d  c o p i e s  of  t h e  A i ' r c r a f t  Log s h o w h g  t h a t  t h e  a i r -  

c ra f t  w a s  i n spec ted  on  t w o  occas ions  by two d i f f e r e n t  Fede ra l  A v i a -  

a t i o n  Admin3stration Authorized I n s p e c t o r s  and t h a t  both inspeckors  

approved and c e r t i f i e d  t h e  a i r c r a f t  a s  being a i rwor thy  wi th  t h e  

t a n k s  i n s t a l l e d  and t h a t  t h e  a i r c r a f t  w i th  t h e  tank i n s t a l l a t i o n  

w a s  i n  conformance wi th  Fede ra l  Avia t ion  Regulat ions.  (See a lso 

d e p o s i t i o n  of Ronald Schmidt, pp. 7 ,  9 ,  11, 1 2 ,  1 5 ,  4 8 ,  and t h e  

A f f i d a v i t  of Dennis Mar t in ,  f i l e d  wi th  t h e  L o w e r  Court .)  

Therefore ,  s t r i c t l y  cons t ru ing  t h e  s t a t u t e  a s  r e q u i r e d ,  i t  

5 s  clear t h a t  t h e  a i r c r a f t  i s  not  i n  v i o l a t i o n  of the  s t a t u t e  

and i s  n o t  "contraband pe r  se". 

The Appel lan t  a l l e g e s  t h a t  t h e  s e i z e d  a i r c r a f t  i s  s u b j e c t  t o  

f o r f e i t u r e  because it i s  deemed "contraband" pursuant  t o  t h e  d i c t -  

a tes  of Sec t ion  330 .40  F l a .  S t a t .  ( 1 9 8 7 ) .  S a l d  l a w  r ende r s  a s  

contraband any a i r c r a f t  which has  " i n s t a l l e d  i n  i t s  wings or f u s e -  

l age ,  f u l e  t anks ,  b ladders ,  drums, o r  o t h e r  c o n t a i n e r s  which w i l l  

hold f u e l  t anks ,  b l adde r s ,  drums, o r  o t h e r  c o n t a i n e r s  do no t  con- 

form t o  f e d e r a l  a v i a t i o n  r e g u l a t i o n s  or have n o t  been approved by 



anyone t o  i n s t a l l  such fue l  tanks.  

Sec t ion  330.40 i s  u n c o n s t i t u t i o n a l l y  overbroad Because l e g a l ,  

c o n s t i t u t 2 o n a l l y  p r o t e c t e d  ac t iv i ’ t fes ,  are crfrni’nalized a s  w e l l  a s  

i l l e g a l ,  unpro tec ted  a c t i v i t f e s  and t h e  L e g i s l a t u r e  h a s  set a n e t  

l a r g e  enough t o  c a t c h  a l l  p o s s f b l e  o f f ende r s ,  n o t  j u s t  t h o s e  who 

are t h e  t a r g e t  of t h e  l e g 2 s l a t i o n  and whose ac t iv i t i e s  t h e  l e g i s -  

l a t u r e  has  a l e g i t i m a t e  purpose t o  prevent ,  t h a t  i s ,  t h e  2 l l e g a l  

smuggling of c o n t r o l l e d  subs tances  i n t o  t h e  s t a t e .  

I n  Schul tz  vs. State,  361 So, 2d 4 1 6  (Tla.  1 9 7 8 1 ,  t h e  Supreme 

Court h e l d  as  fo1lows: 

A s t a t u t e  2s o v e r k o a d  when l e g a l ,  c o n s t i t u -  

t i o n a l l y  p r o t e c t e d  a c t i v f t i e s  are c r h r n a l -  
\ ’  . ;\ 

i zed  a s  ’ :  w e l l  as  i’ l legal,  unpro tec t ed  ac t fv2 -  

ti’es, o r  when t h e  l e g i s l a t u r e  sets a n e t  l a r g e  

enough t o  c a t c h  all poss2ljle o f f e n d e r s  and 

leaves it t o  t h e  c o u r t s  t o  s t e p  i n s i d e  and de- 

te rmine  who i s  being l awfu l ly  d e t a l n e d  and 

who should be set f r e e  . 
Id .  a t  418 .  - 

I t  i s  admi t ted  t h a t  t h e  Court  m u s t  g i v e  c o n s t r u c t i o n  t o  a 

s t a t u t e  t h a t  would r ende r  i t  c o n s t i t u t i o n a l  a s  opposed t o  a con- 

s t r u c t i o n  t h a t  would render  i t  i n  c o n f l l c t  wjlth t h e  United S t a t e s  

o r  F l o r i d a  Cons t i tu t2ons .  - Td, a t  4 1 9 .  

c i rcumstances,  t h e  s t a t u t e  leaves l i t t l e  roam f o r  i n t e r p r e t a t i o n .  

However, i n  t he  i n s t a n t  

I t  simply s ta tes  t h a t  any a i r c r a f t  t h a t  does n o t  m e e t  ‘F.A.A. re- 



querements w?th r e g a r d  t o  f u e l  t a n k s  cons tAtu te3  ' 'contrabandfY. 

Such a c o n s t r u c t i o n  does n o t  Iiaye any l o g i c a l  r e l a t i o n s h i p  t o  

whether or  n o t  t h e  a i r p l a n e  2s belng used f o r  unlawful  a c t i v i t y ,  

such as  t h e  t r a n s p o r t a t i o n  of i l l e g a l  drugs.  T t  i s  a m a t t e r  of 

common sense  t h a t  an  a i r c r a f t  wrth p rope r ly  i n s t a l l e d  e x t r a  

f u e l  t a n k s  could be u t i l i z e d  f o r m a n y ,  many lawful  purposes.  

T t  t h e r e f o r e  a f f o r d s  t h e  oppor tun i ty  f o r  ha r sh  punishment t o  

those ,  a s  i n  t he  i n s t a n t  c a s e ,  whose ownership andlor  u se  o f  t h e  

a i r c r a f t  2s completely innocent .  See a l so  S ta t e  v. Wershow, 

343 So.2d 605 (Fla. 19771.. 

TT-Appellant's Act ions  Depr2ve Appel lee  of C o n s t i t u t i o n a l  Due 

Process of Law Ey Applyihg an Ex P o s t  Facto Law. 

There can be an u n c o n s t i t u t i o n a l  a p p l i c a t f o n  of a v a l i d  

s t a t u t e  i f  It depri'ves one of i t s  p rope r ty  w$thout due process  

of l a w .  See Westwood Lake, Inc.  vs. Dade County, 2 6 4  So.2d 7 

(F la .  1 9 7 2 ) .  I n  the  case a t  hand, should khe s t a t u t e  be found 

no t  t o  be i n  v 2 o l a t l o n  of t h e  C o n s t i t u t i o n s  of t h e  Un?ted S t a t e s  

and t h e  S ta t e  of F lor ida ,  it 2s u n c o n s t i t u t i o n a l  t o  apply t h e  

s t a t u t e  i n  t h e  i n s t a n t  case because t h e  wi'ng-tip f u e l  t anks  on 

t h e  s u b j e c t  a i r c r a f t  w e r e  i n s t a l l e d  (1984) p r i o r  t o  t h e  e f f e c t i v e  

date of  t h e  amendment (1987)  t o  t h e  s t a tu t e  which deems s a i d  a i r -  

c r a f t  t o  c o n s t i t u t e  contraband s u b j e c t  t o  f o r f e i t u r e  and t h e r e  

w a s  no oppor tun i ty  t o  b r i n g  t h e  a i r c r a f t  i n  compliance w i t h  Fed- 

e r a l  Avia t ion  Adminis t ra t ion  r e g u l a t i o n s  between t h e  t i m e  t h e  

a 2 r c r a f t  w a s  r e t u r n e d  t o  t h e  United States  and t h e  tiQe t h a t  it 

w a s  s e i z e d  by o f f i c e r s  and a g e n t s  of  t h e  Appel lant .  A s  a m a t t e r  



of f ac t ,  as set  f o r t h  i n  t h e  p rev ious ly  f i l e d  mot3ons f o r  summ- 

a r y  judgment, t h e  ai 'rcraft had a l r e a d y  been "tagged" by t h e  

Federa l  Aviatllon Admini'styation a t  t h e  t i m e  3 t  w a s  s e i zed  by 

t h e  Appe l l an t ' s  deputy.  T o  f o r f e i t  Appel lee ' s  a i r c r a f t  under 

such circumstances would d e p r i v e  t h e  Appel lee  o f  2 t s  p rope r ty  

without  due p rocess  of l a w .  

Genera l ly ,  a s t a t u t e  which i s  merely remedia l  o r  procedura l  

may be a p p l i e d  r e t r o a c t i v e l y ,  bu t  when a l a w  Enposes a new duty 

or i n f l i c t s  a new pena l ty ,  it Is presumed t o  o p e r a t e  only  pro- 

s p e c t i v e l y .  Gordon v. John Deere Co. ,  320 l?.Supp. 293 (N.D. 

F l a .  1 9 7 0 ) .  Absent clear l e g i s l a t f v e  f n t e n t  t o  the  con t r a ry ,  a 

l a w  i s  presumed t o  o p e r a t e  p rospec t ive ly .  

D iv i s ion  of Parl-Nutuel Wagering, 407 $o.2d 2 6 3  (-3rd DCA 1981) .  

Gulfs t ream Park v. 

A r t i c l e  I ,  Sect ioi 'n  10, 'Fla. Const. 1 9 6 8  provides  t h a t  no 

ex p o s t  f a c t o  l a w  s h a l l  be passed,  and I t  2s obvEous t h e t  t h e  

f o r f e i t u r e  s t a t u t e  h e r e i n  sought  to  be a p p l i e d ,  ought no t  apply  

t o  a i r c r a f t  w i th  wing-tip f u e l  t anks  i n s t a l l e d  p r i o r  (-1984) t o  

t h e  e f f e c t i v e  d a t e  of t h e  amendment t o  t h e  s t a t u t e  (19871. T o  

pe rmi t  such a p p l i c a t i o n  i n  t h e  i n s t a n t  case would impair  c l a h a n t s  

v e s t e d  r i g h t  i n  the  a i r c ra f t ,  and t h u s  t h e  s t a t u t e  should be de-. 

clared i n v a l i d  as  to  i t s  p r e s e n t  a p p l i c a t i o n .  See Dade County v. 

Wiseheart ,  1 9 8  So.2d 94 (3rd  DCA 1 9 6 7 ) .  

TII-Sect ion 330.40 V i o l a t e s  t h e  United S t a t e s  C o n s t i t u t i o n ' s  

Ifrterstate Commerce Clause.  

Each s t a t e  must e x e r c i s e  i t s  p o l i c e  power s u b j e c t  t o  c o n s t i -  

t u t i o n a l  l i m i t a t i o n s .  N i a m i  Shores  Y i l l a g e  V. Rrockway Post N o .  1 2 4  

of  American Legion, 24 So.2d 33 (F la .  1945) .  

( 2 2 )  



. 

Th c la im n t s  argue t h a t  t h e  s e i z u r e  and f o r f e i t u r e  of an  

a i r c ra f t  pursuant  t o  S e c t i o n  330.40, F l a .  S t a t .  C19871 c o n s t i t u t e s  

an impermissible  local  a c t i v i t y  i n t e r f e r 2 n g  w i t h  t h e  f ree  f l o w  

of i n t e r s t a t e  commerce and have a d j l s t i n c t  economic e f f e c t  on 

i n t e r s t a t e  commerce. Because of t h e  undue burden p laced  upon 

i n t e r s t a t e  commerce, s t a t e  power must y i e l d  t o  t h e  power of  Con- 

g r e s s  t o  r e g u l a t e  through A r t t c l e  I ,  Sec t ion  8 ,  Clause 3, U.S. 

C o n s t i t u t i o n ,  c m o n l y  known as t h e  C m e r c e  Clause.  See €Till 

v. S t a t e  ex r e l .  Watson, 1 9  So.d 857 &la.  1245l .  A s t a t e  may 

no t  u n j u s t f f i a b l y  discr imilnate  o r  unduly burden i n t e r s t a t e  com-  

merce. Trescot t  v. Conner, 320  F. Supp. 765 O . D ,  T l a .  1 9 7 5 ) .  

While the  s t a t e  may have been seeking  t o  f u r t h e r  a v a l i d  

p o l i c y  i n  enac t ing  Sec. 330.40, F l a  S t a t . ,  t h e  exercise of t h e  

s t a t e ' s  p o l i c e  power, by means of s e i z u r e  and f o r f e E t u r e  of 

"contraband" a i r c r a f t  d i sc r imha tes  a g a i n s t  i n t e r s t a t e  commerce 

and c o n f l i c t s  w i t h  tIie commerce c l ause .  S e e  Canton Pou l t ry ,  Inc .  

v. Conner, 2 6 3  F.Supp. 1 0 0 8  (N.D.  F la .  19671. The Supreme Court 

has  he ld  t h a t  a s ta te  may e x e r c i s e  i t s  p o l i c e  power e8en  though 

i n t e r s t a t e  commerce may be a f f e c t e d .  The Court  d i s t i n g u i s h e s  

between s t a t e  s t a t u t e s  t h a t  burden i n t e r s t a t e  t r a n s a c t i o n s - o n l y  

i n c i d e n t a l l y  and t h o s e  t h a t  a f f i r m a t i v e l y  d i s c r i m i n a t e  a g a i n s t  

such t r a n s a c t i o n s .  S t a t u t e s  i n  t h e  second group are s u b j e c t  t o  

more demanding s c r u t i n y .  See Maine v. Taylor ,  1 0 6  S . C t .  2 4 4 0 ,  

2 4 4 7  ( 1 9 8 6 ) .  

The a p p e l l e e  suggeFts t o  the.  Court t h e t  sfince tb s t a t e  

s t a t u t e  i n  q u e s t l o n  ihposes  4 h a r d i  penqlty. f o r  its saAolat$on, 2.e. 

t h e  loss of o n e ' s  p rope r ty  merely because 2 t  was po$sessed, wlille 

( 2 3 )  



m e r e  possess ion  of an 0thegwis.e innocent  $'tan of prope r ty  i n  

o t h e r  s ta tes  is n o t  r e s t y f c t e d ,  t h a t  Sect2on 330,4Q does affirm- 

a t i v e l y ,  wi thout  q u e s t i o n ,  d i s c r  imina te  agai'nst such p rope r ty  

which, a l though e n t e r i n g  t h e  s t a t e  innocen t ly  enough, immedilately 

becomes "contraband".  

I n  conclus ion ,  S e c t i o n  33Q.4Q Fla.  S t q t .  i s  an impermissible  

burden upon i n t e r s t a t e  commerce, and t h u s  should be found vojld a s  

an u n c o n s t i t u t i o n a l  e x e r c i s e  of p o l i c e  power. 



I S S U E  I11 

THE AIRCRAFT CANNOT BE THE INSTRUMENTALITY OF 
I T S  OWN FELONY A?JD APPLICATION OF THE STATUTE 
MUST BE PROSPECTIVELY ONLY. 

Under F l o r i d a  l a w  t h e  a i r c r a f t  c a n n o t  be t h e  i n t r u m e n t a l i t y  

of  i t s  own f e l o n y .  "An i n t r u m e n t a l i t y  p r o v i d e s  a means o r  ass- 

i s t s  i n  t h e  commission of an  o f f e n s e ;  i t  i s  a n c i l l a r y  t o  t h e  

i t s e l f " .  C i t y  o f  I n d i a n  Harbor Reach v. Damron, 465 So.2d 1382, 

1383 ( 5 t h  DCA 1 9 8 5 ) .  

The Damron C a s e  i n v o l v e d  t h e  s e i z u r e ,  under  F l o r i d a  S t a t u t e s  

329.10, of a n  a i r c r a f t  a s  an  i n t r u m e n t a l i t y  o f  a f e l o n y .  F l o r i d a  

S t a t u t e s  330.40 p a r a l l e l s  t h a t  s t a t u t e ,  and t h e  a i r c r a f t  may n o t  

be s e i z e d  f o r  c o n t a i n i n g  improper  f u e l  t a n k s  s i n c e  t h e  i n s t a l l a -  

t i o n  of  t h e  t a n k s  ' ' is t h e  e s s e n c e  o f  t h e  crime i t s e l f " .  

S e e  a l s o  I n  R e  F o r f e i t u r e  of One Cessna 337H A i r c a f t ,  C i t y  

of Pompano Beach v. Enrou te  L td . , ,  I n c ,  475 So.2d 1 2 6 9  ( 4 t h  DCA 

1 9 8 5 ) ,  i n  which t h e  Cour t  h e l d  t h a t  " f o r f e i t u r e  i s  n o t  a n  a u t h o r -  

i z e d  s a n c t i o n  f o r  v i o l a t i o n  of s e c t i o n  329.10". I n  t h i s  case, 

even though t h e  s t a t u t e  c o n t a i n e d  two s e p a r a t e  s e c t i o n s ,  o n e  

making p o s s e s s i o n  of t h e  a i r c r a f t  a t h i r d  d e g r e e  f e l o n  and t h e  

o t h e r  making t h e  a i r c r a f t  con t r aband ,  t h e  c o u r t  c h o s e  t o  t r ea t  

t h e  e n t i r e  s t a t u t e  a s  one  which made s e i z u r e  of t h e  a i r c r a f t  i m -  

p r o p e r .  Any argument t h a t  t h e  i n s t a n t  s t a u t u t e  c r e a t e d  a d e f -  

i n i t i o n  of  t h e  a i r c r a f t  as  con t r aband  p e r  se must a l s o  f a i l .  I t  

i s  a p p a r e n t  t h a t  t h e  f u e l  t a n k  s t a t u t e  does  n o t  make t h e  a i r c r a f t  

con t r aband  p e r  se b u t  r a t h e r  a p p l i e s  o n l y  t o  t h e  s e i z u r e  of t h e  

a t r c r a f t  as  a n  i n s t r u m e n t a l i t y  of  a f e l o n y  because  t h e  l e g i s l a -  

(25 )  



t u r e  d r a f t e d  b o t h  t h e  f e l o n y  c r e a t i n g  s e n t e n c e  and t h e  c o n t r a -  

band s e n t e n c e  i n  one  s e c t i o n  of t h e  s t a t u t e  r a t h e r  t h a n  i n  t w o  

s e p a r a t e  s e c t i o n s  as  i t  d i d  i n  t h e  a i r c r a f t  r e g i s t r a t i o n  s t a t u t e .  

But even w e r e  it n o t  c lear ,  and i f  it w e r e  mere ly  ambigu- 

o u s ,  s i n c e  t h e  s t a t u t e  i s  p e n a l  i n  n a t u r e ,  any doub t  shou ld  be 

r e s o l v e d  i n  f a v o r  of  t h e  r i g h t s  o f  i n d i v i d u a l s  a l l e g e d  t o  have 

come i n  c o n f l i c t  t h e r e w i t h .  "The s t a t u t e  i s  p e n a l  i n  n a t u r e ,  

and t h e  r u l e  i s  t h a t  p e n a l  s t a t u t e s  a re  t o  be c o n s t r u e d  s t r i c t -  

l y ,  and are neve r  to  be ex tended  by i m p l i c a t i o n " .  Texas Co. v. 

Amos, 81 So 471, 472 ( F l a .  1919). 

A p p l i c a t i o n  of t h e  S t a t u t e  Must B e  P r o s p e c t i v e  Only 

The p r o v i s i o n  of F l o r i d a  S t a t u t e s  3 3 0 . 4 0  which p e r m i t s  t h e  

s e i z u r e  of a n  a i r c ra f t  a s  con t r aband  by a l a w  en fo rcemen t  agency 

became e f f e c t i v e  on 1 October ,  1987. ~t i s u n c o n t r o v e r t e d  i n  

t h i s  case t h a t  t h e  A i r  America f u e l  t a n k s  w e r e  i n s t a l l e d  i n  mid- 

1984. (See A f f i d a v i t  o f  Dennis M a r t i n  and t h e  A i r c r a f t  L o t ) .  

I t  i s  f u r t p e r  u n c o n t r o v e r t e d  t h a t  C la iman t  became t h e  owner of 

t h e  a i r c r a f t  by B i l l  of Sale d a t e d  3 1  Oc tobe r ,  1985, which owner- 

s h i p  became r e g i s t e r e d  w i t h  t h e  FAA on 16 D e c e m b e r ,  1985. (See 

B i l l  o f  Sale and R e g i s t r a t i o n  C e r t i f i c a t e ' f i l e d  w i t h  t h e  C o u r t ) .  

A s t r i c t  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  
indu lged  i n  by t h e  c o u r t s  i s  t h e  
presumpt ion  t h a t  t h e  l e g i s l a t u r e ,  i n  t h e  
a b s e n c e  of  a p o s i t i v e  e x p r e s s i o n ,  i n t e n d e d  
s t a t u t e s  o r  amendments e n a c t e d  by it t o  
o p e r a t e d  p r o s p e c t i v e l y  o n l y ,  and n o t  r e t r o -  
a c t i v e l y .  A l a w  i s  t r o a c t i v e  i f  it 
t a k e s  away o r  i m p a i r s  v e s t e d  r i g h t s  
a c q u i r e d  under  e x i s t i n g  l a w ,  o r  i f  it 
creates a new o b l i g a t i o n ,  imposes a new 
d u t y ,  o r  a t t a c h e s  a new d i s a b i l i t y  i n  
respect t o  t r a n s a c t i o n s  o r  c o n s i d e r a t i o n s  
a l r e a d y  p a s t .  
Company, 186 S9.2d. 280, 282 (1st DCA 1966). 

Heberle v.  P.RO. L i q u i d a t i n g  



"The r u l e  t h a t  s t a t u t e s  are  n o t  t o  be  c o n s t r u e d  retro- 

s p e c t i v e l y  u n l e s s  such  c o n s t r u c t i o n  w a s  p l a i n l y  i n t e n d e d  by 

t h e  L e g i s l a t u r e  a p p l i e s  w i t h  p e c u l i a r  f o r c e  t o  t h o s e  s t a t u t e s  

t h e  r e t r o s p e c t i v e  o p e r a t i o n  of which would impa i r  or d e s t r o y  

v e s t e d  r i g h t s " .  I n  R e :  Seven Barrels of Wine, 83 So. 6 2 7 , -  

632 ( F l a .  1 9 2 0 ) .  I t  i s  clear t h a t  r e t r o s p e c t i v e  o p e r a t i o n  of  

t h e  s t a t u t e  i n  t h i s  case would d e s t r o y  t h e  v e s t e d  r i g h t s  o f  t h e  

Cla imant  a i r c r a f t  owner. 

But m o r e  d i s p o s i t i v e  i s  t h a t  " ( t )  h e  l a w  n o t  r e q u i r e s  'a 

d e c l a r a t i o n  of r e t r o a c t i v e  a p p l i c a t i o n  be made e x p r e s s l y  i n  t h e  

l e g i s l a t i o n  under  review."' Fleeman v. C a s e ,  342 So2d 815,819 

( F l a .  1 9 7 7 ) ,  c i t e d  i n  L e w i s  v. Crea t ive  Developers ,  L t d . ,  350 So.  

2d 828,829 (1st DCA 1 9 7 7 ) .  

Nowhere i n  t h e  i n s t a n t  s t a t u t e  i s  t h e r e  any  e x p r e s s  d e c l a r -  

a t i o n  t h a t  i t  i s  t o  a p p l y  r e t r a a c t i v e l y ,  and t h e r e f o r e  i t  must be 

a p p l i e d  p r o s p e c t i v e l y  o n l y ,  and t h e  a i r c r a f t  must  be r e t u r n e d  t o  

t h e  Appel lee .  

T h e r e f o r e ,  based  upon t h e  above f a c t o r s ,  t h e  a i r c r a f t  i s  n o t  

con t r aband  w i t h i n  t h e  meaning of t h e  s t a t u t e  and h a s  n o t  been used 

i n  t h e  commission of a f e l o n y ,  and t h e  Appe l l ee  p r e v a i l e d  i n  i t s  

Motion t o  D i s m i s s .  



.. 
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I S S U E  I V  

A LOWER COURT'S FINDING O F  FACT SHOULD HAVE 
BROUGHT A S I M I L A R  FINAL E N D I N G  FOR THE APP- 
ELLEE, A S  WELL AS I N  THE CONSTTTUTTONALITY 
F I N D I N G  ON THE F.S. 330.40 BROUGHT ABOUT. 

The Lower Cour t  focused i t s  a t t e n t i o n  on t h e  C o n s t i t u t i o n a l  

i s s u e  presented  by F.S. 330.40 grounding i t s  F i n a l  Order o n l y  i n  

a f i n d i n g  of Law. If t h e  F.S. 330.40 i s  u n c o n s t i t u t i o n a l ,  why 

e n t e r  i n t o  f i n d i n g s  of f a c t  ..... 7 

The Appel lan ts  argument i s  t h a t  F.S. 33Q.40 i s  covered by 

t h e  S ta te  Po l i ce  Power i n  care of t h e  p u b l i c  we l fa re  because t h e  

existance of t h e  a u x i l i a r y  t a n k s  i n  t h e  wings p re sen ted  t h e  dan- 

g e r  of f a l l i n g  down" ... possess ing  d e s t r u c t i v e  capab i lZ t2es  s i m 2 -  

l a r  t o  a V-2". (See Appe l l an t ' s  Br i e f  a'h.-iltR'n~A,pgi'l~2?-,, 4oing t o  the  

S t a t u t e ' s  purpose as  'I . . . designed t o  assume t h a t  dangerous a i r -  

c r a f t  do n o t  c r a s h  i n t o  t h i s  s t a t e ' s  communit2es the reby  r educ ing  

e n t i r e  r e s i d e n t i a l  b locks  t o  i n f e r n o s  which evolve i n t o  rubb le  co- 

ve red  graveyards" .  (Appel lan t  B r i e f ,  a t  4 th  DCA, Pag. 1 2 ) .  

I f  f a c t  t h e  a r b i r a r i l y  s e i z e d  p lane  s a t i s f i e d  a l l  s a f e t y  

requirements  r eques t ed  by t h e  FEDERAL A V I A T I O N  ADMTNISTRATTON (FAA), 

which i s  t h e  t o p  Federa l  a u t h o r i t y  i n  t h i s  f i e l d :  

A) The o r i g i n a l  PIPER AIRCRAFT MODEL PA-31-31- 

unable  t o  receive a u x i l i a r y  f u e l  t a n k s  i n  

t h e  wings, w a s  conver ted  i n  1 9 8 4  i n t o  a 

PANTHER MODE a p t  f o r  t h e  r e c e p t i o n  of s a i d  

wing t a n k s .  The works w e r e  done by an FAA 

approved Repair S t a t i o n  (See log  book 

copied pages a t  "T" pp. 34-39)., w i t h  an 

( 2 8 )  



a i r w o r t h y  c e r t i f i c a t e  g i v e n  on t h e  s e c u r i t y  

c o n d i t i o n s  m e t  by t h e  s e i z e d  p l a n e .  

The p l a n e  w a s  a g a i n  i n s p e c t e d  on 11 /9 /87  by 

a n  FAA Repa i r  S t a t i o n  and found i n  a i r w o r t h y  

c o n d i t i o n s  w i t h  t h e  a u x i l i a r y  f u e l  t a n k s  on 

t h e  wings approved f o r  s e c u r i t y  p u r p o s e s  

pp. 36-39).  A new a i r w o r t h y  c e r t i f i c a t e  w a s  i s s u e d .  

B)  

( "T"  

The Appelant  a d m i t t e d  t h e s e  f a c t s  i n  i t s  r e s p o n s e  t o  A p p e l l e e ' s  

Motion a t  t h e  Lower Cour t  f o r  Summary Judgment, ('''T" pp. 42-43) ,  

c o n t e s t i n g  o n l y  t h e  c a p a b i l i t y  o f  MODEL PA-31-310 f o r  t h e  i n s t a l -  

l a t i o n  of t h e  q u e s t i o n e d  t a n k s  o v e r l o o k i n g  t h a t  t h e  p l a n e  s i n c e  

1984 w a s  c o n v e r t e d  t o  a PANTHER MODEL,and PA-31-310 w a s  remain- 

i n g  o n l y  f o r  t h i s  p l a n e ' s  h i s t o r y .  

The p u b l i c  w e l f a r e  and s a f e t y  i n t e r e s t s  j e a l o u s l y  c a r e d  by 

t h e  A p p e l l a n t  i n  compl iance  w i t h  F.S. 330.40 w e r e  f u l l y  sa t i s -  

f i e d  and a f i n d i n g  of t h e s e  f a c t s  shou ld  have  b r o u g h t  t h e  case 

t o  a s i m i l a r  f i n a l  end lng  f o r  t h e  Appe l l ee ,  a s  t h e  Lower Cour t  

d i d  w i t h  t h e  s o l e  f i n d i n g  of Law and C o n s t i t u t i o n a l i t y .  Appel- 

l ee ' s  Motilon t o  D i s m i s s  i n  t h e  L o w e r  Cour t  c o u l d  have ended i n  

a Summary Judgment f o r  A p p e l l e e ' s  g e n u t i k -  i s s u e  o f  f a c t .  



I S S U E  V 

F.S. 330.40 I S  VIOLATIVE O F  THE FEDERAL SUPREM- 
ACY CLAUSE. 

The s t a t u t e  i s  preempted by f e d e r a l  l e g i s l a t i o n  under  t h e  

Supremacy C lause  of t h e  f e d e r a l  c o n s t i t u t i o n .  

(b) (1) ( G )  p r o v i d e s  t h a t  i t  i s  un lawfu l  t o  o p e r a t e  a p l a n e  w i t h  

nonconforming f u e l  t a n k s .  C r i m i n a l  p e n a l t i e s  are imposed, and 

t h e  p l a n e  i s  s u b j e c t  t o  f o r f e i t u r e .  The Appe l l ee  h o l d s  t h a t  t h i s  

a c t  preempts  s t a t e  l e g i s l a t i o n  on  t h e  s u b j e c t .  Where t h e  f e d e r a l  

i n t e r e s t  i n  area of r e g u l a t i o n  i s  so dominant ,  t h e  f e d e r a l  sys tem 

w i l l  be assumed t o  p r e c l u d e  enforcement  o f  s t a t e  l a w s  on t h e  s a m e  

s u b j e c t .  H i l l s b o r o u g h  County, F l a .  v. Automated Medica l  Labor- 

a t o r i e s ,  105  S.CT.  2371 (1985) .  The n a t i o n ' s  a i rwars  are indeed  

a n  area o f  p a r t i c u l a r  f e d e r a l  i n t e r e s t .  

heed A i r  Termina l ,  93 S.C.t .  1854 ( 1 9 7 3 ) .  I n d i c a t i v e  of t h a t  i s  

t h e  e x t e n s i v e  scheme of r e g u l a t i o n  through t h e  F e d e r a l  A v i a t i o n  

A d m i n i s t r a t i o n .  Rut m o s t  t e l l i n g  of a c o n g r e s s i o n a l  i n t e n t  t o  

preempt t h i s  area o f  a i r c r a f t  r e g u l a t i o n  is 4 9  U.S.C.A.  S 1 4 7 2  

(b)  ( 5 )  A E f f e c t  on  S t a t e  Law. Tha t  s e c t i o n  provid.es: 

4 9  U.SC.A S 1 4 7 2  

C i t y  of Rurbank v. Lock- 

Noth ing  i n  t h i s  s u b s e c t i o n  o r  i n  any o t h e r  
p r o v i s i o n  of t h i s  c h a p t e r  s h a l l  p r e c l u d e  a 
State  from e s t a b l i s h i n g  c r i m i n a l  p e n a l t i e s ,  
i n c l u d i n g  p r o v i d i n g  f o r  f o r f e i t u r e  o r  s e i z u r e  
of  a i r c r a f t ,  f o r  a p e r s o n  who -- 

( A )  knowingly and w i l l f u l l y  f o r q e s ,  
c o u n t e r f e i t s ,  a l te rs ,  o r  f a l s e l y  makes a n  
a i r c r a f t  r e g i s t r a t i o n  c e r t i f i c a t e :  

( B )  knowingly sel ls ,  u s e s ,  a t t e m p t s  t o  u s e ,  
o r  p o s s e s s  w i t h  i n t e n t  t o  use  f r a u d u l e n t  a i r -  
c r a f t  r e g i s t r a t i o n  c e r t i f i c a t e :  

( C )  knowingly and w i l l f u l l y  d i s p l a y s  o r  
c a u s e s  to  be d i s p l a y e d  on any a i r c r a f t  any marks 
t h a t  are f a l s e  or m i s l e a d i n g  as t o  t h e  n a t i o n a l i t y  
or r e g i s t r a t i o n  of  t h e  a i r c r a f t ;  o r  

C30) 
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(DS Obta ins  an a i r c r a f t  r e g i s t r a t i o n  
c e r t i f i c a t e  from t h e  adminis t ra t2on  by 
knowingly and w i l l f u l l y  f a l s i f y i q S ,  con- 
c e a l i n g  or  covering up a m a t e r i a l  f a c t ,  
or making a f a l s e ,  f i c t i t i o u s ,  o r  f raud-  
u l e n t  s ta tement  or r e p r e s e n t a t i o n ,  o r  
making o r  u s ing  any f a l s e  w r i t i n g  o r  
document t o  c o n t a i n  any f a l s e ,  
o r  f r a u d u l e n t  s ta tement  o r  e n t r y .  

f $ c t i t ? o u s ,  

Notably a b s e n t  from t h e  pe rmi t t ed  o f f e n s e s  i n  t h e  use of a 

p lane  wi th  nonconforming f u e l  tanks .  

concludes t h a t  having l e g i s l a t e d  on t h i s  s u b j e c t ,   and having 

s p e c i f i e d  t h e  areas i n  which t h e  s ta te  may s t i l l  enforce  I t s  

l a w s ,  Congress has preempted t h i s  area of a y i a t i o n  r e g u l a t i o n  

of p l a n e s  w i t h  nonconforming f u e l  t anks  so t h a t  s e c t i o n  3 3 0 . 4 0 ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  i s  u n c o n s t i t u t b n a l  f o r  violat i ’on of 

Therefore ,  t he  Appel lee  

t h e  Supremacy Clause.  
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CONCLUSION 

WHEREFORE Appe l l ee  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  F o u r t h  

D i s t r i c t  Cour t  o f  R p p e a l I s  Order  a f f i r m i n g  t h e  T r i a l  C o u r t ' s  

Order  g r a n t i n g  d i s m i s s a l  be a f f i r m e d  and a mandate  i s s u e d  f o r  

e x e c u t i o n .  

6 C o r a l  Way 
F l o r i d a  33145 
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