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STATEMENT OF THE CASE 
* 

The Appellant, NICK NAVARRO, as Sheriff of Broward County, 

b was the Petitioner at the trial court. He filed a Petition For 

Forfeiture (R-1-l), supported by Affidavit and Appendix 

(R-1-12-13,14-15) of the above-styled Piper Navajo aircraft. The 

trial court issued its Rule To Show Cause why the forfeiture 

should not be awarded on May 24, 1988 (R-1-20). Claimant, 

ANACAOLA TRADING, the Appellee herein, presented its Amended 

Motion To Dismiss, which sought dismissal of the Petition on the 

basis that, among other reasons, the statute upon which the for- 

feiture Petition was based, was unconstitutional because it 

L. violated the Claimant's federal due process rights. (R-1-40-41). 

After the submission of memoranda by the Appellant and 

Appellee on the constitutionality of the statute (R-1-44-48 and 

R-1-53-58), the Court issued its Order granting the Motion To 

Dismiss on constitutional grounds on January 11, 1989. 

(R-1-58 (a) ( f ) ) Thereafter, the Court rendered its Final Order Of 

Dismissal on May 8, 1989. (R-1-61] 

From the Final Order Of Dismissal, Appellant filed his timely 

Notice Of Appeal. Oral Argument was heard on March 28, 1990. On 

December 5, 1990, the Fourth District issued its opinion, per 

curiam, which essentially incorporated and adopted the trial 

court's order granting the Motion to Dismiss. Judge Warner 

separately concurred and concluded that Section 330.40 of the 

Florida Statutes violated the supremecy clause because it 
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attempted to regulate an area preempted by a federal regulatory 

scheme but rejected the view that the statute violated the 

federal requirement of substantive due process. 

I 

The Court's Mandate was issued on December 21, 1990. A 

timely Notice of Appeal, was filed December 7, 1990, as 

authorized by Rule 9.030(a)(l)(A)(ii), because a District Court 

of Appeal had declared a state statute invalid. 
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* . 

- 
STATEMENT OF THE FACTS 

On February 8, 1988, deputies of the Appellant, NICK NAVARRO, 

Sheriff of Broward County, seized a 1969 Piper Navajo aircraft 

because it is alleged, but remains to be proven, that said 

aircraft was equipped with extra fuel tanks which did not comply 

with regulations of and which were not approved by the Federal 

Aviation Administration. 

A Petition For Forfeiture of said aircraft to the Broward 

Sheriff's Office was filed within the ninety day period con- 

templated by the statute. Appellee "Anacaola Trading'' moved to 

dismiss the Complaint. The Petition alleged that the aircraft 

was subject to forfeiture because it was "contraband" as defined 

in Florida Statute 330.40 (1987). Appellee's Motion To Dismiss 
c 

challenged the constitutionality of that statutory subsection. 

On January 11, 1989, without oral argument, the trial court 

granted the Appellee's Motion T o  Dismiss, and found F.S. 330.40 

to be unconstitutional in that it was "...unreasonable, 

arbitrary, capricious and lack[ed] a substantial relation to the 

object sought to be attained." The trial court made this deter- 

mination after erroneously determining that: 

"...the main purpose of this statute is 
for the seizure and forfeiture of any 
aircraft that has the capability to 
transport large quantities of illegal 
drugs in empty non-conforming fuel 
tanks (emphasis supplied) regardless 
of whether or not the tanks are 
actually used for that purpose." 

I . 
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1 

SUMMARY OF THE ARGUMENT 

F.S.  330.40 is a v a l i d l y  e n a c t e d  s t a t u t e  which p r o p e r l y  

a u t h o r i z e s  t h e  g o v e r n m e n t ' s  e x e r c i s e  o f  i ts  pol ice  powers  t o  pro-  

t e c t  i ts  c i t i z e n ' s  r i g h t  t o  be f ree  from d a n g e r o u s  a i r c r a f t .  

T h i s  s t a t u t o r y  s u b s e c t i o n  n e i t h e r  v i o l a t e s  t h e  Supremacy C l a u s e  

o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  no r  i ts  commerce, n o r  due pro- 

cess c l a u s e s  as w e l l .  

A c c o r d i n g l y ,  b e c a u s e  t h e  s t a t u t e  e x i s t s  f o r  t h e  l a u d i t o r y  and 

r a t i o n a l  p u r p o s e  of p r o t e c t i n g  t h e  p u b l i c  from d a n g e r o u s l y  

m o d i f i e d  a i r c r a f t ,  t h e  remedy of f o r f e i t u r e  is r e a s o n a b l y  r e l a t e d  

t o  t h e  accompl i shmen t  of  t h a t  g o a l .  F u r t h e r ,  b e c a u s e  F.S. 330.40  

n e i t h e r  c o n f l i c t s  w i t h  a f e d e r a l  r e g u l a t o r y  scheme,  n o r  is it 

e x p r e s s l y  p r o h i b i t e d  by a f e d e r a l  s y s t e m  of r e g u l a t i o n ,  and does 

n o t  t a r g e t  a s u b j e c t  area where s t a t e  r e g u l a t i o n  is i m p l i c i t l y  

p r o h i b i t e d  it is n o t  a n  u n c o n s t i t u t i o n a l  i n s t r u s i o n  on an  area 

. 

where  a s t a t e  is preempted  from p a r a l l e l  r e g u l a t i o n .  

T h e r e f o r e ,  t h e  s t a t e  s h o u l d  be u p h e l d  a g a i n s t  c h a l l e n g e .  The 

D i s t r i c t  C o u r t ' s  order and o p i n i o n  a f f i r m i n g  t h e  t r i a l  c o u r t  

s h o u l d  be r e v e r s e d .  
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ARGUMENT 

1. THE DISTRICT COURT ERRED WHEN IT DETERMINED 
THAT F.S. 330.40 I S  UNCONSTITUTIONALLY 
V I O L A T I V E  OF CITIZEN'S RIGHT TO DUE PROCESS.  

INTRODUCTION 

.. 

On J a n u a r y  11, 1989 ,  t h e  H o n o r a b l e  C o n s t a n c e  N u t a r o ,  C i r c u i t  

J u d g e ,  d e c l a r e d  S e c t i o n  330.40,  F l o r i d a  S t a t u t e s ,  u n c o n s t i t u -  

t i o n a l ,  f i n d i n g  t h a t  it v i o l a t e d  s u b s t a n t i v e  d u e  p r o c e s s  as 

g u a r a n t e e d  by t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  The C o u r t  e s s e n -  

t i a l l y  c o n c l u d e d ,  w i t h  which  t h e  D i s t r i c t  C o u r t  a g r e e d ,  t h a t  any  

s t a t u t e  which  a u t h o r i z e d  f o r f e i t u r e  o f  v a l u a b l e  a i r c r a f t  b e c a u s e  

t h e  a i r c r a f t  f a i l e d  t o  comply w i t h  F.A.A. r e q u i r e m e n t s  c o n c e r n i n g  

f u e l  t a n k s  b o r e  no r a t i o n a l  r e l a t i o n  t o  a l e g i t i m a t e  g o v e r n m e n t a l  

p u r p o s e .  The C o u r t  c o n c l u d e d  t h e  s t a t u t e  a u t h o r i z e d  ". . . too 

h a r s h  a p e n a l t y . "  (R-1-58).  

On t w o  p r i o r  o c c a s i o n s  D i s t r i c t  C o u r t s  Of Appeal  had been  

c o n f r o n t e d  w i t h  t r i a l  l e v e l  d e t e r m i n a t i o n s  t h a t  a i r c r a f t  f o r -  

f e i t u r e  p r o v i s i o n s  v i o l a t e d  due  process r i g h t s .  P r e v i o u s l y ,  t h e  

D i s t r i c t  C o u r t s  had d e c l i n e d  to  r e a c h  t h e  c o n s t i t u t i o n a l  q u e s t i o n  

i n  e i t h e r  case. 

The F o u r t h  D i s t r i c t  had p r e v i o u s l y ,  i n  I n  R e :  F o r f e i t u r e  of 

One Cessna  3378 A i r c r a f t ,  475 So.2d 1269 ( 4 t h  DCA 19871,  r ev iewed  

J u d g e  Andrews'  d i s m i s s a l  on c o n s t i t u t i o n a l  g r o u n d s  of S e c t i o n  

329 .10 ,  F l o r i d a  S t a t u t e s ,  as it e x i s t e d  a t  t h a t  t i m e .  T h a t  sub- 

s e c t i o n ,  t h e n ,  and i n  i ts  p r e s e n t  form,  was a companion t o  t h e  
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p r o v i s i o n  s u b  j u d i c e ,  which  a u t h o r i z e d  f o r f e i t u r e  o f  i m p r o p e r l y  

r e g i s t e r e d  a i r c r a f t .  The C o u r t ,  c o n s i s t e n t  w i t h  d o c t r i n e s  of  

c o n s t i t u t i o n a l  a n a l y s i s ,  was a b l e  t o  r e s o l v e  t h e  case w i t h o u t  

r e s o l u t i o n  o f  c o n s t i t u t i o n a l  q u e s t i o n s .  The C o u r t  r e c o g n i z e d  

t h a t  t h e  s t a t u t e ,  as it e x i s t e d  a t  t h a t  t i m e ,  by its own 

l a n g u a g e ,  d i d  n o t  a u t h o r i z e  f o r f e i t u r e .  The t r i a l  c o u r t ' s  d e c i -  

s i o n  was a f f i r m e d .  

The Second D i s t r i c t  C o u r t  Of Appeal ,  i n  Cook v.  S t a t e ,  528 

So.2d 1311  (2nd  DCA 1 9 8 8 ) ,  a l so  c h o s e  n o t  t o  a d d r e s s  t h e  c o n s t i -  

t u t i o n a l i t y  o f  S330.40 r a i s e d  on a c r i m i n a l  appeal s i m p l y  by 

r e v e r s i n g  t h e  c o n v i c t i o n ,  i n  p a r t ,  on i n s u f f i c i e n c y  of  e v i d e n c e .  

The s t a t u t o r y  d e f i c i t  commented upon by t h e  F o u r t h  D i s t r i c t  

i n  Cessna  3378,  s u p r a ,  w a s  remedied  by t h e  F l o r i d a  L e g i s l a t u r e  i n  

C h a p t e r  87-243, L a w s  Of F l o r i d a ,  which added t h e  f o l l o w i n g  

- 

l a n g u a g e  t o  S e c t i o n  330.40,  F l o r i d a  S t a t u t e s :  

"Any a i r c r a f t  i n  v i o l a t i o n  of  t h i s  
s e c t i o n  s h a l l  be c o n s i d e r e d  c o n t r a b a n d ,  
and  s a i d  a i r c r a f t  may be s e i z e d  as 
c o n t r a b a n d  by a l a w  e n f o r c e m e n t  agency  
and  s h a l l  be s u b j e c t  t o  f o r f e i t u r e  
p u r s u a n t  t o  SS932.701-932.704." 

The d e t e r m i n a t i o n  by t h e  F o u r t h  D i s t r i c t  below is t h e  f i r s t  

a p p e l l a t e  cour t  t o  d i r e c t l y  a d d r e s s  t h e  c o n s t i t u t i o n a l  i s s u e  as 

a p p l i e d  t o  F.S. 330.40. T h e r e f o r e ,  t h e r e  b e i n g  no o t h e r  b a s i s  

upon which  t h e  Motion T o  D i s m i s s  was g r a n t e d ,  and any  d e f i c i e n c y  

i n  t h e  s t a t u t o r y  a u t h o r i t y  h a v i n g  been  e l i m i n a t e d  by t h e  F l o r i d a  

L e g i s l a t u r e ,  t h e  c o n s t i t u t i o n a l  i s s u e  w a s  r i p e  f o r  d e t e r m i n a t i o n ,  
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and is a p p r o p r i a t e  f o r  r e v i e w  h e r e  p u r s u a n t  t o  Ru le  

9 . 0 3 0 ( a ) ( l ) ( A ) ( i i ) .  

The Honorab le  C o n s t a n c e  N u t a r o  d e t e r m i n e d  t h a t  S e c t i o n  

330 .40 ,  F lo r ida  S t a t u t e s ,  v i o l a t e s  s u b s t a n t i v e  due p r o c e s s  r i g h t s  

g u a r a n t e e d  by t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  b e c a u s e ,  as it rela- 

tes  t o  t h e  Con t raband  F o r f e i t u r e  A c t ,  it is 'I.. . u n r e a s o n a b l e ,  

a r b i t r a r y  and c a p r i c i o u s  and lacks  a s u b s t a n t i a l  r e l a t i o n  t o  t h e  

ob jec t  s o u g h t  to  be o b t a i n e d . "  ( R - 1 - 5 8 ( f ) )  The t r i a l  c o u r t  made 

mater ia l  errors i n  t h e  a p p l i c a t i o n  o f  l e g a l  p r i n c i p l e s  and made 

f u n d a m e n t a l  m i s a s s u m p t i o n s  of f a c t  which r e q u i r e  t h a t  t h e  t r i a l  

c o u r t ' s  d e t e r m i n a t i o n  o f  t h e  c o n s t i t u t i o n a l i t y  of  t h e  s t a t u t e  as  

a d o p t e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal ,  be r e v e r s e d .  

F l o r i d a  S t a t u t e  3 3 0 . 4 0  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

' . 

" I n  t h e  i n t e r e s t s  o f  t h e  p u b l i c  w e l f a r e ,  
i t  is u n l a w f u l  f o r  any.  .. f i r m . . . t o  
possess any  a i r c r a f t  which has  been  
e q u i p p e d ,  or had i n s t a l l e d  i n  i ts  wings  
o r  f u s e l a g e ,  f u e l  t a n k s ,  b l a d d e r s ,  
d rums,  o r  o ther  c o n t a i n e r s  which w i l l  
h o l d  f u e l  i f  s u c h . . . c o n t a i n e r s  do n o t  
conform to  Federal  A v i a t i o n  r e g u l a t i o n s  
o r  have  n o t  been approved  by t h e  Federal  
A v i a t i o n  A d m i n i s t r a t i o n  by i n s p e c t i o n  
o r  s p e c i a l  permit . .  . Any a i r c r a f t  i n  
v i o l a t i o n  of t h i s  s u b s e c t i o n  s h a l l  be 
c o n s i d e r e d  c o n t r a b a n d ,  and s a i d  a i r c r a f t  
may be s e i z e d  as c o n t r a b a n d  by a law 
e n f o r c e m e n t  agency  and s h a l l  be s u b j e c t  
t o  f o r  f e i t u r e  p u r s u a n t  to  5 S 9 3 2.70 1-9 3 2.70 4 .  I' 

A p p e l l a n t  f i l e d  h i s  " P e t i t i o n  F o r  R u l e  T o  Show Cause And F o r  

F i n a l  Orde r  O f  F o r f e i t u r e '  ( R - 1 - 1 )  which a l l e g e d  t h a t  t h e  

a i r c r a f t  which is t h e  s u b j e c t  of t h i s  a p p e a l  had non-conforming 
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, 

and non-F.A.A. approved  f u e l  t a n k s .  A p p e l l e e ' s  Amended Motion T o  

D i s m i s s  (R-1-40-41) c h a l l e n g e d  t h e  c o n s t i t u t i o n a l i t y  of S e c t i o n  

330.40,  F l o r i d a  S t a t u t e s ,  b e c a u s e ,  it w a s  claimed, t h e  f i e l d  of  

a i r c r a f t  r e g u l a t i o n  had been  preempted  and w a s  p r e c l u d e d  by t h e  

Supremacy C l a u s e ,  t h a t  t h e  s t a t u t e  advanced  no p u b l i c  i n t e r e s t  

and  t h e r e f o r e  v i o l a t e d  t h e  s u b s t a n t i v e  component of  t he  due  pro- 

cess r e q u i r e m e n t ,  and t h a t  t h e  s t a t u t e  v i o l a t e d  t h e  commerce 

c l a u s e  by p o s i n g  "an  u n r e a s o n a b l e  r e s t r a i n t  on commerce." 

The t r i a l  c o u r t ' s  a n a l y s i s  was t a i n t e d  by t h e  f a c t u a l  assump- 

t i o n  t h a t  these i l l e g a l  f u e l  s torage s y s t e m s  were t h e  place where 

i l l e g a l  n a r c o t i c s  were h i d d e n .  T h i s  f a c t u a l  a s s u m p t i o n  was spe-  

c i f i c a l l y  rejected by t h e  F o u r t h  D i s t r i c t  d e s p i t e  t h e  f a c t  t h a t  

o therwise t h e  o p i n i o n  w a s  a d o p t e d  i n  i ts  e n t i r e t y .  The c o u r t  

n o t e d :  

" I t  seems a p p a r e n t  t h a t  t h e  main u s e  
o f  t h i s  s t a t u t e  is f o r  t h e  s e i z u r e  
and  f o r f e i t u r e  of  any  a i r c r a f t  t h a t  
has  t h e  c a p a b i l i t y  t o  t r a n s p o r t  l a r g e  
q u a n t i t i e s  o f  i l l e g a l  d r u g s  i n  empty 
non-conforming f u e l  t a n k s  , r e g a r d l e s s  
of w h e t h e r  or n o t  t he  t a n k s  are 
a c t u a l l y  used  f o r  t h a t  pu rpose . "  (R-1 -58(c ) )  

T h i s  e r r o n e o u s  c o n c l u s i o n  of  f a c t  when c o u p l e d  w i t h  t h e  erro- 

n e o u s  a p p l i c a t i o n  o f  l e g a l  p r i n c i p l e s ,  combined t o  l e a d  b o t h  

c o u r t s  t o  t h e i r  i n c o r r e c t  d e t e r m i n a t i o n s  o f  u n c o n s t i t u t i o n a l i t y .  

B o t h  c o u r t s  m i s t a k e n l y  a p p l i e d  t h e  a n t i - n a r c o t i c s  r a t i o n a l e  

b e h i n d  t h e  c o n t r a b a n d  f o r f e i t u r e  s t a t u t e  g e n e r a l l y  to  t h i s  p r o v i -  

s i o n .  The c o u r t ,  r e l y i n g  on - I n  R e :  F o r f e i t u r e  o f  1979 Toyota  
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Corol la ,  424 So.2d 922 ( 4 t h  DCA 1 9 8 7 ) ,  c o n c l u d e d  t h a t  t h e  o n l y  

p u r p o s e  o f  t h e  C o n t r a b a n d  F o r f e i t u r e  A c t  w a s  t o  "stem t r a f f i c k i n g  

i n  i l l i c i t  d r u g s . "  ( R - 1 - 5 8 ( b ) ) .  T h i s  na r row and r e s t r i c t i v e  

r e a d i n g  o f  t h e  C o n t r a b a n d  F o r f e i t u r e  A c t  d e f i e s  i ts  s p e c i f i c  

l a n g u a g e .  I f  t h e  L e g i s l a t u r e  had i n t e n d e d  t o  l i m i t  c o n t r a b a n d  

f o r f e i t u r e  t o  c i r c u m s t a n c e s  s o l e l y  i n v o l v i n g  n a r c o t i c s  a c t i v i t y ,  

it would have  o n l y  e n a c t e d  F.S. 9 3 2 . 7 0 1 ( 2 ) ( a )  and d e c l i n e d  t o  

e n a c t  s u b s e c t i o n s  ( b )  - ( e ) ,  and t h e  o t h e r  f o r f e i t u r e  p r o v i s i o n s  

l o c a t e d  e l s e w h e r e  i n  t h e  F l o r i d a  S t a t u t e s .  

The t r i a l  c o u r t  t h e n  a p p a r e n t l y  c o n c l u d e d  and t h e  D i s t r i c t  

C o u r t  a d o p t e d  t h e  c o n c l u s i o n  t h a t  e v e r y  f o r f e i t u r e  p r o v i s i o n ,  

r e g a r d l e s s  o f  i t s  p l a c e m e n t  i n  t h e  F l o r i d a  S t a t u t e s ,  m u s t  f u r t h e r  

t h a t  a n t i - d r u g  g o a l .  J u d g e  N u t a r o  too n a r r o w l y  and l i t e r a l l y  

a p p l i e d  t h e  d o c t r i n e  e s p o u s e d  i n  t h e  Toyo ta  case i n  t h e  f i r s t  

i n s t a n c e ,  and t h e n  i m p r o p e r l y  a p p l i e d  t h a t  d o c t r i n e  to  a s u b s t a n -  

t i v e l y  u n r e l a t e d  s t a t u t e ,  s p e c i f i c a l l y  F.S. 330.40. 

I t  is a n  a x i o m a t i c  p r i n c i p l e  t h a t  e v e r y  s t a t u t e  is s t r o n g l y  

presumed c o n s t i t u t i o n a l .  Peoples Bank o f  I n d i a n  R i v e r  County  V .  

D e p a r t m e n t  o f  Banking  and  F i n a n c e ,  395 So.2d 5 2 1  ( F l a .  1 9 8 1 ) .  

F u r t h e r ,  it is e q u a l l y  axiomatic t h a t  t h e  bu rden  is upon t h e  one 

who c h a l l e n g e s  t h e  s t a t u t e  t o  d e m o n s t r a t e  any  c o n s t i t u t i o n a l  

i n f i r m i t y  beyond a r e a s o n a b l e  d o u b t .  S t a t e  v. K i n n e r ,  398 So.2d 

1360 ( F l a .  1 9 8 1 )  and  B u n n e l l  v.  S t a t e ,  453  So.2d 808  ( F l a .  1 9 8 4 ) .  

A f a i r l y  e f f e c t i v e  a rgumen t  c a n  be  made t h a t  i f  one  o f  t h r e e  

l e a r n e d  and  knowledgeab le  a p p e l l a t e  j u d g e s  sees no "due process" 
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b a s e d  c o n s t i t u t i o n a l  i n f i r m i t y ,  t h e n  t h e  moving f o r c e  s e e k i n g  

s u c h  a d e c l a r a t i o n  h a s  f a i l e d  i n  h i s  bu rden  t o  d e m o n s t r a t e  t h e  

i n f i r m i t y  beyond a r e a s o n a b l e  d o u b t .  F u r t h e r ,  even  where d o u b t s  

a b o u t  a s t a t u t e ' s  c o n s t i t u t i o n a l i t y  r e m a i n ,  t h e y  s h o u l d  be 

r e s o l v e d  i n  f a v o r  of  t h e  s t a t u t e .  Carter V. Sparkman, 335 So.2d 

802 ( F l a .  1 9 7 6 ) ,  S t a t e  v. Gale D i s t r i b u t o r s ,  I n c . ,  349 So.2d 150  

( F l a .  1 9 7 7 ) .  

The f u n d a m e n t a l  p r i n c i p l e s  d i s c u s s e d  above  a p p l y  w i t h  e q u a l  

v i t a l i t y  where t h e  n a t u r e  of t h e  a l l e g e d  c o n s t i t u t i o n a l  i n f i r m i t y  

is " s u b s t a n t i v e  due  p r o c e s s ' ' .  I n  Depar tment  Of I n s u r a n c e  v.  Dade 

County  Consumer Advoca te s  O f f i c e ,  

t h i s  c o u r t  commented: 

492 So. 2d 1032 ( F l a .  

" I n  c o n s i d e r i n g  t h e  v a l i d i t y  of a 
l e g i s l a t i v e  e n a c t m e n t ,  t h i s  c o u r t  
may o v e r t u r n  an  a c t  on due  p r o c e s s  
g r o u n d s  o n l y  when it is c lear  t h a t  
i t  is n o t  i n  any  way d e s i g n e d  t o  
p romote  t h e  p e o p l e ' s  h e a l t h ,  s a f e t y  
o r  w e l f a r e ,  or  t h a t  t h e  s t a t u t e  h a s  
no  r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  
s t a t u t e ' s  avowed p u r p o s e . "  (Id., a t  1 0 3 4 )  

19861,  

More r e c e n t l y ,  t h e  F o u r t h  D i s t r i c t  descr ibed  t h e  i n q u i r y  as  

fo l lows ,  i n  P o t t s  V.  S t a t e ,  526 So.2d 104 ( 4 t h  DCA 1 9 8 7 ) :  

" I n  c o n s i d e r i n g  whether  or n o t  a s t a t u t e  
v i o l a t e s  s u b s t a n t i v e  due  process I t h e  
bas ic  t e s t  is whether  t h e  s t a t e  c a n  
j u s t i f y  t h e  i n f r i n g e m e n t  of  i ts  
l e g i s l a t i v e  a c t i v i t y  upon p e r s o n a l  
r i g h t s  and l i b e r t i e s  ( c i t e s  o m i t t e d ) .  
The s t a t u t e  must  bear a r e a s o n a b l e  
r e l a t i o n s h i p  t o  the  l e g i s l a t i v e  
o b j e c t i v e  and must  n o t  be a r b i t r a r y .  
I d .  I f  there  is a l e g i t i m a t e  s t a t e  
i n t e r e s t  which t h e  l e g i s l a t i o n  aims 
t o  e f f e c t ,  and i f  t h e  l e g i s l a t i o n  is 
r e a s o n a b l y  r e l a t e d  t o  a c h i e v e  t h e  

7 
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i n t e n d e d  end ,  it w i l l  be uphe ld . "  

I t  is w i t h i n  t h a t  a n a l y t i c a l  c o n t e x t  t h a t  bo th  c o u r t s  s h o u l d  

h a v e  c o n d u c t e d  t h e i r  i n q u i r i e s  i n t o  t h e  c o n s t i t u t i o n a l i t y  of  F.S. 

330.40. I n  s u p p o r t  of i t s  burden ,  a t  t h e  t r i a l  l e v e l ,  A p p e l l e e  

s u b m i t t e d  no e v i d e n t i a r y  mater ia l s .  O b v i o u s l y ,  none were o f f e r e d  

a t  t h e  F o u r t h  D i s t r i c t .  F u r t h e r ,  t h e  Appel lee ' s  Memorandum Of 

L a w  I n  S u p p o r t  O f  I ts  Motion To D i s m i s s  (R-1-53-58) d i d  n o t  

r a i s e d  t h e  i s s u e  o f  s u b s t a n t i v e  due process i n  any  c o n t e x t  o t h e r  

t h a n  " o v e r b r e a d t h " .  

However, t h e  t r i a l  cour t  s u a  s p o n t e  rejected F.S. 330.40 

f i n d i n g  t h a t  t h e  s t a t u t e  b o a r  no " . . . r a t i o n a l  r e l a t i o n  to  t h e  

L e g i s l a t i v e  p u r p o s e "  ( R - 1 - 5 8 ( f ) )  a f t e r  d e t e r m i n i n g  w i t h o u t  any  

r e c o r d  s u p p o r t  t h a t :  

i t  seems a p p a r a n t  t h a t  t h e  main 
u s e  of  t h e  s t a t u t e  is f o r  t h e  s e i z u r e  
and  f o r f e i t u r e  of  any  a i r c r a f t  t h a t  
h a s  t h e  c a p a b i l i t y  t o  t r a n s p o r t  l a r g e  
q u a n t i t i e s  o f  i l l e g a l  d r u g s  i n  empty 
non-conforming f u e l  t a n k s ,  r e g a r d l e s s  
of whether  or n o t  t he  t a n k s  are a c t u a l l y  
u s e d  f o r  t h a t  p u r p o s e . "  

Had t h e  t r i a l  c o u r t  compelled t h e  A p p e l l e e ' s  t o  a t tempt  to  

p r o v e  t h e  s t a t u t e ' s  u n c o n s t i t u t i o n a l i t y  beyond a r e a s o n a b l e  

d o u b t ,  it would have  l e a r n e d  what  t h e  F o u r t h  D i s t r i c t  was 

a p p a r e n t l y  w i l l i n g  t o  t a k e  j u d i c i a l  n o t i c e  o f :  t h a t  t h e  p r o h i -  

b i t e d  f u e l  t a n k s ,  b l a d d e r s ,  drums or o ther  c o n t a i n e r s  have  n e v e r  

b e e n  t h o u g h t  t o  be h i d i n g  places f o r  i l l e g a l  n a r c o t i c s .  I n s t e a d ,  

among those who combat t h e  i n f l u x  of  n a r c o t i c s  on a d a i l y  b a s i s ,  
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it is known t h a t  s u c h  m a k e - s h i f t  f u e l  c o n t a i n e r  m o d i f i c a t i o n s  are 

i n s t a l l e d  t o  c a r r y  f u e l  t o  s u b s t a n t i a l l y  e x t e n d  t h e  r a n g e  of t h e  

modif ied a i r c r a f t .  T h i s  t h e n  allows t h e  a i r c r a f t  t o  c o v e r  b o d i e s  

o f  water beyond t h e  a i r c r a f t ' s  normal  l i m i t s  or  t o  choose c i r -  
* 

c u i t o u s  f l i g h t  p a t h s  which  evade  l a w  en fo rcemen t  s u r v e i l l a n c e  and 

m o n i t o r i n g .  The c o u r t  would a l so  have  been informed t h a t  

a i r c r a f t  are c a r e f u l l y  e n g i n e e r e d ,  d e l i c a t e l y  b a l a n c e d  d e v i c e s  

which  i f  m o d i f i e d  by those more i n t e r e s t e d  i n  q u i c k  p r o f i t  t h a n  

sound e n g i n e e r i n g ,  become v e r y  u n s t a b l e  and i n h e r e n t l y  u n s a f e .  

One need o n l y  p i c t u r e  a smal l  t w i n  e n g i n e  a i r c r a f t  whose e n t i r e  

p a s s e n g e r  c a b i n  is s t u f f e d  w i t h  55 g a l l o n  drums and which a l s o  

h a s  s u p p l e m e n t a r y  non-approved wing and w i n g l e t  f u e l  t a n k s  to  

r e a l i z e  t h a t  s u c h  an a i r c r a f t  is an o v e r w e i g h t ,  i m p r o p e r l y  

b a l a n c e d ,  buzz bomb p o s s e s s i n g  d e s t r u c t i v e  c a p a b i l i t i e s  s i m i l a r  

t o  a SCUD miss i l e .  

The " p o l i c e  power" and l e g i s l a t i o n  t o  implement t h e  v a l i d  

e x e r c i s e  t h e r e o f  has  t r a d i t i o n a l l y  been e x e r c i s e d  t o  p r o t e c t  t h e  

h e a l t h  and w e l f a r e  of  members of  a s o c i e t y .  I t  e x t e n d s  t o  m a t -  

ters as  p e d e s t r i a n  as mere commercial w e l f a r e .  A p p e l l a n t  would 

s u g g e s t  t h a t  there  is no more c o m p e l l i n g  and v a l i d  gove rnmen ta l  

e x e r c i s e  of  t h e  p o l i c e  power t h a n  one which is d e s i g n e d  t o  a s s u r e  

t h a t  d a n g e r o u s  a i r c r a f t  do  n o t  crash i n t o  t h i s  s t a t e ' s  com- 

m u n i t i e s  t h e r e b y  r e d u c i n g  e n t i r e  r e s i d e n t i a l  b l o c k s  i n t o  r u b b l e  

c o v e r e d  g r a v e y a r d s .  A p p e l l a n t  would a l so  r e s p e c t f u l l y  s u g g e s t  

t h a t  t h e  more g r a v e  t h e  p o t e n t i a l  harm, t h e  harsher  a l e g i s l a t i v e  

r e s p o n s e  may be, and y e t  s t i l l  p a s s  c o n s t i t u t i o n a l  m u s t e r .  
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Both  c o u r t s ,  n o n e t h e l e s s ,  c o n c l u d e d  t h a t  t h e  s t a t u t e  lacked a 

r a t i o n a l  r e l a t i o n  t o  t h e  l e g i s l a t i v e  p u r p o s e  and f u r t h e r  

c o n c l u d e d  t h a t  f o r f e i t u r e ,  p u r s u a n t  to  a s t a t u t e  d e s i g n e d  t o  com- 

b a t  d r u g s ,  o b s c e n e  mater ia ls ,  and gambl ing  equ ipmen t ,  was "too 
c 

h a r s h  a p e n a l t y " .  The c o u r t  made t h i s  d e t e r m i n a t i o n  d e s p i t e  an 

o b v i o u s  i n d i c a t i o n  t h a t  t h e  L e g i s l a t u r e  s p e c i f i c a l l y  d i s a g r e e d .  

T h i s  f a c t  is d e m o n s t r a t e d  by t h e  L e g i s l a t u r e ' s  r e s p o n s e  t o  

I n  R e :  F o r f e i t u r e  O f  One Cessna  3378 A i r c r a f t ,  475 So.2d 1269 

( 4 t h  DCA 1 9 8 5 ) ,  w h e r e i n  t h e  1987 L e g i s l a t u r e  s p e c i f i c a l l y  

e n g r a f t e d  t h e  f o r f e i t u r e  a u t h o r i t y  t h a t  e x i s t s  i n  t h e  p r e s e n t  

s t a t u t e ,  a t  t h e  same t i m e  t h a t  it m o d i f i e d  t h e  companion s t a t u t e  

wh ich  was u n d e r  r e v i e w  i n  Cessna  3378, s u p r a .  I t  is conceded  t h a t  

f o r f e i t u r e  is a h a r s h  remedy. However, d e a t h  from above  is a 

* h a r s h  p e n a l t y  a s  w e l l ,  s u f f e r e d  by i n n o c e n t  c i t i z e n s ,  if t h e  

s t a t e  is w i l l i n g  t o  allow s u c h  a i r c r a f t  t o  be owned. 

One c o u l d  t h e o r e t i c a l l y  a r g u e  t h a t  less  h a r s h  l e g i s l a t i v e  

a l t e r n a t i v e s  could be employed t h a n  o u t r i g h t  f o r f e i t u r e .  The 

q u e s t i o n  - s u b  j u d i c e  is  n o t  whether  a r e v i e w i n g  c o u r t  c a n  imagine  

a less d r a s t i c  a l t e r n a t i v e ,  b u t  i n s t e a d  whe the r  t h e  a l t e r n a t i v e  

c h o s e n  by t h e  L e g i s l a t u r e  c a n  r e a s o n a b l y  be a r g u e d  to  advance  a 

v a l i d  g o v e r n m e n t a l  g o a l .  C e r t a i n l y ,  one  must  a g r e e  t h a t  s imple 

e x c i s i o n  of s u c h  an  a i r c r a f t  f rom t h e  s k i e s  protects  t h e  c i t i z e n s  

f rom t h a t  s p e c i f i c  a i r c r a f t .  F u r t h e r ,  once  it becomes known 

among a i r c r a f t  owners  and s e r v i c e  p e r s o n n e l  t h a t  s u c h  m o d i f i e d  

a i r c r a f t ,  when d i s c o v e r e d ,  w i l l  be  c o n f i s c a t e d ,  t h e n  t h e r e  w i l l  
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be a n o t e w o r t h y  d i s i n c e n t i v e  t o  i n s t a l l  s u c h  m o d i f i c a t i o n s ,  by 

bo th  owners  and p o t e n t i a l l y  l i a b l e  a i r c r a f t  mechan ics .  I t  is 

poss ib l e  t h e  l e g i s l a t u r e ' s  a s s e s s m e n t  is i m p r u d e n t ,  b u t  i ts 

a s s e s s m e n t  is f a r  f rom i r r a t i o n a l .  

F r o m  t h e  t r i a l  c o u r t ' s  O r d e r  g r a n t i n g  t h e  Motion To D i s m i s s ,  

and  the Dis t r ic t  C o u r t ' s  a d o p t i o n  of  i t ,  it is i n t u i t i v e l y  c lear  

t h a t  bo th  c o u r t s  were of  t h e  v iew t h a t  t h i s  s t a t u t e  is used  by 

l a w  e n f o r c e m e n t  a g e n c i e s  t o  combat n a r c o t i c s  t r a f f i c k i n g  r a t h e r  

t h a n  t o  p r o t e c t  c i t i z e n s  from u n s a f e  a i r c r a f t .  A p p e l l a n t  would 

be less  t h a n  c a n d i d  i f  he d i d  n o t  acknowledge t h a t  t h e  s e i z u r e  of 

i l l e g a l  f u e l  t a n k  e q u i p p e d  a i r c r a f t  is c o n s c i o u s l y  i n t e n d e d  t o  

h e l p  combat n a r c o t i c s  i m p o r t a t i o n .  A i r c r a f t  w i t h  s u c h  m o d i f i c a -  

t i o n s  do t e n d  t o  a t t r a c t  t r a f f i c k e r s .  However, r e g a r d l e s s  of t h e  

l a w  e n f o r c e m e n t  agenda  b e i n g  advanced ,  i f  t h e  s e i z i n g  agency  pur-  

s u e s  f o r f e i t u r e  o f  an  i l l e g a l l y  m o d i f i e d  a i r c r a f t  b e c a u s e  it is 

t h o u g h t  t h a t  a n a r c o t i c s  t r a f f i c k e r ' s  i m p o r t a t i o n  scheme w i l l  be 

t h w a r t e d  t h e r e b y ,  n o n e t h e l e s s  an  u n s a f e  a i r c r a f t  is b e i n g  removed 

f rom F l o r i d a ' s  s k i e s .  S imply  p u t ,  when it comes t o  i l l e g a l  f u e l  

t a n k s ,  there  may be i n n o c e n t  owners ,  b u t  there are  no i n n o c e n t  

a i r c r a f t .  To t h e  e x t e n t  t h a t  s u c h  i n n o c e n t  owners  are  t r u l y  

'I i n n o c e n t " ,  l e g a l  remedies f o r  t h e i r  losses  are a v a i l a b l e  t o  

r e c o u p  t h e i r  damages.  

The n a t u r e  of  t he  c o u r t s  e x a m i n a t i o n  o f  t h e  s t a t u t e  was 

i m p r o p e r l y  f o c u s e d .  The c o u r t s  commented t h a t  t h e  s t a t u t e :  

' I . .  . s u b j e c t s  t h e  a i r c r a f t  t o  f o r f e i t u r e  
p r o c e d u r e s  created t o  s t e m  t h e  f l o w  of 
d r u g s ,  o b s c e n e  mater ia ls ,  and gambl ing  
equ ipmen t .  I t  is p e r f e c t l y  p l a u s i b l e  
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f o r  an a i r p l a n e  t o  be e q u i p p e d  w i t h  
e x t r a  f u e l  t a n k s  f o r  p u r p o s e s  o t h e r  
t h a n  smuggl ing .  T h e r e f o r e ,  t h e  s t a t u t e  
b r i n g s  w i t h i n  i ts  a m b i t  o t h e r w i s e  
i n n o c e n t  a c t i v i t e s . "  ( R - 1 - 5 8 ( f ) )  
(Emphas i s  S u p p l i e d )  

The a b o v e - c i t e d  p a r a g r a p h  d e m o n s t r a t e s  t h e  two-pronged erro- 

n e o u s  a n a l y s i s  which  l e d  t o  b o t h  i n c o r r e c t  d e t e r m i n a t i o n s  of 

u n c o n s t i t u t i o n a l i t y .  F i r s t ,  it r e f l e c t s  t h e  t r i a l  c o u r t ' s  e f f o r t  

t o  a p p l y  t h e  s u b s t a n t i v e  p r i n c i p l e s  of  C h a p t e r  932.701-704, t o  a 

w h o l l y  separate  t h e o r y  of f o r f e i t u r e .  Second,  t h e  c o u r t ' s  a n a l y -  

s is  f o c u s e s  on t h e  manner of  - u s e  o f  t h e  f o r f e i t e d  o b j e c t  r a t h e r  

t h a n  i t s  c h a r a c t e r  or n a t u r e .  I t  is n o t  t h e  "purpose"  of  t h e  

t a n k s  n o r  t h e  " a c t i v i t i e s "  of t h e  owner which m a k e s  t h e  a i r c r a f t  

f o r f e i t a b l e .  I t  is t h e  e x i s t a n c e  o f  t h e  t a n k s  t h a t  w a r r a n t s  f o r -  

f e i t u r e .  

By way o f  more d e t a i l e d  e x p l a n a t i o n ,  t h e  main Con t raband  

F o r f e i t u r e  A c t  ( S e c t i o n  932.701-704) was aimed p r i m a r i l y ,  

a l t h o u g h  n o t  e x c l u s i v e l y ,  a t  h e l p i n g  t o  combat t h e  i l l i c i t  d r u g  

t r a d e ,  by making t h e  p r o f i t s  or e n a b l i n g  equ ipmen t  s u b j e c t  t o  

f o r f e i t u r e .  G e n e r a l l y ,  t h i s  i n v o l v e s  t h e  t a k i n g  of  l a w f u l  t h i n g s  

which  are used  i n  an u n l a w f u l  manner.  Only p r o o f  of t h e i r  u s e  i n  

u n l a w f u l  a c t i v i t y  m a k e s  them c o n t r a b a n d .  

However, i n t e r s p e r s e d  t h r o u g h o u t  t h e  F l o r i d a  S t a t u t e s  are 

numerous p r o v i s i o n s  which make c e r t a i n  t y p e s  of  i t e m s ,  r e g a r d l e s s  

of t h e i r  u s e ,  s u b j e c t  t o  f o r f e i t u r e  b e c a u s e  t h e y  a re  i l l e g a l  

t h i n g s ,  v e r y  p o s s i b l y  owned by i n n o c e n t  i n d i v i d u a l s .  Among them 
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are  i n c l u d e d  v e h i c l e s  w i t h  improper v e h i c l e  i d e n t i f i c a t i o n  num- 

bers  ( F . S .  3 1 9 . 3 3 ) ,  and v e s s e l s  w i t h  improper  h u l l  i d e n t i f i c a t i o n  

numbers  (F.S. 3 2 8 . 0 7 ) .  These  s t a t u t e s  have  t h e  d u a l  p u r p o s e s  of 

b o t h  p r o t e c t i n g  t h e  c i t i z e n s  f r o m  p u r c h a s i n g  u n i d e n t i f i a b l e  and 

u n m a r k e t a b l e  i t e m s ,  w h i l e  a t  t h e  same t i m e  a f f o r d i n g  a supplemen- 

t a l  l a w  e n f o r c e m e n t  t oo l .  

They are n o t  p a r t  of t h e  Con t raband  F o r f e i t u r e  A c t ,  however,  

e x c e p t  to  t h e  e x t e n t  o f  t h e  p r o c e d u r e  by which t i t l e  t r a n s f e r  is 

p e r f e c t e d .  They were n o t  passed as p a r t  of  t h e  Cont raband 

F o r f e i t u r e  A c t  and have  d i f f e r e n t  g o a l s .  T h e r e f o r e ,  both c o u r t s '  

r e l i a n c e  on the  s u b s t a n t i v e  p r o v i s i o n s  c o n c e r n i n g  u n l a w f u l  u s a g e ,  

i s  w i t h o u t  b a s i s .  

The a i r c r a f t ,  s u b  j u d i c e ,  is an i n h e r e n t l y  i l l e g a l  t h i n g ,  

r e g a r d l e s s  o f  i t s  u s e ,  b e c a u s e  it is d a n g e r o u s .  T h e r e f o r e ,  t h e  

c o u r t ' s  c o n c e r n  t h a t  t h e  s t a t u t e  reaches too f a r  i n  i ts  e f f o r t  

". . . t o  stem t h e  f l o w  of  d r u g s "  s i m p l y  misses t h e  p o i n t .  The s t a -  

t u t o r y  b a s i s  for  f o r f e i t u r e  ( i n d e p e n d e n t  o f  t h e  goals  of i n d i v i -  

d u a l  l a w  e n f o r c e m e n t  a g e n c i e s )  h a s  n o t h i n g  to  do w i t h  n a r c o t i c s .  

I t  has  t o  do w i t h  s a f e t y .  The t r i a l  c o u r t  was e v i d e n t l y  con- 

v i n c e d ,  w i t h  no e v i d e n t a r y  b a s i s  upon which t o  so c o n c l u d e ,  t h a t  

t h e  p e t i t i o n i n g  agency  used  t h i s  s t a t u t e  as  a s u b t e r f u g e  or r u s e  

t o  s e i z e  n a r c o t i c s  p l a n e s  w i t h o u t  e v i d e n c e  o f  s u c h  u s e .  The 

c o u r t  was c o n v i n c e d  t h a t  i n n o c e n t  a i r c r a f t  owners  were a t  p e r i l .  

I t s  remedy was t o  n u l l i f y  a s t a t u t e ,  b e c a u s e  it was n o t  p l e a s e d  

w i t h  i ts  a p p l i c a t i o n .  
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However, t h i s  w a s  a l a w s u i t  a g a i n s t  an  a i r p l a n e ,  n o t  its 

owners .  I t  is a l a w s u i t  a b o u t  t h e  n a t u r e  o f  an a i r c r a f t ,  n o t  i ts 

u s e .  W i t h i n  t h a t  nar row s p e c t r u m ,  t h e  L e g i s l a t u r e  h a s  d e t e r m i n e d  

t h a t  it is " . . . i n  t h e  i n t e r e s t s  o f  t h e  p u b l i c  w e l f a r e "  (F .S .  

330 .40)  t h a t  a i r c r a f t  w i t h  non-approved f u e l  t a n k s  n o t  f l y .  That  

is  good common s e n s e  and t h e  f o r f e i t u r e  t h e r e o f  is a r a t i o n a l  

means t o  accomplish t h a t  end.  The i n n o c e n t  p e r s o n  who buys s u c h  

a n  a i r c r a f t  is n o t  w i t h o u t  a remedy s h o u l d  h i s  a i r c r a f t  be f o r -  

f e i t e d .  

The t r i a l  c o u r t  a d o p t e d  and approved  o n l y  t h e  c h a l l e n g e  t o  

t h e  s t a t u t e  on s u b s t a n t i v e  due  p r o c e s s  g r o u n d s .  However, b o t h  

r a i s e d  and p r e s e r v e d  were t h e  c h a l l e n g e s  t o  t h e  s t a t e  on s u p r e -  1 

macy c l a u s e  ( federa l  p r e e m p t i o n )  and commerce c l a u s e  ( u n l a w f u l  

r e s t r a i n t  on i n t e r s t a t e  commerce) g r o u n d s .  N e i t h e r  t h e  appel lee  

i n  t h e  F o u r t h  D i s t r i c t  r a i s e d  n o r  any  j u d g e s  o p i n i o n  c o n s i d e r e d  

t h e  commerce c l a u s e  i s s u e  and a p p e l l a n t  sees t h a t  i s s u e  as  h a v i n g  

n o  c o n t i n u i n g  v i t a l i t y .  

The "commerce c l a u s e ' s ' '  c h a l l e n g e  c a n  be d i s p a t c h e d  sum- 

m a r i l y .  I t  is f a c i a l l y  n o n - s e n s i c a l  t o  s u g g e s t  t h a t  a s t a t u t e  

which  e n f o r c e s  and adopts  f e d e r a l l y  a d o p t e d ,  n a t i o n a l l y  appl i -  

c a b l e  s t a n d a r d s ,  c a n  i n  any  way r e s t r a i n  t h e  f r e e  f l o w  of  com- 

inerce among the  s t a t e s .  

However, i n  s p e c i f i c a l l y  r e j e c t i n g  t h e  "due p r o c e s s "  b a s i s  

f o r  d e t e r m i n i n g  S e c t i o n  330.40  u n c o n s t i t u t i o n a l ,  J u d g e  Warner 

c o n c l u d e d  t h a t  t h e  l e g i s l a t i o n  was p r o h i b i t e d  b e c a u s e  preempted  

See Judge Warner's fmtnote concurring apinhn. 1 
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by a comprehens ive  federa l  r e g u l a t o r y  scheme. C u r i o u s l y ,  no men- 

t i o n  of t h e  p r e e m p t i o n  t h e o r y  o f  u n c o n s t i t u t i o n a l i t y  was men- 

t i o n e d  i n  t h e  a p p e l l e e ' s  b r i e f  t o  t h e  D i s t r i c t  C o u r t  and t h i s  

t h e o r y  o f  u n c o n s t i t u t i o n a l i t y  was n o t  even  t h o u g h t  wor thy  of com- 

ment  i n  t h e  t r i a l  c o u r t ' s  order g r a n t i n g  t h e  c l a i m a n t ' s  Motion t o  

D i s m i s s .  

F.S. 330.40 is n o t  preempted  by a f e d e r a l  r e g u l a t o r y  scheme. 

C l a i m a n t ' s  a l l e g a t i o n s  t h a t  s t a t e  r e g u l a t i o n  of  c i v i l  a e r o n a u t i c s  

is banned by f e d e r a l  p r e e m p t i o n  o f  t he  f i e l d  is e q u a l l y  w i t h o u t  

mer i t .  

Federal  p r e e m p t i o n  o c c u r s  i n  any  one  of three c i r c u m s t a n c e s .  

I n  Michigan  Canner s  & F r e e z e r s  A s s o c i a t i o n  v.  A q r i c u l t u r a l  

M a r k e t i n q  And B a r q a i n i n q  Board ,  1 0 4  S . C t .  2518 (19841,  t h e  c o u r t  

h e l d :  

"Federal  l a w  may preempt  s t a t e  l a w  i n  
a n y  of  three ways. F i r s t ,  by e n a c t i n g  
t h e  f e d e r a l  l a w ,  Congres s  may e x p l i c i t l y  
d e f i n e  t h e  e x t e n t  t o  which it i n t e n d s  
t o  preempt s t a t e  law. Second,  even  i n  
t h e  a b s e n c e  of  e x p r e s s  p r e e m p t i v e  
l a n g u a g e ,  Congres s  may i n d i c a t e  an  
i n t e n t  t o  occupy an  e n t i r e  f i e l d ,  i n  
wh ich  case t h e  s t a t e s  must  l e a v e  a l l  
r e g u l a t o r y  a c t i v i t y  i n  t h a t  area t o  
t h e  f e d e r a l  government .  F i n a l l y ,  i f  
C o n g r e s s  h a s  n o t  d i sp laced  s t a t e  l a w  
r e g u l a t i o n ,  it may n o n e t h e l e s s  preempt  
s t a t e  l a w  t o  t h e  e x t e n t  t h a t  t he  s t a t e  
l a w  a c t u a l l y  c o n f l i c t s  w i t h  f e d e r a l  l a w . "  
[ A l s o  see In R e :  Cone, 11 B.R.  925 ( F l a .  
1 9 8 5 )  as  to  a p p l i c a t i o n  of  t h i s  tes t  i n  
a i r p l a n e  r e g u l a t i o n . ]  

S imply  s t a t e d ,  where Congres s  has  n o t  s a i d  it is p r e e m p t i n g  

o r  where i t  is n o t  o b v i o u s  t h a t  Congres s  i n t e n d e d  t o  do so 

- 18 - 



w h e t h e r  it s a i d  so or n o t ,  s t a t e s  are f r e e  t o  r e g u l a t e  as l o n g  as 

t h e i r  r e g u l a t i o n s  d o  n o t  c o n f l i c t  w i t h  f e d e r a l  l a w .  

C l e a r l y  t h e  C o n g r e s s  h a s  e n a c t e d  a comprehens ive  scheme o f  

c i v i l  a i r c r a f t  r e g u l a t i o n .  S e e  49 U.S.C. 1401 et.seq. The 

F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n  h a s  s i m i l a r l y  e n a c t e d  a compre- 

h e n s i v e  r e g u l a t i o n s  scheme t o  implement  t h e  C o n g r e s s i o n a l  w i l l .  

S e c t i o n  1 4 ,  Code o f  F e d e r a l  R e g u l a t i o n s  S13.17 i n c l u d e d  summary 

s e i z u r e  of a i r c r a f t  l a c k i n g  " a i r  w o r t h i n e s s  c e r t i f i c a t e s "  49 

U.S.C. S1473. 

However, n e i t h e r  t h e  U n i t e d  S t a t e s  Code n o r  t h e  Code of 

F e d e r a l  R e g u l a t i o n s  o f f e r s  any  s p e c i f i c  p r o h i b i t i o n s  a g a i n s t  

s t a t e  r e g u l a t i o n .  Nor have  t h e  C o u r t s  c o n c l u d e d  t h a t  t h e  f i e l d  

o f  c i v i l  a e r o n a u t i c s  is e x c l u s i v e l y  f e d e r a l  domain. A l t h o u g h  

s e v e r a l  s u b  areas have  been  found t o  be i m p l i e d l y  p reempted  ( s u c h  

as  s t a t e  and loca l  attempts t o  r e g u l a t e  a i r p o r t  n o i s e  or p o l l u -  

t i o n )  most r ema in  a v a i l a b l e  f o r  c o n c u r r e n t  r e g u l a t i o n .  Fo r  

example,  t a x a t i o n  o f  a i r l i n e  f u e l  by s t a t e  gove rnmen t s  was 

a t t a c k e d  a s  b e i n g  an  enc roachmen t  o f  f e d e r a l  power b u t  u p h e l d  by 

t h e  U n i t e d  S t a t e s  Supreme C o u r t .  Warda i r  Canada ,  I n c .  V .  F l o r i d a  

Depar tmen t  Of Revenue,  106  S . C t .  2369 ( 1 9 8 6 ) .  

S t a t e  r e g u l a t i o n  where  t h e r e  is a v a l i d  s t a t e  i n t e r e s t  i n  

s a f e t y  is g e n e r a l l y  u p h e l d .  T h i s  is t r u e  i n  t h e  h e a v i l y  regu-  

l a t e d  a u t o  t r a n s p o r t  i n d u s t r y  [Sims V .  F l o r i d a  Depar tmen t  o f  

Highway S a f e t y  and Motor V e h i c l e s ,  832 F.2d 1558 ( 1 1 t h  C i r .  19871 

and  i n  a d m i r a l t y  as w e l l .  [Rubin  v.  B r u t u s  Corp., 487 So.2d 360 

(1st DCA 19861.  
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I n  t h e  c o n t e x t  of a i r c r a f t  r e g u l a t i o n ,  t h e  cases approve  

s t a t e  r e g u l a t i o n  so l o n g  as t h o s e  r e g u l a t i o n s  are n o t  a t  cross- 

p u r p o s e s  w i t h  f e d e r a l  s t a n d a r d s .  P h i l k o  A v i a t i o n ,  I n c .  v. 

Shacket ,  1 0 3  S . C t .  2 4 7 6  ( 1 9 8 3 ) .  Where t h e  r e g u l a t o r y  s t a t u t e  has  

t h e  s a l u t o r y  p u r p o s e  of  p r o t e c t i n g  t h e  s a f e t y  o f  i ts  c i t i z e n s  

f rom u n s a f e  o p e r a t i o n  of  or ma in tenance  of  a i r c r a f t ,  it w i l l  be 

e n f o r c e d .  P e o p l e  v. V a l e n t i ,  200  C a l . R p t r .  8 6 2  ( 1 9 8 4 ) ,  Sta t e  v. 

C o l l i n s ,  4 8 0  N E . 2 d  1 1 3 2  ( O h i o  1 9 8 4 ) .  

T h e r e  is no c o n f l i c t  w i t h  f e d e r a l  l a w  i n  F.S. 3 3 0 . 4 0 .  The 

s t a t u t e  a d o p t s  f e d e r a l  s t a n d a r d s  as i ts  g u i d e  to  d e t e r m i n a t i o n  of 

which  a i r c r a f t  are s a f e  f o r  f l i g h t  o v e r  F l o r i d a  s o i l .  T h i s  sta- 

t u t e  r e f l e c t s  t h e  S t a t e  of  F l o r i d a ' s  w i l l i n g n e s s  t o  a d o p t  and 

e n f o r c e  t h e  Federal A v i a t i o n  A d m i n i s t r a t i o n ' s  s t a n d a r d s  i n  a con- 

t e x t  where, f r a n k l y ,  t h e  F.A.A. l acks  t h e  manpower t o  e n f o r c e  

s u c h  s t a n d a r d s  i t s e l f .  F u r t h e r ,  it g r a n t s  no a d d i t i o n a l  s e i z u r e  

and  f o r f e i t u r e  power t h a t  t h e  F.A.A. d o e s  n o t  have i t s e l f .  ( 4 9  

U.S.C. S 1 4 7 3 ) .  

D e s p i t e  t h e  f o r e g o i n g ,  Judge  Warner conc luded  t h a t  s t a t e  

r e g u l a t i o n  o f  a i r c r a f t  f u e l  t a n k s  s p e c i f i c a l l y  i n c o r p o r a t i n g  

f e d e r a l  s t a n d a r d s  was preempted  because  t h e  f e d e r a l  government  

p e r v a s i v e l y  r e g u l a t e s  c i v i l  a e r o n a u t i c s  and conc luded  t h a t  t h e  

"most t e l l i n g "  i n d i c a t i o n  of t he  c o n g r e s s i o n a l  i n t e n t  to  preempt  

t h i s  area o f  r e g u l a t i o n  was c o n t a i n e d  i n  4 9  U.S.C.A. S 1 4 7 2 ( b ) ( 5 )  

which  p r o v i d e s :  

Noth ing  i n  t h i s  s u b s e c t i o n  or i n  any other  
p r o v i s i o n  of  t h i s  c h a p t e r  s h a l l  p r e c l u d e  a 
s t a t e  from e s t a b l i s h i n g  c r i m i n a l  p e n a l t i e s ,  
i n c l u d i n g  p r o v i d i n g  f o r  f o r f e i t u r e  or s e i z u r e  
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of a i r c r a f t ,  f o r  a p e r s o n  who -- 
( A )  knowing ly  and w i l l f u l l y  f o r g e s ,  c o u n t e r -  
f e i t s ,  a l t e r s ,  or f a l s e l y  makes an a i r c r a f t  
r e g i s t r a t i o n  c e r t i f i c a t e ;  

( B )  knowing ly  sells ,  u s e s ,  a t tempts  to  u s e ,  
o r  possess w i t h  i n t e n t  t o  u s e  f r a u d u l e n t  a i r -  
c r a f t  r e g i s t r a t i o n  c e r t i f i c a t e ;  

( C )  knowing ly  and w i l l f u l l y  d i s p l a y s  or c a u s e s  
t o  be d i s p l a y e d  on any  a i r c r a f t  any  marks  t h a t  
a r e  f a l s e  or m i s l e a d i n g  as  t o  t h e  n a t i o n a l i t y  
o r  r e g i s t r a t i o n  of t h e  a i r c r a f t ;  or 

(D) o b t a i n s  an a i r c r a f t  r e g i s t r a t i o n  c e r t i f i c a t e  
from t h e  a d m i n i s t r a t o r  by knowingly  and w i l l f u l l y  
f a l s i f y i n g ,  c o n c e a l i n g  or c o v e r i n g  up a material  
f a c t ,  or making a f a l se ,  f i c t i t i o u s ,  or  f r a u d u l e n t  
s t a t e m e n t  or r e p r e s e n t a t i o n ,  or making or u s i n g  
a n y  f a l se  w r i t i n g  or document knowing the  w r i t i n g  
o r  document  t o  c o n t a i n  any  fa l se ,  f i c t i t i o u s ,  o r  
f r a u d u l e n t  s t a t e m e n t  or  e n t r y .  

By o b s e r v i n g  t h a t  § 1 4 7 2 ( b )  ( 5 )  c o n t a i n s  no f o r f e i t u r e  p r o v i -  
c 

s i o n  f o r  f u e l  t a n k s  v i o l a t i o n s  w h i l e  e x p r e s s l y  p r o v i d i n g  f o r  f o r -  

f e i t u r e  o f  o the r  n o n - s a f e t y  r e l a t e d  v i o l a t i o n s ,  J u d g e  Warner 

i n f e r r e d  t h a t  i f  C o n g r e s s  had meant  to  a u t h o r i z e  f o r f e i t u r e s  of 

a i r c r a f t  w i t h  i l l e g a l  f u e l  t a n k s ,  it would have  s a id  so. 

O f  t h e  three c i r c u m s t a n c e s  u n d e r  which  f e d e r a l  p r e e m p t i o n  can  

be found t o  e x i s t ,  it is clear  t h a t  there is no f e d e r a l  p r o v i s i o n  

w i t h  which  S330.40 c a n  be s a i d  t o  c o n f l i c t .  I n  f a c t ,  it s i m p l y  

a t tempts  t o  e n f o r c e  and a d o p t  a f e d e r a l  s t a n d a r d .  F u r t h e r ,  it is 

e q u a l l y  o b v i o u s  t h a t  C o n g r e s s  has  n o t  e x p r e s s l y  i n d i c a t e d  t h a t  

a i r c r a f t  s a f e t y  r e g u l a t i o n  is an  area o f  e x c l u s i v e l y  g o v e r n m e n t a l  

i n t e r e s t .  

Therefore,  J u d g e  W a r n e r ' s  c o n c l u s i o n  t h a t  S330.40 is 

p r e e m p t e d  must  f i t  i n t o  t h e  t h i r d  c a t e g o r y :  t h a t  t h e  f i e l d  of 
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r e g u l a t i o n  is so p e r v a s i v e l y  r e g u l a t e d  t h a t  Congres s  must  have  

i n t e n d e d  t o  p reempt  l e g i s l a t i o n  b u t  m e r e l y  d i d  n o t  s p e c i f i c a l l y  

so  p r o v i d e .  

J u d g e  W a r n e r ' s  a n a l y s i s  is n o t  s u p p o r t e d  by t h e  e v i d e n c e  of 

c o n g r e s s i o n a l  i n t e n t  w i t h i n  t h e  U.S. Code. For example ,  t h e  con- 

c u r r i n g  o p i n i o n ' s  f u n d a m e n t a l  premise is r e f u t e d  by 49  U.S.C.A. 

51305 which  p r o v i d e s :  

"Excep t  as p r o v i d e d  i n  p a r a g r a p h  ( 2 )  o f  
t h i s  s u b s e c t i o n ,  no s t a t e  or p o l i t i c a l  
s u b - d i v i s i o n  t h e r e o f . . . s h a l l  e n a c t  or 
e n f o r c e  any  law, r u l e ,  r e g u l a t i o n ,  s t a n d a r d  
o r  other  p r o v i s i o n  h a v i n g  the  f o r c e  and 
e f f e c t  of  l a w ,  r e l a t i n g  to  rates,  r o u t e s ,  
o r  s e r v i c e s  of  any  a i r  car r ie r  h a v i n g  
a u t h o r i t y  unde r  s u b c h a p t e r  I V  of t h i s  
chap te r  to  p r o v i d e  a i r  t r a n s p o r t a t i o n . "  

One may c o n f i d e n t l y  i n f e r  t h e n  t h a t  where Congres s  wanted to  

p r e c l u d e  s t a t e  or local  c i v i l  a v i a t i o n  it s p e c i f i c a l l y  d i d  so. 

One may t h e n  f u r t h e r  i n f e r  t h e n  t h a t  where  Congres s  d i d  n o t  spe- 

c i f i c a l l y  so p r o v i d e ,  t h e n  p a r a l l e l  or s u p p l e m e n t a r y  non- 

c o n t r a d i c t o r y  r e g u l a t i o n  would n o t  r u n  a f o u l  o f  t h e  supremacy 

c l a u s e .  

The i n f e r e n c e  t ha t  s u c h  s u p p l e m e n t a r y  r e g u l a t i o n  is n o t  pro- 

h i b i t e d  seems t o  be s u p p o r t e d  by t h i s  s t a t e m e n t  by the  Congress :  

"No th ing  c o n t a i n e d  i n  t h i s  Chapter  s h a l l  
i n  any  way a b r i d g e  or a l t e r  t h e  remedies 
now e x i s t i n g  a t  common l a w  or by s t a t u t e ,  
b u t  t h e  p r o v i s i o n s  of  t h i s  c h a p t e r  are i n  
a d d i t i o n  t o  s u c h  r emed ies . "  49  U.S.C.A. 
51506. 

T h i s  t h e n  a r g u a b l y  l e a v e s  u n r e s o l v e d  why, i n  t h e  o v e r a l l  con- 

t e x t  of a l l o w i n g  p a r a l l e l  r e g u l a t i o n ,  d i d  Congres s  see f i t  to  
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s p e c i f i c a l l y  a u t h o r i z e  a i r c r a f t  f o r f e i t u r e  by s t a t e s  f o r  a i r c r a f t  

v i o l a t i o n s .  (See § 1 4 7 2 ( b ) ( 5 ) ) .  

The l o g i c a l  answer  is t h a t  o v e r a l l  t h e  Congres s  wanted t o  

e n c o u r a g e  s t a t e  p a r t i c i p a t i o n  i n  e n f o r c e m e n t  o f  F.A.A. r e g u l a -  

t i o n s  b u t  wanted to  make t h a t  a u t h o r i t y  s p e c i f i c  on matters which 

5 

were h e a v i l y  f e d e r a l l y  r e g u l a t e d  b u t  where no o b v i o u s  s e p a r a b l e  

s t a t e  i n t e r e s t  w a s  a t  s t a k e .  T h e r e f o r e ,  a s p e c i f i c  f o r f e i t u r e  

a u t h o r i z a t i o n  was needed t o  n o t i f y  t h e  s t a t e s  of  t h e i r  a u t h o r i z a -  

t i o n  t o  p a r t i c i p a t e  and r e g u l a t e  i n  what is p r e d o m i n a n t l y  a 

f e d e r a l  area of  r e g u l a t i o n .  

J u d g e  Warner conc luded  t h a t  t h i s  l e g i s l a t i v e  enac tmen t  

r e f l e c t e d  an e f f o r t  t o  c u t  o f f  s t a t e  p a r t i c i p a t i o n  r a the r  t h a n  to  

e x t e n d  it. However, a more l o g i c a l  way of  e v a l u a t i n g  t h e  s i g n i -  

- f i c a n c e  of t h e s e  a i r c r a f t  r e g i s t r a t i o n  v i o l a t i o n  f o r f e i t u r e  pro-  

v i s i o n s ,  is t h a t  t h e y  e a c h  r e f l e c t  an e x t e n s i o n  of  power t o  a 

s u b j e c t  area where s u c h  i n t e n t i o n  w a s  n o t  i n h e r e n t  or o b v i o u s .  

I t  is, however,  i n h e r e n t  and o b v i o u s  t h a t  s t a t e s  have  a v i t a l  

i n t e r e s t  i n  t h e  s a f e t y  o f  t h e i r  c i t i z e n s  which f a r  t r a n s c e n d s  

c o n c e r n s  a b o u t  t h e  r eco rd -keep ing  o f  a i r c r a f t  owner sh ip  i n f o r -  

m a t  i o n .  

When one  c o n s i d e r s  t h i s  i s s u e  a g a i n s t  t h e  backdrop  o f  

g e n e r a l l y  e n c o u r a g i n g  s t a t e  and l oca l  r e g u l a t o r y  p a r t i c i p a t i o n  as 

a f o r e c i t e d  i n  S1506, and t h e  s p e c i f i c  disempowerment when 

intended ( S 1 3 0 5 ) ,  t h e  b e s t  s i g n i f i c a n c e  t o  a t t a c h  t o  t h e  f e d e r a l  

a u t h o r i z a t i o n  f o r  s t a t e s  t o  f o r f e i t  i m p r o p e r l y  r e g i s t e r e d  
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a i r c r a f t  is t h a t  t h i s  scheme r e f l e c t s  a g e n e r a l  d i s i n t e r e s t  i n  

c p r e e m p t i n g  t h e  f i e l d  of  c i v i l  a v i a t i o n  r e g u l a t i o n .  

T h i s  is o n l y  l o g i c a l  i n  t h a t  it o n l y  m a k e s  s e n s e  t h a t  a s t a t e  

which  h a s  t h e  power t o  s e i z e  a i r c r a f t  b e c a u s e  t h e  federal  paper -  
3 

w o r k  associated w i t h  them is f o u l e d  a l t h o u g h  s u c h  a i r c r a f t  may 

p o s e  no s a f e t y  r i s k ,  mus t  a lso have t h e  power t o  p r o t e c t  i t s e l f  

f rom u n s a f e  a i r c r a f t .  A c c o r d i n g l y ,  it is h a r d l y  p roven  beyond a 

r e a s o n a b l e  d o u b t  t h a t  t h i s  r e g u l a t o r y  scheme v i o l a t e s  any  f i e l d  

o f  e x c l u s i v e  f e d e r a l  domain and must  t h e r e f o r e  be d e c l a r e d  

u n c o n s t i t u t i o n a l .  
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CONCLUSION 

c WHEREFORE, A p p e l l a n t  r e q u e s t s  t h a t  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  A p p e a l s  O r d e r  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  O r d e r  g r a n t i n g  

d i s m i s s a l  be r e v e r s e d ,  and t h e  cause be remanded t o  t h e  t r i a l  
* 

cour t  for  p r o c e e d i n g s  and t r i a l  c o n s i s t a n t  w i t h  t h e  C o u r t ' s  

f i n d i n g  o f  c o n s t i t u t i o n a l i t y  o f  F l o r i d a  S t a t u t e  3 3 0 . 4 0 .  

R e s p e c t f u l l y  s u b m i t t e d ,  

SHAILER, PURDY & JOLLY,  P.A. 
A t t o r n e y s  f o r  A p p e l l a n t  
1 3 2 2  S.E. T h i r d  Avenue 
For t  L a u d e r d a l e ,  F l o r i d a  33316  
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLOR 
FOURTH DISTRICT J U L Y  TERM 1 

IN RE: FORFEITURE OF 1 

1969 PIPER NAVAJO, MODEL 1 
PA-31-310, S/N-31-395 1 
U.S. REGISTRATION N-1717G. ) 

1 CASE NO. 89-1282. 

Opinion filed December 5, 1990 

Appeal from the Circuit Court 
for Broward County; Constance 
R. Nutaro, Judge. 

John W. Jolly, Jr. of Shailer, 
Purdy & Jolly, P.A., Fort 
Lauderdale, for appellant. 

Miguel San Pedro, Miami, for 
appellee. 

NOTFINAL UNTILTIME EXPIRES 
TO FILE REHEARING MOTION 
AM>, IP FEED, DISPOSED OF. - 

PER CURIAM. 

The Sheriff of Broward County appeals an order of the 

trial court declaring the forfeiture provision contained in 

section 330.40, Florida Statutes (1987) to be unconstitutional. 

We affirm. 

These consolidated cases involve the seizure of two 

aircraft. The petition for forfeiture alleged that both aircraft 

were contraband as defined in section 330.40, Florida Statutes 

(1987) because they were equipped with fuel tanks not in 

conformance with federal aviation regulations or not approved by 

the F.A.A. The owner of the aircraft responded and filed a 

motion to dismiss alleging the unconstitutionality of the statute 



I ' * ' .  

authorizing the forfeiture. After br,efing on this issue, the 

trial court found that the statute was violative of substantive 

due process and granted the motion to dismiss. We publish in 

substantial part the late trial judge's order which reasoning we 

adopt. 

Respondents challenged the forfeiture by means 
of the above mentioned Motion to Dismiss. In 
that Motion to Dismiss, the parties challenged 
the constitutionality of FS 330 .40 .  Said 
statute provides in pertinent part: 

In the interests of the public welfare, 
it is unlawful for any person, firm, 
corporation, or association to install, 
maintain, or possess any aircraft which 
has been equipped with, or had installed 
in its wings or fuselage, fuel tanks, 
bladders, drums, or other containers 
which will hold fuel if such fuel tanks, 
bladders, drums or other containers do 
not conform to f eder a1 aviation 
regulations or have not been approved by 
the Federal Aviation Administration by 

aircraft in violation of this section 
shall be considered contraband, and said 
aircraft may be seized as contraband by a 
law enforcement agency and shall be 
subject to forfeiture pursuant to s s  
932.701-932.704. [Emphasis added]. 

inspection or special permit. . . . Any 
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* * *  

By its amendment to section 330 .40 ,  the 
legislature has made a declaration that all 
nonconforming aircraft are contraband per se 
and has subjected such aircraft to forfeiture 
proceedings under the "Florida Contraband 
Forfeiture Act." Civil forfeiture statutes are 
considered to be quasi-criminal and penal in 
nature. In re Forfeiture of $48,000.00 in U.S. 
Currency, 432 So.2d 1 3 8 2  (4DCA). Thus, said 

' In addition the owner claimed that the aircraft was conforming 
and certified by the F.A.A. and presented affidavits to that 
effect. 



statutes are to be strictly construed in favor 
of those against whom the penalty is to be 
imposed. Crenshaw v. State, 521 So.2d 138 
(1DCA 1988); Hotel and Restaurant Commission v. 
Sunny Sears No. One, 343 So.2d 570 (Fla. 1958). 

The "Florida Contraband Forfeiture Act" was 
passed by the legislature pursuant to the 
state's police power in an effort to stem 
trafficking in illicit drugs. In re Forfeiture 
of 1979 Toyota Corolla, 424 So.2d 922 (4DCA 
1982). Therein lies the problem. While the 
legislature has wide discretion to exercise its 
power to act for the general welfare, the means 
selected in its exercise thereof must have a 
reasonable and substantial relation to the 
object sought to be obtained. If a statute is 
unreasonable, arbitrary, and capricious, it 
violates substantive due process rights 
guaranteed by the United States and Florida 
Constitutions. Nebbia v. People of State of 
New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 
940; State v. Saiez, 489 So.2d 1125 (Fla. 
1986). 

The petitioner claims that the statute serves 
to protect one from the risk that airplanes 
with unsafe fuel tanks may "drop into the 
living room of Florida citizens. It However, 
Petitioner concedes that the statute is 
utilized as a law enforcement tool. It seems 
apparent that the main use of this statute is 
for the seizure and forfeiture of any aircraft 
that has the capability to transport large 
quantities of illegal drugs in empty 
nonconforming fuel tanks, regardless of whether 
or not the tanks are actually used for that 
purpose. [We disagree with this statement by 
the trial court. When used in the drug trade 
oversized fuel tanks are usually used to store 
extra fuel, not drugs, for longer trips to 
avoid law enforcement.] While stopping the 
transportation of illegal drugs within the 
state is certainly a legitimate legislative 
concern, laws passed to achieve such means 
cannot go so far as to criminalize otherwise 
non-criminal behavior. 

Under the guise of air safety, and under the 
glare of the war on drugs, the statute provides 
for the automatic confiscation and forfeiture 
by the Sheriff of any nonconforming aircraft. 
It permanently deprives its owner of possession 
and use simply upon a showing that the 
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aircraft's tanks do not meet statutory 
requirements. Moreover, these requirements are 
directly and explicitly tied to federal 
regulations already focused on aircraft safety 
and inspection. 14 CFR 25.963, 14 CFR 25.951. 

The Florida Supreme Court has consistently read 
the due process clauses of the United States 
and Florida Constitutions to require that the 
purpose of a penal statute passed in exercise 
of the State's police power be for the general 
welfare and that the means selected to exercise 
the police power have a reasonable and 
substantial relation to the object sought. 
Further, the Court has held that such a statute 
not be so broad as to reach out bevond its 
intended scope. Robinson v. State, 333 So.2d 
1076 (Fla. 1981). 

In State v. Saiez, 489 So.2d 1125 (Fla. 1986) 
the Court reviewed a statute making it unlawful 
to possess a credit card embossing machine. 
The penal statute was the result of an attempt 
by the legislature to curtail credit card 
fraud. It was enacted pursuant to the state's 
"police power" as derived from its sovereign 
right to protect its citizens. The Court 
recognized that such power is confined to acts 
which are reasonable and that while the due 
process clauses do not prevent legitimate 
interference with individual rights under the 
police power, there are limits on such 
interference. 

The Court found that there was no question that 
the curtailment. of credit card fraud is a 
legitimate goal within the state's police 
power. However, the court held that the means 
selected by the legislature, prohibiting even 
the legitimate and innocent possession and use 
of credit card embossing equipment did not bear 
a rational relationship to the concededly 
proper goal. 

The Court stated: "It is unreasonable to 
criminalize the mere possession of embossing 
machines when such a prohibition clearly 
interferes with the legitimate personal and 
property rights of a number of individuals who 
use embossing machines in their businesses and 
for other non-criminal activities." - Id. at 
1129. 
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In State v. Walker, 461 So.2d 108 (Fla. 19841, 
the Court reviewed a statute requiring that a 
lawfully dispensed controlled substance be kept 
in the container in which it was originally 
delivered. The Court adopted the 2DCA opinion, 
444 So.2d 1137 (2DCA 1984), that the statute 
did not bear a reasonable relationship to the 
legislative objective of expanding the state's 
control over the manufacture and distribution 
of dangerous drugs where the statute lent 
itself to criminalizing something that was in 
essence innocent. 

In support of the statute, the state claimed 
that because the possession of controlled 
substances without a prescription is unlawful, 
a law enforcement officer would be able to 
easily identify illegal possession of 
controlled substances simply by looking at the 
container. The Court found that because the 
purpose of the statute was to convict persons 
who illegally possessed controlled substances, 
and not those who removed their prescription 
drugs from their original containers, 
application of the statute to those who simply 
did not carry their drugs in the original 
container, was an irrational means to achieve 
the stated goal. In a footnote to the 
decision, the court stated: "While we agree 
with the need for effective law enforcement, we 
respectfully submit that other, less drastic 
alternatives are available." - Id at 1140. 

The court further stated: 

"Simply because one does not carry drugs 
in a proper container does not mean that 
he unlawfully possesses a controlled 
substance. The police can properly 
arrest an individual in possession of a 
controlled substance without this section . . . . Without evidence of criminal 
behavior, the prohibition of this conduct 
lacks any rational relation to the 
legislative purpose of controlling drug 
distribution." - Id. 

The statute at issue in the instant case is 
similarly infirmed [sic]. Simply because one 
possesses an airplane equipped with 
nonconforming fuel tanks does not mean that one 
is using the tanks for criminal purposes, as 
contemplated within the forfeiture act. It is 
highly plausible that the fuel tanks are 
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legitimate adaptations, even if they have yet 
to be approved by the FAA. Likewise, a law 
enforcement officer inspecting the aircraft 
can, without the need of this statute, easily 
make an arrest, and later initiate forfeiture 
proceedings pursuant to the forfeiture statute, 
if drugs or other contraband or evidence 
thereof are found in the tanks. 

As Judge Grimes phrased it in Walker, "without 
evidence of criminal behavior, the prohibition 
of this conduct lacks any rational relation to 
the legislative purpose and criminalizes 
activity that is otherwise inherently innocent 
[Emphasis added] . ' I  - Id. 

Furthermore, the statute gives the law 
enforcement agency untethered discretion to 
determine whether to seek forfeiture, and 
deprives the trial court of any discretion 
other than procedural review. As such, the 
court is unable to make a determination as to 
whether there existed the criminal intent to 
put the tanks to an improper use. 

This Court finds that the statute at issue 
lacks a rational relation to the legislative 
purpose in that it goes beyond fines or 
temporary confiscation of the aircraft to 

subjects the aircraft to forfeiture procedures 
created to stem the flow of drugs, obscene 
materials, and gambling equipment. It is 
perfectly plausible for an airplane to be 
equipped with extra fuel tanks for purposes 
other than smuggling. Therefore, the statute 
brings within its ambit otherwise innocent 
activities. 

assure compliance with FAA regulations. It 

The statute fails to make any distinction 
between inadvertent neglect of FAA regulations 
and intentional subterfuge for the purposes of 
concealment. Forfeiture is too a harsh penalty 
for the former, and an already existing remedy 
for the latter. This Court finds FS 330.40, as 
it relates to the "Florida Contraband 
Forfeiture Act" to be unreasonable, arbitrary 
and capricious and lacks a substantial relation 
to the object sought to be attained. As such, 
it violates substantive due process rights 
guaranteed by the United States and Florida 
Constitutions. 
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It is hereby ORDERED AND ADJUDGED that 
Respondents' motion to Dismiss is GRANTED. 

AFFIRMED. 

. .  

LETTS and DELL, JJ., concur. 
WARNER, J., concurs specially. 
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* .  

WARNER, J., concurs specially. 

While I concur in the result reached, I respectfully 

disagree that the statute is unconstitutional because of 

substantive due process violations. I would hold that the 

statute passes the two prong test of State v. Saiez, 489 So.2d 

1125 (Fla. 1986). I find that the proper legislative purpose 

that it addresses is air safety, and the means employed are 

rationally related to the goal of making sure an aerodynamically 

unsafe plane doesn't fly. I don't think that the statute 

criminalizes activity which is inherently innocent. What it 

punishes is the possession of an inherently unsafe plane, and 

that plane equipped with nonconforming fuel tanks cannot be put 
- -  to a lawful use. Thus, it is unlike the credit card embossing 

machine in Saiez which was in itself inherently innocent. 

The forfeiture of the plane is explicitly authorized by 

statute. The statute declares that planes in violation of the 

statute are contraband per se. The amendment including that 

language was added for the specific purpose of avoiding the 

ruling of City of Indian Harbour Beach v. Damron, 465 So.2d 1382 

(Fla. 5th DCA 1985) which held that an airplane which was 

improperly registered was an essential element of the offense 

itself and therefore was not subject to forfeiture as an 

instrumentality in the commission of the offense. See Staff of 

Florida Senate Comm. on Judiciary-Criminal, CS for HB 1467 

(19871, Staff Analysis (revised May 25, 1987) (on file with 

committee). The legislative amendment has now made the plane 

contraband per se and thus not within the scope of the Damron 
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ruling. Where the statute is clear and unambiguous, the courts 

have no discretion but to enforce its terms. - See U.S. v. 

Addison, 260 F.2d 908 (5th Cir. 1958) (forfeiture statute must be 

enforced where clear and unambiguous). And forfeiture, while 

extreme, is exceedingly effective in removing an unsafe airplane 

from use. Thus, I would hold that the statute does not violate 

due process. 

However, I would hold that the statute is preempted by 

+@' federal legislation under the Supremacy Clause of the federal 

constitution. 49 U.S.C.A. .§ 1472(b)(l)(G) provides that it is 
+ 

to operate a plane with nonconforming fuel tanks. 

.- Criminal penalties are imposed, and the plane is subject to 

y d o r f e i t u r e .  I would hold that this act preempts state 

"%d/egislation on the subject. Where the federal interest in the 

'?/ area of regulation is so dominant, the federal system will be 

assumed to preclude enforcement of state laws on the. same 

subject. Hillsborough County, Fla. v. Automated Medical 

Laboratories, 105 S.Ct. 2371 (1985). The nation's airways are 

indeed an area of particular federal interest. City of Burbank 

v. Lockheed Air Terminal, 93 S.Ct. 1854 (1973). Indicative of 

that is the extensive scheme of regulation through the Federal 

Aviation Administration. But most telling of a congressional 

intent to preempt this area of aircraft regulation is 49 U.S.C.A. 

9 1472(b)(5) - Effect on State Law. That section provides: 

I acknowledge that this was not raised by appellee in its 
answer brief. It was raised to the trial court by motion, and it 
allows me to concur in an affirmance of the trial court on a 
"right for the wrong reasons" analysis. 
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. 
Nothing in this subsection or in any other 
provision of this chapter shall preclude a 
State from establishing criminal penalties, 
including providing for forfeiture or seizure 
of aircraft, for a person who -- 
( A )  knowingly and willfully -forges, 
counterfeits, alters, or falsely makes an 
aircraft registration certificate; 

(B) knowingly sells, uses, attempts to use, or 
possess with intent to use fraudulent aircraft 
registration certificate; 

(C) knowingly and willfully displays or causes 
to be displayed on any aircraft any marks that 
are false or misleading as to the nationality 
or registration of the aircraft; or 

(D) obtains an aircraft registration 
certificate from the administrator by knowingly 
and willfully falsifying, concealing or 
covering up a material fact, or making a false, 
fictitious, or fraudulent statement or 
representation, or making or using any, false 
writing or document knowing the writing or 
document to contain any false, fictitious, or 
fraudulent statement or entry. 

Notably absent from the permitted state offenses is the use of a 

plane with nonconforming fuel tanks. Therefore, I conclude that 

having legislated on this subject, and having specified the areas 

in which the state may still enforce its laws, Congress has 

preempted this area of aviation regulation of planes with 

nonconforming fuel tanks so that section 330.40, Florida Statutes 

(1987) is unconstitutional for violation of,the Supremacy Clause.. 
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