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This Brief is filed on behalf of Petitioners, JAPES HALL and EMILY 

m, individually a d  as parents and natural Guardians of their minor child, 

HALL. Petitioners w i l l  be referred to as Petitioners, "Plaintiffs" or 

" H a l l "  . 
'Ihe Respondents, Defendants below, JXSAIN ME& M.D., EDSAIL4 m, 

M.D., P.A., RAUL HERNANDEZ, M.D. and CITY OF EXIMESTEAD d/b/a JAMES AFXHEX SVIITH 

HOSPITAL, w i l l  be referred to collectively as "Respondents", "Defendants" or as 

"Dr. Daee", "Dr. Hernandez", and "James Archer Smith Hospital". 
it 

References to the original winion of the Third District Cburt of 

Appeal of April 17, 1990, including the dissenting Opinion of aief Judge 
\ 

Schwartz, will be referred to as Appendix "A" 14; references to the opinion on 

Motions for Rehearing, Clarification and Certification of November 2, 1990 shall 

be referred to as "A" 5-15. 

. -  

kferences to'the tr&cript shall be designated as "T"; references to 

the record on appeal shall be designated "R". References to testimony of 

Plaintiffs' expert, Dr. William Rosenzweig by videotape deposition (T. 961-962), 

shall be designated "Rosenzweig 

otherwise noted. 

'I. All emphasis shall be supplied unless 
z 

S T X E " T  OF THE CASE AND FACTS 

The primary matter before this Court involves the selection of the J w  .* 

in a medical malpractice action that was tried in plhrch, 1988 in  Dade County 

Circuit Court. The minor brain damaged Plaintiff, EMILY HALL, and her parents 

are African4bericans; these black Plaintiffs sued mn-black professional defen- 

dants (A.13). Although the majority Cpinion of the Tnird District Court of 

1 
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Appeal found i n  favor of the Defendants on the issues raised relating to jury 

selection, the mjority did certify to this Court, as a Cluestion of G r e a t  Public 

Importance: 

WHETHER, as a matter of l a w ,  a Mil inquiry nust be can- 
ducted by the t r ia l  mt, even though tlie tr ial  court 
found there had been no dallenge of jurors on a racially 
discriminatory basis, where the defendants exercised 
peremptory challenges on four at of five black prospec- 
tive jurors? 

Petitioners shall set forth i n  some detail the jury selection process 

that occurred m Y'irch 7, 1988. It was the goal of Plaintiffs and their counsel 

to select a fair and impartial jury  to try this medical malpractice case against 

an obstetrician, Dr. Ibsain Bee, a pediatrician, Dr. l?aul Hernandez and a 

hospital, James Archer Smith mspital. 

:$ 

\\ 

Each of the defendants had three peremptory challenges and the trial 

Court allcw&l the three defendants to pml their peremptory challenges (A.6). 

Of the thirty-five veniremembers that were questioned, s i x  were black: five of 

those s i x  were reach& during: Voir Dire. Of those five prospective black 

jurors, the defendants collectively excused four. 

Of the thirty-five prospctive jurors questioned, twenty-five had ties 

of some sort to the medical mmmunity - clearly not good news for Plaintiffs 

in  a medical malpractice action. Petitioners, shall very briefly, belm, 

describe each prospective juror's connection to the healthcare/mdical corn- 

* 

munity. Those jurors whose names are underscored are black. C .  ' 

a. Nrs. W i l l i a m s .  She had a nursing background and worked as 

a doctors assistant for Dr. Fred Sameo, an Ob/Gyn in  Kendall, for t w o  years. 

She kmws defense expert Dr .  Kalstone since he was present a t  the birth of one 

of her children. (T.39,113) 

2 



1 
I 
I 
I 
I 
1 
1 

b. 2 % ~ .  Dixon. She had been an account assistant for Southern 

?&o of her sisters are registered Bell in customer service for eighteen years. 

nurses, one works in Washington, D.C. and the other at Jackson Memorial 

Hospital. (T.45) [IX. Eaul Hernandez exercised a peremptory challenge against 

IWs. Dixon (T. 311) 3. 

c. Mrs. Bruce. There are two physicians in her family. Both 

her niece and nephew are gyneaolcgists and both doctors were living with her 

while they were in medical school. 

decisim in the case? (T.49-50) 

she didn't h a w  if that would influence her 

She has observed literature in her physician's 

office regarding the subject of malpractice. (T.108) 

d. A. Paloma. she has a close friend who is an oncologist. 

(T. 53) 

e. Mr. Parekh. IJe is originally from Kenya and his brother- 

in-law is a physician. (T.55-56) [Dr. Bee exercised a peremptory challerqe 

against Mr. Parah. (-183)] = 

f. Mr. Aleman. Ehe has a relative who is a physician and a 

very close friend who is a gynecologist, Dr. Eknach. He could have problems 

serving as a juror in the case since Dr. Benach delivered his daughter. 

t (T.60-64) Dr. Benach has also discussed the problems With him regarding 

malpractice. Me has similar problems with insurance in his position as an 

engineer. (T.109-110) [Plaintiffs mved to excuse PIr. Aleman for cause and 

defense m s e l  abjected (T.179); Mr. Aleman was originally from Cuba (T.57) 
CC -- 5 

He 

was excused for cause. (T.179)] 

g. M s .  Anderson. Her mther worked at James Archer Smith 

Hospital approximately twenty-five years ago; her sister hooks people up to 

3 
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dialysis. (T.65-66) 

h. PIS. Iuvarez. Her niece is a rgisterd nurse at &tor's 

S e  worked for four years as a nursing assistant for a general Hospital. (T.71) 

physician. (T. 72) 

i. Mrs. Phsterson. She has a very close friend who is a 

registered nurse who mrks with infants, delivery and nursery. (T.77) 

j. Ms. Wolf. Her cousins and nephews are physicians. 

(T. 82-83 ) 
4 k. k s .  thrtinez. Her cousin is in medical school presently. 

(T.85) 

1. ds. Clrlucci. Her cousin is a nurses aid and a close 

She is very familiar with James Archer friend is .a lab technician. 

Smith Hospital since she works for Av-wd Insurance. 

(T.88) 

(T.85-86) 

m. Mr. Qley. He has two sisters in law that are nurses and a 

friend who is a surgeon. (T.901 [Mr. Qley was excused by Dr. Daee (T.188)J 

n. Mr- Katz. His father is in the medical insurance business. 

(T. 122) 

0. Yxs. Traurig. Her son-in-law is a physician, her sister- 

in-law is a registered nurse at Dxtor's Hospital and she has physician friends. \ 

( T .92 -93 ) 

p. Mr. Barreiro. He ~ M S  a construction m p n y  and is 
., . -- 

responsible in part for the design of James Archer Smith Hospital. (T.97) 

q. Mrs. Thornton. She is a registered nurse that works on the 

faculty of FIU. Her husband is a health planner for Metro bde. 

Her daughter is an administrative assistant for a primary healthcare facility in 

(T.209-210) 

4 
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Dade County the Family Health Center. (T.209,214) [James Archer Smith Hospital 

exercised a peremptory dhallenge against Mrs- Thornton. (T.305)] 

r. IW. Suarez. His daughter works as a registered nurse at 

Palmetto General Hospital for two surgeons. (T.216-217) 

s .  Mr. Gonzalez. His father is a retired physician, a general 

practitioner in Miami who retired m e  year ago. (T.219) He plays tennis with 

four doctors three times a week. (T. 220) 

t. Mr. Perez. He has clc6e friends in the medical field. 

He testifid he didn't knm if he would be qualified to jdge a medical (T.226) 

"report. 'I (T. 247) 

u. &. Alvarez. His mther's former husband is a msician. 

His former father-in-law used to camplain of medical malpractice cases (T.231) 

and insurance rates. (T.249) 

v. Mr. aervo. His brother is a medical doctor in Spain. 

(T.233) He also testified that,he is familiar with the Cuban legal system which 

uses Roman law and he cannot fully accept the jury system. (T.277,285) [ M r .  

Cuervo was approved by al l  defendants as an alternate juror but Plaintiffs 

objected. (T. 319)l 

t w. Mr. Rook. His brother wrks for a radiolqist in Miami 

Beach, either affiliated with Fount Sinai or Tne Heart Institute. (T.235) 

x. M r .  Greig. His brother-in-law is a medical doctor in Coral 
* %  % 

Cables, in endocrinology. (T.241) 

y. I%. Andre. One of her sisters and two of her nieces are 

registered nurses. (T.243) m e  works at Jackson Memrial Hospital and South 

Miami Hospital (T. 244) 

5 
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A f t e r  jurors  here excused for Cause and the pr t ies  exercised peremp- 

t o r y  challenges, the jury  consis ted of the following: 

1. Mrs. Martinez, o r i g i n a l l y  from Chba With a cousin i n  medi- 

cal school. 

2. Mrs. Traurig, her son-in-law is a medical doctor and 

a sister-in-law is a register& nurse at Ibctor's Fbspital; she has many physi- 

cian friends. (T.92-93) 

3. p/hr. Suarez, originally from aha. fle has one dnild, a 

daughter, who works 'hs a registered nurse at Palmetto General Hospital f o r  two 

l a t i n  surgeons. (T.215-217) 

4. hs. Igualada, she is o r i g i n a l l y  frm Chba and m r k s  at  

Jordan Marsh. (T. 223-224) 

5. Plr. Lmry, he is black and works f o r  the s a n i t a t i o n  depart- 

m e n t .  (T.225) 

6. Mr. Perezt he is o r i g i n a l l y  fram Cuba and has fr iends  i n  

H e  doesn't know i f  he would be qualified to judge a the medical f i e l d .  

m e d i c a l  "report. " (T. 247) 

(T.226) 

Jurors  Alvarez and Tigget were the alternates. M r .  Alvarez also had 

* ties to the mica1 mmmunity, as discussed above. 

P e t i t i o n e r s  shall present, below, the per t inent  excerpts from the trial 

transcript on the subject  of defense counsel ' s  s t r i k i n g  of four black jurors: 
t =  5 

[ P l a i n t i f f s '  counsel] . . . . I think there is a p t t e r n  here 
where the defense is t ry ing  to el iminate  blacks from the 
panel and w e  object to it. . . . (T.305) 
The Court: Ferhaps I missed the case that has extended the 
N e i l  decis ion to the c i v i l  cases. 

* * * *  

[ P l a i n t i f f s '  counsel] I a m  looking f o r  it. I think it is 
City of Piami v. Cornett and I d o n ' t  have a copy w i t h  m e  but 
I have the c i t a t i o n .  . . . 

6 
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The Court: I would like to see the case I arn  not familiar 
w i t h  the case. . . . There absolutely is a question as far 
as I ' m  concerned. First I w a n t  to see the case then I w i l l  
make the decision. (T.306) 

* * * *  

The Court: well, even i f  it is applicable [to civil cases] 
[counsel for, James Archer Smith fbspital] struck M s .  
Anderson, who's white, and &. Qrlucci who is Italian and 
white. mere is still a black 13erson on the iurv. 

How can yoer te l l  me . . . [-el for James Archer Smith 
Hospital] is acting systematically? 

Mr. Bandklafier [Plaintiffs' counsel] the defense as a whole 
- 3  -- 

The Court: As far as I ' m  collcernd they're using their 
cha l lqes  hd&vidually. , 

. . . [Counsel for Dr. keel  has been standing here w i t h  
his thumb in  his mouth for the last half an hour. I don't 
see they're using them wether. 

You can't - assume for a mment that you're correct so 
far as the case being extended. ?he challenges that . . . 
[defense counsel] previously made were not of black jurors. 
There is st i l la black iuror on the Jurv. 

Mr. bsenblatt: [Plaintiffs' counsel]. . . [ T x s  is exactly 
what the cases say, that a Judge shouldn't put his head i n  
the sand when something is happening in  front of his eyes. 

You take this juror [Mrs. Tl~ornton] and i f  we're 
looking at  the real mrld, i f  this juror is white she is a 
perfect juror, a nurse. To get a nurse i n  a medical malprac- 
tice case, that is absolutely a supreme juror. (T.308) 

The Court: M r .  Wsenblatt I don't p t  myself i n  the place of 
the attorneys &en they decide who they want on the Jury. 
H i s  dmllenges have been black people. 0-1 the face of it, it 
would appear maybe there is a reason. Do you w i s h  for m e  to 
inquire as to the reason for the strikes? 

mere is no reason for m e  to inauire a5 to the reasons 
A 

of the strikes. H i s  strategy may be all wet. That is his 
strateqy. As low as he hasn't demnstrated to me a pattern 
of exclhon of biacks in  this case or ot'ner cases, Gldn't 
be other cases because he hasn't been in front of m e .  I f ind 
he has mt  been doing that. 

7 
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I'll accept h i s  challenge to F k s .  mornton on no viola- 
t ion  of the Neil decision as you say to m e  it has been 
extended to -- 

Mr. Bandklayder: [P la in t i f f s '  camsel] I want the record to 
be clear M r .  Qley was stricken by the defense. 

The Court: Excuse me.  Mr. Qley m s  struck by, I'll tel l  
you i n  a minute, Mr. Lynn [camsel for  Dr. lzaul Hernandez]. 
He m s  mt struck by Flr . blCGrane. (T. 309) 

* * * *  

M r .  Rosenblatt: There ' s three blacks, Judge. We ' re 
forgetting the black man from Fast Africa [Mr. Parekh from 
Kenya (T.55)f. 

The Court: He wasn't a black. 
-I) 

Mr. Wurnett: 

The Court: Indian or Pdkistanian. 

He was Indian or something. 
9 

IW. Fbsenblatt: What color, Judge? That's black. 

The Court: I'm sorry I don't consider it black as i n  black 
i n  the N e i l  decision. That's a different  type. 

That's my ruling. We're going to go on from there. (T.310) 

* * * *  

The Court: Mr. Burnett, you have one &al.leTe l e f t .  

M r .  Wlrnett: I w i l l  challenge M s .  Dixon. 

* The Court: Dixon. 

Mr. Eandklayder: That's the other black. 

Mr. Burnett: I ' m  leaving a black on there. [At this p i n t ,  
all Defendants were out  of challengesJ 

Mr. Ebsenblatt: bbw surely you see hihat's happening. It 's 
exactly what the cases say. ?hey have removed a strong black 
to keep an 6bviously weak uneducated black on. I t ' s  a 
dis tor t ion that is exactly what Judge Ferguson was talking 
about Judge. 

- 

We can ' t  go in to  their m i n d s ,  b u t  basically what they're 
saying, as I understand the cases, is they are saying, Judge, 
a g o d  lawyer is always going to come up w i t h  a reason, 
always going to cane up w i t h  one. What's their reason? 

8 
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* * * *  

CMr. ~senb la t t )  iqe started out w i t h  a very unrepresentative 
panel, Judge, and its obvious that they're doing. It's 
obvious what they are doing, and i n  that sense a l l  the defen- 
dants have a total conserted dbjective in this case. There 
w i l l  ke no reason on earth to exclude Ms. Dixon. In fact, it 
is done at the eleventh hour where now a black man -- i t ' s  
just obvious Judge. 

* * * *  

The Court: 
problem with Mr. Ehrnett excusing Ms. Dixon. 

?here remains a black on the Jury. I have no 

So lxl~ we q v e  Pk. Wtinez, M s .  "raurig, M r .  S a r a ,  &. 
IgUalada, Mr.'I;owry and Mr. Perez. (T.312) 

The Court asked aounsel for the Plaintiffs i f  he was "satisfied" with 

the Jury and E l r .  Wseriblatt replied "m, absolutely not1 (T. 314) 

When picking the two alternate jurors, defense counsel for each of the 

defendants readily accepted M r .  CLlerVo, whose brother is a physician in  Spain, 

(T.333), and who stated he could not fully accept the &Jury system since he 

believed in  the Cuban. systm utilizing m n  law and a trial without Jury. 

(T.285,319) Defense counsel also readily accepted Mr. Alvarez whose former step- 

father was a physician who camplahe3 of medical mlpractice problems and 

insurance rates. (T.231,24.9) M r .  Alvarez was selected as the first alternate 

. and Ms. Tiggett, a black school teacher, as the second alternate. The Court 

inquired i f  Mr. Roseriblatt was "Happy" that defense counsel had aqreed to 

accept as the second alternate a black woman, M s .  Tiggett. (T.320) Ms. Tiggett 

was excused prior to deliberation. 
* -  - 

The transcript of t r ia l  reflects that Dr .  Raul Hernandez "played" to 

his audience of four Latin [cuban] jurors and one latin [Cuban] alternate juror. 

Q: [By Dr .  Hernandez' counsel] Did you graduate from the 
medical school at the University of Havana? 

A: Yes. 

9 
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(1: What did. you do with reference to your medical training 
career and training a f t e r  that? 

A: W e l l  as m n  a s  I finished there, I w a s  involved i n  the 
w a r  against Castro and I got caught. I w a s  wrking as a doc- 
tor for the Guerillas, and I was i n  jail & I w a s  lucky 
enough to get out of jail. I went to the embassy and I went 
to B r a z i l  and went to here i n  the end of 1963. (T.588-589) 

Dr.  Hernandez further volunteered "I am a cluban. I t a l k  a lot". 

(T.584); when he wrked at St. khry 's Hospital in W s t  P a l m  &a&, "I was the 

only Spanish speaking me, and the other s i x  were Americans". (T.590) 

On the issw* of jury selection, the majority of the appellate court i n  

its original winion,  per curiam, affirmed, w i t h  a i e f  Judge Schwartz 

dissenting. Judge Schyartz stated: 

I w u l d  reverse the defendants' judgmnt entered belm for  a 
new trial on all issues because I believe that the trial 
court  abused its d iscre t ion  i n  f a i l i ng  to M l d  that the 
defendants' peremptory excusal of f ive  of s i x  s i t t i n g  black 
jurors "[dlemonstrate . . . that they're [was] a strong l ike- 
lihood that they [were] challenged solely because of their 
race,'' so as to cross the threshhold erected by Sta te  v. 
N e i l ,  457 So.= 481,486 (Fla.1984), and require a neutral., 
non-biased explanation fo r  the challenges. Bryant v. State,  

So. 2d (Fla. Case Nos. 71,356, 71,357, 
71,258, 71,355, %inion f i led ,  March 29, 1990 [15 FW 51791); 
Thompson v. State ,  548 So.2d 198 (Fla.1989); C i t y  of Mami v. 
Cornett, 463 So.2d 399 (J3a.M CCA 1985). (A.3) 

Pet i t ioners  f i l ed  b b t i o n s  for  Rehearing, Clar i f icat ion and 

Cert i f icat ion to the appellate court; the majority denied the IsOtions fo r  
Q 

khearing and Clar i f icat ion but grant& the YDtion for Cert i f icat ion on the 

issue of jury selection. (A.6) The majority of the m i r d  Distr ic t ,  purportJqr 

to re ly  in part on this Court 's recent decision i n  Reed v. State,  560 So.26 203 

(Fla.1990), held that the question of whether or not a N e i l  inquiry should be 

made in the first instance, is left  to the sound discret ion of the trial court, 

even here, as here, the defendants exercised pranptory  challenges against  four 
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of five black I>ers,Pective jurors. In his dissenting @inion, Chief Judge 

Schwartz reasserted and reemphasized why a Neil inquiry was mandated under these 

circumstances : 

I continue to believe that the exercise of defense 
peremptory challenges to remove four aut of five black poten- 
t ia l  jurors demonstrated, on the face of it, a " s t roq  like- 

impermissible bias against African-Americans -- one which 
was especially understandable, although certainly not excu- 
sable, in  a case like this in  which  black plaintiffs were 
suing non-black professional defendants. While I confess 
f i t a t e ,  565 So.2d 1298 
(Fla.1990) apd Reed v. State,(Fla.1990), cert. 
den., U.S. S .  Ct .230, L.Ed.2d 

( 1 9 9 0 d  &ich the majority relies and hich 
seems quite s i m i l a r  to Bryant but is not cited in that deci: 
sion, I believe that because of the sensitivity of the issue 
and the anncunsed policy that "any daubts as to t-he existence 
of a "likelihood" of impermissible bias must be resolved in 
the objecting prty's favor", Thompson v. State, 548 So.2d 
198,200 (Fla.1989) [citing State v. Slappy, 522 So.2d 18, 
21-22 (Fla.1988), cert. den. 487 U.S.  1219, 109 S.Ct. 2873, 
101 L.Ed.2d 909 (1988)], B y t  should control. Accordirqly, 
I would hold that the trial court reversibly erred by 
declining to put the defendants to the Slap= test of pre- 
senting an acceptable,* raceneutral explanation for their 
challenges. In my view, therefore, the Judgment belaw must 
be reversed. (A. 13-14) 

lihood" that the challeqes were motivated by an 

-5, - 

Since the Petitioners also raise as error the trial ccurt's jury 

instructions on negligence [intervening cause], as w e l l  as the defense of the 

* statute of limitations, Petitioners shall very briefly set forth, belw, the 

pertinent facts in  this case. 

Qx>ny H a l l  is the only &ild of Janes and Emily H a l l  (T.15,18); she was 

born at 5:20 a.m. on June 5 ,  1981 at  James Archer Smith Hospital i n  Hamestead, 
P =  * 

Florida. %is medical malpractice case arose from the facts and circumstances 

surrounding Ebony's birth and the care she received while Inspitalized at Jmes 

Archer Smith Hospital, through her transfer to Variety Children's Hospital. 

11 
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. "  - , i , :. 
Pla in t i f f s  presented evidence a t  trial that Ebory's present brain 

damage was caused by the negligence of one or mre of the defendants a t  or about 

the t i m e  of birth, and for a period thereafter.  The defendants denied they were 

negligent, asserting that this was an intrauter ine injury and further asserting 

through the cross examination of P la in t i f f s '  expert witnesses, that damage was 

done to Ebony during her subsequent t ransfer  to Variety Children's Hospital or 

thereafter.  (T.920-921) Tho of the defendants, Dr.  Raul Hernandez and Dr. 

Hosain Ihee further raised the defense of the s t a t u t e  of limitations; said 

defense did r o t  appl? to James Archer Smith Hospital which is governed by a fjour 

year s t a tu t e  of l i m i t a t i o n s  ($768.28(12), Florida Statutes) .  

There MIS con\flictirq evidence at  trial on the issues of negligence, 

causation, and the defense of the s t a t u t e  of limitations. Since Peti t ioners 

raise as error the tridl w t ' s  fa i lu re  to instruct  the Jury on intervening 

cause, the fa i lu re  to instruct the Jury on fraudulent concealment, and the 

exclusion of evidence on the issue of fraudulent concealment, Peti t ioners shall 

present the evidence presented by Pla in t i f f s  that is relevant on each of these 

issues. No attempt is made to present evidence presented by Defendants on these 

issues. 

\ b k s .  hl l ' s  due date was May 20, 1981 and she d idn ' t  give birth un t i l  

approximately sixteen days later; as of I.hy 20, 1981 her pregnancy was "post 

date" and 'Xigher risk". The standard of care 

i n  1981 required tha t  D r .  Hosain Daee u t i l i z e  mn-stress tests, blood tests to 

determine estriol levels,  u l t r a  sound evaluations and amniocenthesis; Dr. bee 

did none of these. There m s  a conf l ic t  i n  the evidence as 

to when Dr .  Daee was called by the labor and delivery nurse at James Archer 

(T. 1159-1160; Rosenzweig 12-13). 
' 

(Rosenzweig 14-17) 
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Smith Hospital. ?he nurse claimed she .called Dr. bee  at  3:OO a.m. on June 5, 

1981 and Dr. hee  claimed the first  call he received was 4:25 a.m. (T.410-11; 

2096-2097). Dr. thee arrived at the hospital a t  approximately 5:OO a.m. 

(T.418) According to Plaintiffs' expert on obstetrics, i f  Dr. Ihee received the 

call at 3:OO a.m. he should have immediately crxne to the hospital or at the very 

least order& immediate continuous electronic fetal mnitoring for this high 

r i s k  fetus that was pst due; there was no monitoring of the fetus frm 3:a) 

a.m. u n t i l  3:55 a.m. Cnce the fetal monitor was b k e d  up 

a t  3:55 a.m., it imhiately showed severe late decelerations indicating that 

the baby was i n  trouble due to lack of oxygen. (Rasenzweig 35-36) mny should 

have been delivered as'quickly as possible because of the oxygen deprivation i n  

order to avoid brain damage; the cesarean section should have been performed 

earlier. (Rosenzweig 37,4142) 

(Rosenzweig 24-25). 

The Halls testified, contrary to the medical records of James Archer 

Smith Hospital, that they arrived at the hospital a t  approximately midnight; i f  

the Jury believed the Halls, there was no mnitoring of the fetal heart rate for 

almost four hours. If Dr .  thee did m t  i n  fact receive a call from James Archer 

Smith Hospital until 4:25 a.m., the nurses fell  belaw the standard of care in  

failing to contact the physician earlier; the nurse also fell  belaw the standard 

of care i f  they didn't immediately notify Dr. h e e  at 3:55 a.m. of the late 

decelerations. (Rosenzweig 38) A nurse at James Archer Smith Hospital also 

failed to call Dr. Raul Hernandez, the pediatrician, to attencl the delivery of 

this high r i s k  baby until  approximately 5:45 a.m., some 25 minutes after Ebony 

was born. (T.498-499) Dr. &tee testified that he instructed the nurse to call 

Dr. krnandez at  4:25 a.m., when he first spke to her. (T.416-17) 

* 

* -- 8 
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The nurse anesthet is t  t James Archer S m i t h  HDspit 1 further failed to 

intubate and suction Ebony a t  the t i m e  of her birth to remove large amounts of 

meconium that were clogging her airway; the hospital records reflected that the 

nurse anesthet is t  did ro t  do so altlmugh he t e s t i f i e d  that he did. (T.747-749) 

Dr.  Hernandez arrived at  the bspi ta l  at 6:OO a.m., fo r ty  minutes a f t e r  Ebony 

was born, and was told that m intubation had been done. (T.520-21) A t  6:OO 

a.m.  Dr. Hernandez first intubated Wry and s w t i o n d  large amounts of memnium 

f r m  her airway. As a direct and proximate result of the delay 

i n  properly htubati'kg and clearing Ebony's airways, she s u f f e r d  oxygen depri- 

vation during the for ty  minute period of t i m e  between her birth and Dr. 

Herandez' a r r i v a l  at the hospital. 

(T.508,602-03) 

(T. 687; Rosenzweig 51-53) 

James Archer Smith Hospital also failed to have available basic minimal 

equipment required for the care of newborns such as a blood pressure cuff and 

equipment to deliver 100 percent oxygen to a baby. (T.637-8; 1470) There was 

expert testimony presented that Dr. h u l  Hernandez was negligent i n  fa i l ing  to 

be present at Ebony's delivery, i f ,  as  the nurses at the bsp i t a l  tes t i f ied ,  he 

was called i n  a t i m e l y  fashion. (T.498-9) D r .  Ekrnandez fa i led  to &eck 

Ebony's blood gases to determine i f  she had adequate levels  of oxygen i n  her 

blood u n t i l  approximately 10:30 a.m., Over f ive  hours a f t e r  her delivery 

(T.877); altlmugh the blood gases were alarmingly low, !X. Ekrnandez fai led to 

increase the amount of oxygen Ebony was receiving, causing further oxygen depri- 

vation. (T.877-8; 1268-1270; 1277) D r .  ilernandez further fa i led to treat 

Ebony's seizures with Phenobarbital. (T.1271-1274) Dr. Hernandez fai led to 

order or administer sodium bicarbonate to lower Ekony's acidot ic  blood. 

(T.1270-1) Finally, Dr. Hernandez f e l l  below the standard of care i n  delaying 

z *  ' 
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the t ransfer  of Ebony to Variety Children's I-k3spital. N h u g h  Dr. Hernandez 

knew that a t ransfer  was eminent a t  6:OO a .m.  s ince James Archer S m i t h  Hospital 

did not have the facilities to treat a critically ill newborn, he did not call 

V a r i e t y  to request a t ransfer  u n t i l  approximately 11:15 a.m., i f  one were to go 

by the hospital records -- Dr. Hernandez claimed he cal led a t  8:OO a.m. ; that 

call is not documented. (T.507-8; 821-822; 1140-41; Pla in t i f f s '  Exhibit 6).  

According to the nurses notes at  James Archer Smith rnspital, a deci- 

s ion to transfer  W n y  vas not made mt i l  approximately 11:OO a.m. (T.1467); 

Variety a i l d r e n ' s  IJospital was set up to respond to the t ransfer  within 

approximately thirty minutes. (T.823-4) Dr.  Hernandez' delay of a t  least f ive  

hours i n  requesting Ebony's t ransfer ,  resulted i n  Ebony remaining at James 

Archer Smith H o s p i t a l  where her blood pressure could not be properly monitored, 

she did not receive adecpate oxygen, her seizures were not treated and 

aggressive prenatal care could r n t  be administered. 

i a  

\ 

(T.827) 

P l a i n t i f f s  present& q l e  expert testimny from b a r d  ce r t i f i ed ,  w e l l  

res,pcted @iysicians on each of the above issues. 

Since so many healthcare providers a t  James Archer S m i t h  and V a r i e t y  

Children's Hospital treated Ebony i n  the hours fol lcwbg her birth, jury 

instructions on concurrent and intervening causes were par t icu lar ly  relevant i n  

this case. 

* 

Evidence of "intervening Causes", i.e., ,possible causes of Ebony's 

bra in  damage w h i c h  occurred a f t e r  the various acts of negligence on the p r t  of 

James Archer Smith Hospital and/or Ik. Raul Hernandez, included a natural  cause, 

Ebony's "pers is tent  f e t a l  circulation" which continued for several  hours a f t e r  

she arrived a t  V a r i e t y  Children's Hospital (T.1097-8); the alleged fa i lu re  of 

0 -- 8 
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the Variety Chi firen s Hospi t a  t rans ,pr t  team to administer 00 percent oxygen 

while Ebony was being transferred to Varietqr CBildrens a t  approximately 1:30 

p.m.  (T.920-1); and Ebony's continuing uncontrolled seizures a t  V a r i e t y  

Children's H o s p i t a l .  

A t  the charge Conference, P l a i n t i f f s  requested that the tr ial  court 

give Standard Jury Instruct ion 5.l(a) [legal cause], 5.l(b) [concurring cause] 

and 5.l(c) [intervening cause] (T. 2234-2237; P la in t i f f s '  R e q u e s t &  Jury 

Instruction M. 13). ?he Court granted P la in t i f f s '  requested instruct ions on 

legal cause and concurring cause but  denied P la in t i f f s '  request fo r  an instmc- 

t i o n  on intervening cause. (T.2237) 

i b  

A f t e r  the JL& retired to deliberate, it sent  out the follming written 

quest ion: 

We need fur ther  explanation on legal cause of injury. 
(Court 's  E x h i b i t  No. 1) 

I n  response, the trial a u r t  brought the Jury back to the courtroahn and 

reread the Florida Standard Jury  Instructions on legal cause and amcurrent  

cause but not "intervening cause". The b a i l i f f  subsequently advised the trial 

court that the Jury wanted a copy of the instruct ion on causation but the trial 

court  declined to provide S a m e  tQ the Jury. 

* 

0 

On the issue of the defense of the s t a t u t e  of l imitations,  t h i s  lawsuit 

w a s  f i l ed  on October 11, 1984, approximately three years and four mnths  a f t e r  

Ebony's birth. 

fraudulent mncea lmnt  on the part of defendwts  Hernandez and Daee, preventing 

the H a l l s  from learning of the injury and negligence. Both D r .  Bee and D r .  

Hernandez reassured the Halls that Ebony w u l d  be a "normal child"; Dr. 

Hernandez t e s t i f i e d  at trial that he muld never te l l  a mother that her baby was 

The Halls c l a i m e d  in  their pleadings and a t  tr ial  that there v x  I 
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brain damqed. (T-631)  

In addition to being told that Ehony muld be fine, the Halls were 

advised by Dr.  bee  and Dr. Hernandez that Ebony's temporary problems wre as a 

re su l t  of Nrs. EAll's sickle  cell trait  and abnormalities i n  Mrs. Hhll's body. 

(T.1528-29; 1578; 1608) A t  her s ix  week post partum aeckup, Mrs. m1 m s  

advised by Dr .  kee that he, (Dr .  bee) had s p k e n  to Dr. Wrsh a t  V a r i e t y  

Children's thospital and "Ebony m l d  be fine". (T.1529) 

M I S .  €Ell and other m e m b e r s  of her family have the s i ck le  cell t ra i t  

and Mrs. €kill's broser has becane disabled as a result of s ick le  cell anemia. 

(T. 1530-1) It was Mrs. Hall's bel ie f ,  based upon statements by Drs. bee and 

Hernandez, that any l&k of oxygen suffered by Ebany was caused by Mrs. Hall's 

s i ck le  cell problem. (T.1579) The true facts were concealed and she did mt 

have the slightest hint  otherwise until she consulted an attorney on an unre- 

lated matter i n  late December, 1983. (T.1580) Elrs. Hall continued to use Dr. 

Hernandez as Ebony's pediatr ic ian through August 1984 and he kept advising Hrs. 

H a l l  that Ms. Hall's problems resulted i n  the s i tua t ion  w i t h  Ebony and &d 

reoccur i n  any subsequent birth. (T.549; 1578) 

Mrs. I-lall  t e s t i f i e d  that during the f i r s t  few years of Ebony's l i f e  

'c she believed, based upon what Dr .  Wrnandez and Daee advised her, that Ebony 

would be a normal child. (T. 1579) 

The Court excluded relevant, key evidence on the defense of the s t a tu t e  

of limitations and Pla in t i f f s '  asser t ion of fraudulent concealment. ?he Court 

excluded all testimony from Nrs. Hall and her gynecolqist, Dr. Olivia Graves, 

as to a subsequent pregnancy that resulted j-n a voluntary abortion in  1983. 

lWs. F a l l  became pregnant i n  ear ly  1983 and decided to terminate the pregnancy 

* r P 
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based on conversations she had Pad rith m. ihce and k. Eernandez that Ebony's 

problem were caused hecause of a problem w i t h  Mrs. thll's body and this muld  

recur i n  a subsequent birth. Prior to the t i m e  the Halls ever thought of 

bringing a lawsuit and prior to the time the Halls ever spoke to an attorney, 

Mrs. lhll advised her gynecologist, Dr .  Olivia Graves, i n  February 1983, that 

her decision to terminate her pregnancy was because she did not want to have 

another child w i t h  problems l i k e  Ebony because of lproblms w i t h  Phrs. Hall's 

body. The proffered testimony of Dr. Graves i n c l u d d  a history of another phy- 

s i c i an  edvising Mrs. H a l l  that i f  she had another child it muld  have s i m i l a r  or 

worse problems than Ebony. (T.806-808) I n  a pretrial lvbtion i n  Limine, the 

Qurt summarily exc ludk  any and all evidence of the subsequent pregnancy and 

abortion (T.9-12) and testimony was proffered (T.1792-1793; 806-808). Qunsel 

fo r  Dr. Hernandez movd in  limine to keep out all evidence regarding the sub- 

sequent abortion; P l a in t i f f s '  counsel argued that this evidence was not being 

presented as evidence of damages but rather was critical on the defense of the 

s t a t u t e  of limitations and fraudulent concealment s ince it suppr t ed  the 

P la in t i f f s '  posi t ion that the defendant doctors had led t f l ~ s .  Hall to believe 

that since she carried the s i ck le  cell trait, Ebony's problems w e r e  as a result 

?:+ 

* of that and would recur in a subsequent birth. (T.10-11) The Court responded: 

The Court: . . . . ?he f a c t  that irk. H a l l  may have had an 
abortion subsequently is totally and completely i r re levant  to 
the damages that may be recovered i n  this instance. 

I a m  going to grant  the Motion i n  Limine. There w i l l  be 
no mention whatsoever w i t h  regard to the subsequent abortion. 
(T. 10-11) 

The Court w u l d  mt consider any fur ther  argument and advised counsel 

that he had ruled. (T.12) 
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Attorney fbward Pazloff testified that he originally was consulted b] 

the Halls on Cecember 23, 1983 when they had m e  to see attorney Richard 

Follack on a real estate matter and explained that they had to sell their bme 

to raise money for I%x.y's care. (T.1604) M r .  Pollack shared space w i t h  M r .  

Plazloff and suggested that the Halls speak to Mr. P."azloff about their daughter. 

Mrs. Phzloff confirmed thrcugh his original notes and testimony that Mrs. Ehll 

was convinced l3mny's problems were related to Mrs. Ehll's sickle cell problem, 

based upon information received from the defendant physicians, and she m s  very 

reluctant to have thg matter investigated for possible negligence. (T.1622) 

Although there was substantial competent evidence on the issue of 

fraudulent concealment:' as raised by the Plaintiffs on the defense of the sta- 

tute of limitations, the trial court refused to give Plaintiffs' requested Jury 

instruction number 9: 

In determining whether the action against Eiosain Bee, F4.D. 
and Raul Hernandez, M.D., is barre3 by the statute of limita- 
tions, you may also eonsider whether any concealment, or 
intentional misrepresentation of fact prevented the discovery 
of the alleged negligently performed medical procdure prior 
to October 11, 1982. (T.2231-2233) 

Instead, the trial court, over Plaintiffs' objections, instructed the 

Jury and presented the following question, on the Verdict Form, on the defense 

of the statute of limitations: 
a 

When should Mr. or Mrs. H a l l  have discovered the incident or 
injury giving rise to the present claim of negligence against 
the defendants? # =  ' 

(a) On or before October 11, 1992 
(b) After October 11, 1982 . (R.315) 

During the Jury's deliberation, it sent a written note to the Court 

asking whether the term "incident or injury" as used in the statute of limita- 
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t ion ion o n  he Verdict Form, was a t m r a p h i c a l  error; the Jury ask= 

whether it should read instead "incident of injury". 

that it was rot a typographical error. 

The Court advised the Jury 

Although it was uncontroverted a t  trial that Ebony was mentally 

retarded, the extent of her retardat ion and physical disabilities were i n  

dispute. Defendants presented testimony that Ebony's l eve l  of retardat ion m s  

i n  the "mild" range rather than "moderate" range, as presented by Pla in t i f f s .  

(T. 1034-5; 2062) Defendants witnesses t e s t i f i e d  that Fbony receives su f f i c i en t  

therapy in  the Rblk School System; there were no modifications need& to her 

home; and that her d e v e l q m t a l  delays wre m i l d .  (T.992-3; 2060) . 

ZXlring V o i r  bire examination and at other t i m e s  during the tridl 

(T.37), P l a in t i f f s '  counsel a l l u d d  to the fac t  that Ebony m l d  t e s t i f y  and the 

Jury could see for themselves the extent  of her damage. Withrxlt any objections 

voiced by defense camsel, the trial court, on its own nation, refused to permit 

Ebony to t e s t i f y  or even to b r i e f l y  demonstrate her d i s a b i l i t i e s  to the Jury. 

(T. 1450-1455; 1507-1514; 2198-2200) 

The trial i n  this Cause lasted nine days and the Jury returned a 

Verdict finding rn negligence on the part of Dr .  Raul Hernandez and James Archer 

Smith Hospital. The Jury foun6 Dr.  Daee negligent and awarded P la in t i f f s '  dama- 

ges i n  the sum of One Million One H u n d r e d  Thousand DAlars. ?he Jury fur ther  

found that the P la in t i f f s  "should have discovered the incident or injury giving 

rise to the present claim of negligence" mre than two years prior to f i l i n g  

s u i t .  The trial court entered f ina l  Judgments i n  favor of Dr. Hernandez and 

James Archer Smith Hospital and entered an O r d e r  granting a Fbtion for Summary 

Judgment in  favor of D r .  hee based on the Jury's findings w i t h  reyard to the 

.c-  
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s t a t u t e  of l imitations.  

S U W W  OF THE ARGWlFXI' 

Petitioners are entitled to a new trial where the trial Court failed to 

conduct a N e i l  inquiry during Jury selection. %ree non-black professional 

defendants p l e d  their peremptory challenges and excused four out of five black 

prospective jurors, where said defendants were being sued by a black family. 

under these circumstances, and plrsuant to N e i l  and its progeny, including this 

(Fla. Clse Qurt's recent decisyon in &ynolds v. State, 

bb. 75-680, Opinion filed, January 31, 1991 C16 FW S159]), Petitioners assert 

that *ere non-black dGfendants are sued by black Plaintiffs, and the Ikfendants 

excuse four out of five black prospective jurors, the burden of proof autcsnati- 

cally shifts to the Ikfendants and the trial Court s h u l d  conduct a N e i l  inquiry 

to determine hlnether there are neutral, reasonable non-racially motivated 

reamns for the repeated excusals of blacks, rather than some pretext. 

So. 2d 

Even were this Court to determine that the number of black jurors 

excused does not automatically shift the burden of proof - to the respondents, 

under the record in  this case, it is abundantly clear that a Neil inquiry was 

.e, mandated. ?he black jurors excused wuld ordinarily be ideal defense jurors; 

the kanite jurors selected to serve on this Jury had s i m i l a r  ties to the medical 

community and, objectively, were less desireable defense jurors based upon their 

answers to cpestions during Voir Dire, absent the color of their skin. The 

record herein clearly does not support a basis for excusing four out  of five 

prospective black jurors who were educated, long time residents of Dade County, 

Florida, and held well respected jobs within the community. ?he Eei l  inquiry 

r -  
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must be conducted "on the scene"; the [ J e i l  inquiry should not be conducted in 

the appellate court or before the Florida Suprerre Court ,  a f t e r  counsel's careful 

review of the transcript. a i i e f  Judge Schwartz' dissenting %inions present the 

applicable case l a w  on the issue of the peremptory excusal of black jurors 

during jury selection. 

?he trial mt gave a very m i s l e a d i n g  Jury Instruction on the defense 

of the statute of limitations, ,particularly where the trial court refused to 

ins t ruc t  the Jury on the issue of fraudulent concealment. AltkLough this Court 

recently held i n  Barhn  v. Sapiro, 565 So.2d 1319 (Fla.1990), that Jmmldge  of 

either the injury or negligent act commences the running of the statNe of l i m i -  

tations, this Court dnphasized that Barron did mt involve any "fraudulent 

concealment". Pet i t ioners  were further precluded from presenting relevant 

testimony and evidence on the issues of fraudulent concealment and the s t a tu t e  

of lipitations, when the trial  court excluded testimony of Dr. Olivia Graves and 

Mrs. -11, as to a subsequent abortion. 

This w s  an extremely camplex medical malpractice action with numerous 

potent ia l  negligent acts s,wnning a substantial period of t i m e ,  With several 

possible natural causes as w e l l .  The trial court erred i n  not instructing the 

jury on intervening cause. me jurors were confused by the instruction on legal 

causation and asked for further explanation and a copy of the Jury charges on 

causation. The Respndents asserted at trial that negligence and damage to 

Ebony occurred a t  V a r i e t y  Children's Hospital where Ebony was subsequently 

transferred. There was also an issue of Ebony's "persistent fetal. circulation" 

(a natural  cause) which continued for  several b u r s  after she arrived a t  Variety 

Children's Hospital and caused further seizures and damage to her. (T.1097-8) 

.c -c -- 
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This w a s  a case where the Jury should have been instructed on intervening 

cause. 

Both l i a b i l i t y  and damages w e r e  hotly contested; the parties prepared 

this case for four years for a trial that lasted one day shy of tm weeks. 

Incredibly, and w i W t  any objection raised by the defendants, the trial  Judge 

would mt let Ebony H a l l  testify f o r  a few minutes; nor would the trial Court 

even prmit P la in t i f f s '  camsel to have Ebony d r a w  a circle or attempt to follm 

a simple command so -ps to demonstrate her in jur ies .  P l a in t i f f s  w e r e  not asking 

m n y  to testify on any substantive issues, such as whether theraw provided 

through the public School s y s t e m  was suf f ic ien t  fbr her needs. 'Ihe P la in t i f f s  

had every right to introduce this child to the Jury and have her speak a few 

words. 

-8  

\\ 

ISSUES PRESEWJXD 

I. WHETHEK, Bs A FA7$l'EX OF LAW, A NEIL INQUIRY 1JRLST BE 
C m m  BY TEE TRLAL COURT, EVEN W m  THE TRIAL aouRT 
FOUND THERE €!AD BEEX NO cHALLEIx;E OF JURORS ON A RACIALLY 
DISCRIMINATOW BASIS, WHERE THE I 3 E = F m  EXERCISED 
PERIME.*roRY C E W X 3 E E S  ON FOUR CUI' OF FIVE BLACK PflosPEx3TIVE 
JURORS? [Question as c e r t i f i e d  by the Third D i s t r f c t  Court 
of Q?PealJ 

11. 
JURY 

A. w m m  A NEIL INWIRY IS rm=smy BEFORE 
A TRIAL COURT IS IN A FOSITION TO LETEXvlINE THAT 
THERE HAS BEEN hX3 CH?&LEtG OF JURORS ON A 
RACIALLY DISCRTEIINAmY BASIS, WHERE "-BLACK 
D-S EXERCISE PEREMPIYIRY CHALLENGES AS To 
FOUR OUT OF FIVE BLACK PROSPECTIVE JURORS, IN 
AN ACTION BROUGHT BY BLACK PLAIXTIFFS? 

w€- THE TRIAL OOURT EFm I N  ITS INSrnK!rIOLJ To THE 
ON THE ISSUE OF THC STATUTE OF LINITATIONS AND IN 

EXCLUDING EXIDENCE R E I ; E W  TO THE ISSUE OF THE STATUTE OF 
LIt4ITATIONS? 

23 
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IV* WHE'IIIER TRIAL COURT ERRID I N  REF'USIL%3 To PERMIT 
EBONY TO BE WESTIONE6) BY CXXJJSEL AT TRIAL OR TO ClEMONsTRATE 
HER DISABILITIES A!l! TFXAJL. 

BASIS, WHERE IHE rn- EXEXCISED PEREMprORy cHALI%NGEs 
ON FWR CUT OF FIVE BIACK P R O S ~ I V E  WRS.  Laestion as 
certified by the Third District Court of Appeal] 

A. A E I L  INQUIRY IS NECESSARY BEFORE A TFZAL 
COURT IS It3 A POSITION TO IE"4INE THAT 
THERE HAS BEEN b?€) m G E  OF JURQRS ON A 
RACIALLY DISCRIIUIINATORY BASIS, WHERE "-B)[ACK 
DE)?ENIXNJ!S EXERCISE PEREMProRY C2RILENGJ3S As TO 
FOUR OUI' OF FIVE BLACK PR0SF"IvE JURORS, I N  
AN ACTION BROUW BY BLACK PLAIWIE'FS. 

In its Cpinion on bbtions for Rehearing, Clarification, and Cer- 

tification, the Third District found that "the tr ial  mt carefully considered 

Plaintiffs' notion [for a N e i l  inquiry] and determined that there was no need to 

inquire as to the defendants' reasons for the strikes". (A.7) mst res,oect- 

fu l ly ,  the record unequivocally demonstrates the oppsite. 
* -  

The trial court either completely misunderstood or intentionally disre- 

garded a lorag line of Florida cases, canmencing with State v. hk i l ,  457 So.2d 

481 (Fla.1984). The trial  court's bottom line was that as long as there 

remained a token black on the Jury, everything was just fine. As black juror 

after prospective black juror was excused, over Plaintiffs' objections, the 
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trial court repeated "there is still a black person on the Jury";  "there is 

still a black juror on the Jury"; "they're remains a black on the Jury" 

(T.307,308,312); w h e n  the Defendants accepted a black school teacher a s  the 

second alternate juror, the trial court asked Plaintiffs' counsel, m. 
bsenblatt, i f  he was %appy" -- a comment totally inappropriate under the cir- 

cumstances of this case. (T.320) Sensing the trial m t ' s  a t t i t ae  on this 

subject, defense oounsel exercised yet a fourth peremptory &allewe of a black 

juror; when Plainti<fs objected, defense counsel boldly stated "I'm leaving a 

black on there". (T. 312) This explanation satisfied the trial Judge, altlmugh 

it was clear that al1,deferdants were out of challenges and Defendants had 1y3 

choice except to let one black juror remain. 

-% 

I t  is certainly established under Florida law that it matters not 

whether one (or even mre) black jurors deliberate in  a case, where there has 

been a challenge of other black jurors for racially motivated reasons. As the 
% 

Florida Supreme Court stated in  State v. Slappy, 522 So.2d 18,21: 

The striking of a single black juror for a racial reason 
violates the Equal Protection Clause, even &ere other black 
jurors are seated, and even &en there are valid reasons for 
the striking of some black jurors. 

In State v. Slappy, the f ina l  Jury panel contained one black; see also 

Thompson v. State, 548 So.2d 198 (Fla.1989); Bryant v. State, 565 %.2d 1298 

(Fla.1990). In B r y a n t ,  s i x  black jurors and s i x  white jurors were eventually 
* -  * 

selected. That fact did not lessen the inappropriate excusal of other black 

jurors. 

Contrary to Florida case law, the trial mt was of the opinion that 

trial lawyers were entitled to their "seat-f-the-pants" peremptory challenges 

and the trial w r t  was not about to question trial strategy, Neil and Slappy 

notwithstanding. The trial court stated: 
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Mr. Pssenblatt, I don' t put myself i n  the place of the attor- 
neys when they decide who they want on the Jury. His 
challeqes have been black people. 01 the face of it, it 
would appear maybe there is a reason. . . there is m reason 
for m e  to inquire as to the reasons of the striking. His 
strategy may be all wet. That is his strategy. (T.309) 

This is precisely the type of reasoning on the part of tr ial  counsel 

( le t  alone the trial court), that Neil and its progeny have done their best to 

erase. ?his reasoning and conduct is impermissible under Florida law, as Judge 

Schwartz points out in his dissent: 

- 

:a 

I continue a believe that the exercise of defense premptory 
challenges to remove €our out of five black potential jurors 
demonstrated, on the face of it, a "strong likelihood" that 
the challengeq were motivated hy an impermissible bias 
against Africm-Americans - one Which was especially 
understandable, although certainly not excusable, in  a case 
like this i n  mich black plaintiffs were suing non-black pro- 
fessional defendants. . . . (A.13) 
Florida law mdates that the tr ial  court examine challenges of 

prospective black jurors, where, as here, the trial court states that there ''my 

be" a reason; "his strategy nay be a l l  wet -- that is his strategy". For  my 
- L 

reasons, not the least of Fihich is how this practice appears to a family of 

black litigants and prospective black jurors, peremptory challenges can never be 

exercised in  a racially - motivated manner. As the Court annmced in  State v. 

Slappy, 522 So.2d 18, the discriminatory use of peremptory challenges m u s t  be 
P % 

avoided. 

. . . . [~~liscrimination i n  Court prcxedure is especially * :  5 

reprehensible, since it is the cmplete antithesis of the 
Court 's  reason for being -- to insure equality of treatment 
and evenhanded justice. fbreover, by giving officials sanc- 
tion to irrational prejudice, ccurtrcom bias only inflames 
bigotry i n  the society at large. 

* * * *  

Unfortunately, the nature of the peremptory challeqe makes 
it uniquely su i ted  to masking discriminatory motives. See 
Batson, 476 U.S. a t  96, 106 S . C t .  at 1722-23. Traditionally, 
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a peremptory challenge prmits dismissal of a juror based on 
no more than "sudden impressions and unaccamtable prejudices 
we are apt to conceive upon the bare looks and gestures of 
another". . . . We thus cannot pzrmit the peremptory's use 
when it results in the exclusion of persons f rom jury service 
due to constitutionally impermissible prejudice. . . . (At 
20 1 

* * * *  

It is even possible that an attorney may lie to himself in an 
effort to convince himself that his motives axe legal. . . . 
A prosecutor's own conscious or unconscious racism my lead 
him easily to the conclusion that a prospective black juror 
is "sullen" ,or "distant" a characterization that would not 
have come b % s  mind if a &ite juror had acted identically. 
A Judge's own conscicus or unconscious racism may lead him to 
accept such an explanation as w e l l  suppxted. . . prosecutors 
peranptories axe based on their ''seat of the pants instincts" . . yet IIseht of the pnts instincts" my often be just 
another term for racial prejudice. Even if all parties 
approach the Court's &ate with the best of conscious 
intentions, that mandate requires them to confront and wer- 
cane their own racism on all levels. 

. 

(At 23) 

Nor is it requird, as the trial court and the majority of the Third 

District apparently is-.of the Qpinion, that there be any typ of "systematic" 

exclusion of blacks. This Court thoroughly discussed that pint in Thompson v. 

State, 548 So.2d 198,202 (Fla.1989). The trial court had found, as in this 

case, that since there was a black remaining on the Jury, the State had not 

1 systematically excluded blacks from the Jury. (At 201) In language that is 

equally applicable here, the Florida Supreme Court stated: 

Moreover, the entire course of Voir Dire recounted here 
reflects a serious misunderstanding of cur holdings in Neil 
and Slappy, as well as the related Federal case l a w .  . . . 

* * * *  

. . . The present record reflects a grave possibility that 
the trial Court belm relied upon the State's erroneous sta- 
tement that Neil only canes into play if there is a 
"systematic" exclusion of blacks. . . . (At 202) 
In a footnote, the Court then declard: 
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The term "systematic" is derived from Swain v. -Alabama, 380 
U . S .  202, 85 S.Ct.  824, 13 L.Fd.2d 759 (196S), a decision 
that m s  rejected on State l a w  grounds by the Court i n  E k i l  
and overruled by the C h i t 4  States Supreme Court i n  Batson v. 
Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L . M .  69 (1986). 
Under N e i l  and Slappy, there is no requirement that the 
improper use of the peremptory be "systematic". (At  202, 
footnote 4) .  

The trial axrt and defense m s e l  also were of the erroneous opinion 

that a prospective black juror that was st r icken did r o t  "count" s ince he was 

f r o m  Kenya and therefore wasn't the "right kind of black". Defense counsel 

tbught 'ke was %dim or s o m e t h i n g " ;  the Court indicated "Indian or 

Pakastinian" and the Court concluded "I'm sorry, I don ' t  consider i t - b l a c k  as i n  

black i n  the N e i l  dec?sion. That ' s  a d i f f e ren t  type". (T.310) How does one 

explain to their c l i e n t s  who are Afro-Americans this type of exchange between 

counsel and the Court? It is apprent that the trial caurt simply tried to 

"humor" P l a i n t i f f s  and their counsel and viewed this subject as s o m e  sort of 

c lever  game; it is also apparept that a N e i l  inquiry was contrary to the trial 

court's be l ie f  i n  the free exercise of peremptory challenges, no matter what. 

- 

It wasn't a game to the Hall family, tlmugh. 

In  order to fully i l l u s t r a t e  to this Court h a t  transpired during V o i r  

* D i r e ,  it was necessary fo r  P l a i n t i f f s '  counsel to discuss  i n  s o m e  detail the 

makeup of the p n e l  of thir ty-f ive prospective jurors t'mt w e r e  question& by 

counsel. Whether one locks a t  the 'mre record or *ether one considers the 

reasons proposed by counsel in  the appellate court, a key question is whether 
t z z  5 

there is evidence of disparate  treatment of black jurors as contrasted with the 

unchal lerqd white jurors. Slappy v. State, 503 So.2d 350 (Fla.3d E A .  1987); 

S t a t e  v. Slappy, 522 So.2d 19 (Fla.1988); Bryant v. State, 565 So.2d 1298 

(Fla.1990); Parrish v. State ,  540 So.2d 870 (Fla.3d E A  1989); Floyd v. State, 
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511 S0.2d 762 (Fla.3d CCA 1987). 

the case at  bar is glaring. 

The dis,mrate treatment of the black jurors i n  

Mrs. Dixon was the fourth black juror excused by defendants, and she 

was excused by cmsel for Dr. mu1 Hernandez. (T.311) She had lived in south 

Florida for  twenty one and a half years and for eighteen years had been an 
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account ass i s tan t  for  Southern Bell. Her husband worked for Florida Ebwer and 

Light. Mrs. Dixon had tm children ages nine and fif teen. 'Itro of her sisters 

were registered nursy, one mrked in Washington, D.C. and the other m s  a nurse 

at  Jackson Memorial Hospital. (T.4345) Pla in t i f f s '  camsel had inquired of 
- 4  

each of the jurors as to their connection to the medical f i e l d  and &fortunately 

for  Plaint i f fs ,  twenty-five of the thirty-five prospective juors had ties to the 

m e d i c a l  ccmmunity! Defense counsel did mt inquire of Mrs. Dixon at  al l  as to 

z 

the specialty of her registered nurse sisters, whether they had ever been sued, 

how they got along with @-ysicians or any questions a t  all about the "medical 

mnnection". Dr. Paul Hernandez excused Mrs. Dixon and in an appellate set t ing 
L 

suggested the reason being she had ties to the medical f ie ld .  

Y e t  FKS. Traurig was not excused and was a meinber of this Jury. Nrs. 

Traurig's son-in-law is a physician and her sister-in-law is a registered nurse 

at Dxtor's Hospital. S e  further t e s t i f i ed  that she had numerous ,&ysician 
n' 

friends. (T.92,93) Even mre significant,  is the fac t  that M r s .  Traurig stated 

tha t  she wasn't sure she could be f a i r  as a juror i n  this type of case becaqse 5 

of the sympathy factor. !!he had t w o  young grandchildren that she muld th ink  of 

and wculcl have problems being f a i r .  Ehe also did volunteer work at the Hop 

School for the mentally retarded and worked with the mentally retarded, takinq 

them on f i e ld  trips. (T.135-6; 152) She said she would "hope" she could be 
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f a i r ,  but wasn't sure. (T.169) 

I n  contrast ,  Mrs. Exon did not indicate i n  any way that she muld  have 

any problem w i t h  "sympthf or being f a i r ;  Elrs. a x o n  d idn ' t  mrk w i t h  the men- 

t a l l y  retard&. Qle difference b e t w e e n  Fxs. Dixon and Y x s .  Traurig was that 

Mrs. Traurig w a s  white. 

tbw about Mrs. W t i n e z  who also was a member of this Jury. Mrs. 

Martinez has lived in  Miami for  twenty-five years and was original ly  f r m  Cuba. 

(T.84) She t e s t i f i g a  that her cousin was presently i n  medical school. (T.85) 

She further t e s t i f i e d  that she muld also have a problem being f a i r  to 

Bferadants because she is very emotional. Why was tks.  &tin= pre- 

ferable over Mrs. Dixon, other than the fac t  that Mrs. mrt inez  was a vhite 

Latin? 

- d  

(T.137) 
\ 

And why did defense counsel prefer I@. Suarez Over Mrs. Dixon? Mr. 

Suarez 'ms been in  lsde County fo r  sixteen years and was original ly  from Cuba. 

He has one child,  a daughter, and she works as a registered nurse i n  Palmetto 

General Hospital for t w o  surgeons. (T.215-217) Certainly, Mr. %arm had a 

closer linkage to the medical oamrmu?ity than Mrs. axon ,  -yet Xrs. Dixon was 

excused --why? M r .  Suarez was a white Ia t in .  

C 

t 

The same question can be asked about Mr. Perez, also a m e m b e r  of the 

Jury. Mr. Perez works for  Venezuelan a i r l i n e s  and has been in  k d e  County for 

twenty-six years, or iginal ly  from Cuba. He t e s t i f i e d  he has "friends i n  th? 

m d i c a l  f ie ld" .  (T.226) H e  also questioned i f  he muld  be qualified to judge 

medical matters ["a m e d i c a l  report"], as a layman. (T.247) Why wasn't P ? h r .  Perez 

excused? 

w a i n ,  the s a m e  question w i t h  Kr. Alvarez, the first a l te rna te  juror. 
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Plr. Alvarez stated that his mther had been married to a physician (T.249) 

And does it make any sense, based upon the defendants expressed concerns [ in  

appellate proceedings] of the black jurors ties to the medical canmunity, that 

defendants objected to the excusal for  Cause of prospective juror, blr. Aleman, a 

south Florida engineer 1410 w s  originally from Cuba? (T.179) Mr. Aleman stated 

that he had a re l a t ive  that was a @ysician and a "very close friend", Dr. 

Benach, who is a gynecologist who delivered b?r. Aleman's daughter. Mr. Alman 

qui te  candidly admitted he could have problems s i t t i n g  on this case because of 

his clcse relationship to  the gynecologist and the fac t  that he has discussed 

problems regarding malpractice With his friend and has his WJI-I problems w i t h  

regard to insurance relating to his engineering canpany. (T.60-64; 109-110) Y e t  

when Pla in t i f f s '  counsel m e d  to excuse Mr. Aleman for  cause, counsel for Dr. 

hee objected and oxznsel for Dr. Ekrnardez s ta ted "he jus t  wanted to get off  

the Jury". (T. 179) m y  did defense counsel want -3%. Aleman and excuse Nrs. 

Dixon? M r .  Aleman was also a white Latin. 

4 

\ 

* 

The same is true with regard to the other three black jurors that were 

excused. Ers. Thornton had l ived i n  mde County fo r  twentysix years and was 

original ly  from Georgia. She is a registered mse working on the facul ty  of 

Florida International University. (T.209-210) Pla in t i f f s '  counsel questioned 

her about her close relat ionship with the m e d i c a l  f i e l d  and whether she would be 

fair to a P la in t i f f ;  she t e s t i f i e d  she muld not "necessarily" be in  favor,& .. 
her profession. (T.212) I&s. Thornton is married to a health planner d-10 mrks 

for Metro Bde County and one of her &ildren is an Administrative Assistant for  

a primary healthcare fac i l i t y ,  ?he Family Sealth e n t e r .  (T.214) She also 

served as a juror before in  a c i v i l  case. Counsel for  James Archer Smith 

\ 

31 



Hospital excused Mrs. Thornton. (T.305) 

Counsel for Dr .  IXiee similarly excused black juror Mr. Parekh. He has 

(T.55) He owns been in south Florida for fifteen years, originally from Kenya. 

a gas station and his wife is a real estate agent. 

is a physician. (T.56) 

Mr. Parekh's brother-in-law 

Another black juror that was excused by counsel for Dr. Ihee was M r .  

Coley; he has been i n  Dade County for twenty-eight years and is a cook. His 

wife has mrked as ,a clerk at  a bank for eighteen years. Mr. @ley has tm 

sisters-in-law that are nurses and a friend who is a surgeon. (T.88,90) 
:* 

It is unmntroverted that the trial court refused to conduct: a eil 
\\ 

inquiry so defense counsel never uttered the first reason for excusing any one 

of the four black jurors: the trial murt's repeated rationale beirq that 

still had a black juror'' and apparently one was enough. In appllate Briefs 

before the Third District Court of I I p p e a l ,  defense counsel argued that the black 
L 

jurors were excused because of their ties to the medical community. A Neil 

inquiry cannot be conducted in  an appellate court on the cold, bare record, 

after counsel's close scrutiny of the transcript. By its ve?y nature, it should 

always be "on the scene" and that is &at the case law dictates. 

State, 565 S0.2d 1298,1301 (Fla.1990): 

,See Bryant v. 
B 

Although the State proffered TY) reasons to justify its 
actions to the trial court ,  it m contends that the record 
shows reasons &ich were neutral and reasonable and not a 
pretext. By making this argument, the state is asking this 
Court to review the bare record and inake a determination 
without the benefit of an inquiry and an independent eva- 
luation by the trial Judge. The purpse of a tr ial  Judge's 
Neil inquiry is to (1) obtain additional information about 
the challenge f ro in  the challenging counsel and (2)  permit the 
trial court to evaluate all of the information that he heard 
during Voir Dire with the reasons given by challenging coun- 
sel. This process was established to assure that trial coun- 
sel gives his or her reasoning at or near the time the 
challenges are made and to permit the trial court to evaluate 
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those reasons i n  light of the jurors' responses to determine 
whether the reasons are neutral and reasonable and not a pre- 
text. 

Mditionally, the bare record stroqly suggests and Petitioners submit 

that defense oounsel could not possibly have had any "clear and reasonably spe- 

cific racially neutral explanation of legitimate reasons" for the use of its 

peremptory challenges. State v. Slappy at  22. ?he Record herein is probably 

the strongest record presented cn this issue of the cases reviewed. A Neil 

inquiry is not an q y  sylnbolic exchange between a trial judge and counsel so 

that any reason presented w i l l  be "rubber stamped" as appropriate and legiti- 

mte. The trial axrt,mst closely scrutinize the reasons presented and see i f  

the so-called "reasons", would equally apply to a juror that was not challexqd. 

This precise issue was before the Third District i n  Parrish v. State, 

540 So. 2d 870 (Fla. 3d DCA 1989). The Opinion in  Parrish was recently approved 

by this Court i n  Reynolds v. State, So. 2d (Fla. Case No. 

75,680, %inion filed, Januaq 31, 1991 [16 E" S159J). In Parrish, a black 

defendant was charged w i t h  sale of cocaine and the State exercised a peremptory 

challenge to strike the only black prospective juror. Althchgh the trial  Judge 

did not consider a Neil inquiry necessary, the prosecutor volunteered her 

reasoning for s t r ik ing  the black juror; her reason was that the prospective 

juror had stated that there was someone i n  town &o looked like her and she was 

5. 

a 

constantly mistaken for that person; the key issue i n  the case was going to & .- 
the identification of the defendant by an eye witness. The trial court accepted! 

this reason and reaffirmed that it did not consider a N e i l  inquiry necessary i n  

any event. ( A t  871) The Third J3strict reversed, finding that the express4 

reason was legally insufficient. Specifically, the record i n  Parrish reflected 
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that another prospective juror, a &ite male, also related an experience w i t h  

misidentification tut he was not challenged. The court concluded. that "the 

reason voiced by the State may have been a mere pretext for its conduct". ( A t  

872) 

The Third IXstrict i n  Parrish reemphasized the holding of the Florida 

Supreme Court i n  State v. Slappy, as to the list of factors &ich wigh heavily 

against the legitimacy of a race-neutral explanation. One key factor is whether 

the &allenge is bas@ on reasons that are equally applicable to a juror vho was 

not &allerqed and actually sat as a juror in  the case. 

-b 

(At  872, footnote 2) 

The record hetein mre than demonstrates this "factor". Vkite jurors 

dho candidly admitted that they wuld have a serious problem being fair i n  a 

case involving a ypung child who was mentally retarded because of the sympuly 

factor, and who also had ties to the medical ccmmunity, were selected to sit as 

jurors i n  the case wer black jurors With medical ties, where the sympathy fac- 

tor was rot even an issue. 
% 

This is a classic case of pretext and subterfqe. 

Not only is there pretext and subterfuge because of the obvious 

disparate treatment between black jurors axti white jufors *o were not 

challerqed, the reason that has been presented for the first time in an 

appellate forum €or excusing the black jurors is an insul t  to the intelligence 
a 

of any reasonable prson. &€endants i n  a medical malpractice case want jurors 

with ties to the medical ccmmunity. Plaintiffs' counsel many times t ry  ,to 

excuse for cause prospective jurors w i t h  medical tra.ining i n  a medical mdlprac- 

tice case. The panel in this case had an overwhelming number of prospective 

jurors [ 2 5  out of 351 who had ties to the ndical field. What occurred here is 

not even subtle. 
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mother recent case w i t h  far less compelling facts is Floyd v. ,State, 

511 S0.X 762 (F1a.M E A  1987). There, the issue before the Third District was 

whether the trial Judge had properly accepted at  face value the prosecutor's 

race-neutral explanations for ~e removal of black jurors t'nrcugh the exercise 

of premptory challenges. Immediately, a distinguishing feature is that a Neil 

inquiry was conducted, which of ccurse should have occurred here. ?he appellate 

court, at the outset, considered that the accused was black, the victim was of a 

different race, and ,the State had used five challenges to excuse black prospec- 

tive jurors. Additionally, "there were characteristics of some of the persons 

excused kjhich suggest that they muld not have been excused had they been 

white". (Id. a t  764) The party who has u t i l i zed  peremptory challenges to 

exclude black jurors "must articulate legitimate reasons crihich are clear and 

reasonably specific and which are related to the particular case to be tried". 

(Id. at  764, citing the language i n  Slappy). 

' 3  

\ 

& . . . .The foll&ing, r& said [in Slappy] muld weigh heavily 
against the legitimacy of any raceneutral explanation. . . . 
(5) disparate treatment where there is no difference between 
respnses given to the same questions by challenged and 
unchallenged venere persons (at 764). 

In Floyd, the appellate court noted that a black student had been 

excused bt a white student had rot  been challenged by the State. kcording to 

the Court, this "is strong evidence that the State Attorney's explanation m s  a 

subterfuge to avoid admitting discriminatory use of the perenptory challenge:'-, .. 

t 

( A t  765) . 
Tko recent cases decided by this Court, Bryant v. State, 565 So.2d 1298 

(Ela. 1990) and Reynolds v. State, So. 2d (Fla. Case No. 

75-680, winion f i l e d ,  January 31, 1991 [16 FW S159]), strongly supprt 
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Petitioners' position herein. In Bryant, the State exercised five of its first 

seven prmptory challenges to excuse black jurors and the trial court denied a 

request for a Neil inquiry. Eventually, s i x  of the twelve jurors that were - 
selected in the case were black. This Court reemphasized the holding in Slappy 

and Neil that i f  there is "any doubt as to the existence of a likelihood of 

impermissible bias" it "mst be resolved in  the objecting party's favor". ( A t  

1300) This was clearly not done here. The fact that s ix  blacks sat on the Jury 

mattered rot and a npw trial was granted for failure to conduct a N e i l  inquiry. 
u 

'Ihe Court emphasized that the N e i l  inquiry must be conducted on fhe scene, a t  

the time of trial, and,mt before the appllate court or Florida Supreme Court. 

In Reynolds v. State, the single black juror amow the prospective 

This Court held that the burden autmatically jurors was stricken by the State. 

shifted to the prosecution and the Neil inquiry was mandated. The excusal of 

the black juror must be "justified by neutral reasonable and nonpretextual 

reasons". It is subitted that under Reynolds, the burden m u s t  also 
. . 

(At  S160) 

shift tm Defendants, here, since the sole remaining black juror here only sat 

because Cefendants were out of challenges. Interestingly, the Fi rs t  District's 

winion i n  Reynolds v. State, 555 So.2d 918 (Fla.lst DCA 199@), which was 

quashed by the Florida Supreme Court, reflected that the sole black juror had 
\ 

stated during Voir Dire that her cousin had "overdosed" from taking cocaine and 

this was a case against a black defendant for possession of cocaine. w -  
Florida Supreme Court found that "the minority venire member's answers suggest 

no valid reason for excusal and the t r ia l  court then failed to require the State 

to explain its actions". 

Clearly, then under the facts i n  this case, there was no basis for 
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excusal of the four black jurors, particularly when the "pretext" of a "medical 

connection" was equally applicable to *ite jurors that sat on the Jury &o were 

not excused. ?he Third District herein apparently conducted some type of "de 

facto" N e i l  inquiry on the bare record and accepted the defendants' contention 

on appeal that "three'of the four stricken black panel m e m b e r s  had close ties to 

the medical oommunity''. (A .7 ) ,  and that somdmw justified their excusal. %is 

simply is not supported by the record, as reflected by the dissenting winion of 

b Judge Schwartz. 

The Third District herein relied in its majority Cpinion on Rehearing, 

Clarification and CertQfication, on this Qurt's recent decision in Feed v. 

State, 560 So.2d 203 (Fla.1990). That case is distinguishable on several 

grounds. Firstly, a White defendant brutally raped and murdered a white 

minister's wife and argued that black jurors I& been improperly excused by the 

prosecution. The 

Court discussed the fact that both the defendant and victim were white and two 

The prosecutor volunteered the basis for excusing the jurors. - 

black jurors were already seat& in  the case and stated that under those cir- 

cumstances the t r i a l  Judge had not abused his discretion in  concluding, after 

hearing the prosecutor's explanation, that the defense had failed to make a 
\ 

prima facie showing there was a strong likelihood the jurors were challenged 

because of race. Significantly, this Court recently discussed Bed i n  Reynolds 

v. State and explained i t s  Imlding: 

. . . . However. Reed rested on the assumDtion that. i n  the L 

context of that case, some sort of Neil inquiry must have 
been made in the first instance. Here, there was none at  
all. Deference cannot be shown to a conclusion that was - 
never made. ( A t  S160) 

Similarly, deference cannot be shown to a conclusion that was never 

made by the trial court herein, where no N e i l  inquiry was conducted. 
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11. THE TRIAL OLRT ERRED IN ITS INSTRUCTIOhT TO 'IYE JURY ON 
THE ISSUE OF THE STATTJI'E OF LIMITATIOIlJS AND I N  EXCLUDING 
EVIDENCE RELEVA" TO TIE ISSUE OF THE S"AlWI'E W LIMITATIONS. 

B. THE TRIAL COURT ERPED W EXCLUDING E V I E E E  FFCE MRS. 
HALL AND HER' ~ ~ I S T ,  DR. GRAVES, THAT MRS. J3W A 
SJBSIXUENT ABORTION BEALEE IXS. HERNANTlEZ AND M E  mLD 
MRS. HALL THAT IF SHE HAD MORE (331- ''IT WOULD HAPPEN 
AGAIN" . 
The Jury Instruction giver1 on the defense of the statute of limitations 

Altbugh this Court recently held in  was very mis1eading"and incanplete. 

Barron v. shapiro, 565 So.2d 1319 (Fla.11390), that the limitation per-id commen- 

ces *en the Plaintiff' should have knm either of the injury or the negligent 

act, the Jury aarge given and the apestion on the Interrogatory Verdict do mt 

canport with Barron. 

Plaintiffs' objections: 

The follawing question q p a r e d  on the Verdict Form, over 

When should Yir.< or Mrs. &ll have discovered the incidcn.t or 
injury giving rise to the present claim of negligence against 
the defendants. (R. 315) 

The choices were "on or before October 11, 1982" or "after October 11, 

1982 . 
t During deliberations, the jurors sent Gut a written note asking whether 

the term "incident or injury" on the Verdict Form was a typographical error: the 

Jury asked whether the question should read "incident of injury". me Court 

advised the Jury that it was not a typographical error. 
c.. 

This Court ewasized in  Brron v. shapiro: 

. . . . This is not a case &ere the disasterous consequences 
of the surgery does not becane apparent u n t i l  less than two 
years before the s u i t  was filed. Wreover, LWS. Shapiro had 
f u l l  access to the mdical records, and there was no fraudu- 
lent concealment. . . ( A t  1321). 

In this case, the oppsite is true. Although the Plaintiffs here aware 

n a general sense that their child had problems, they were reassured by the 

38 



I 
I 
.I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

defendant mysicians that Ebony wuld  he f ine and would t;e a normal child. They 

cer ta inly weren't a w a r e  of the disasteras consequences of Ebony's mental retar- 

dation un t i l  less than two years prior to the time s u i t  wts f i led.  mreover, 

there =re ample allegations and evidence of fracdulent concealment on the p r t  

of the ghysician doctmrs. k. Eierandez admit ted  at trial that he muld never 

tel l  a mother that her baby was brain damaged and he never told Mrs. Bll, 

although he remained Ebony's p d i a t r i c i a n  through August 1984. (T.631; 549) D r .  

Hernardez told Mrs. pll that Ebony's problems, altMugh he predicted she would 

be normal, were associated w i t h  the sickle  cell trait  of Mrs. E h l l  and that 

everythirq that cccurrp to  bony was related to abnormalities i n  irs. ~ 1 1 ' s  

body. (T.1528-29; 1578; 1608; 1579) l~trs. -11 was advised by Dr. Hernandez 

that Ebony's problens muld reoccur in any subsequent birth, because of lyars. 

E3all's problems. (T.549; 1578) 

- 3  

Pla in t i f f s  requested an instruction to the Jury on the issue of fraudu- 

l en t  concealment (P la in t i f f s '  requested Jury Instruction No. 9), but the Court 

refused this instruction. (T.2231-2233) The instruction given by the  trial 

court and the special Interrogatory Verdict simply e l imina ta  this en t i r e  con- 

cept from the Jury's consideration. 

t 

a 
Under Florida l a w ,  i n  a m e d i c a l  malpractice action, the limitations 

period may be tolled 'y a defendants' concealment of the true facts.  Swagel v. 

Goldman, 393 So. 2d 65 ( F l a . 3  DCA 1981) : E l l i o t t  v. Barrow, M.D. , 526 So. 2d + 

(Fla . ls t  DCA 1988). In Phi l l ips  v. Wase Hospital and Clinic, 455 So.2d 1058 

(Fla.2d CCA 1984), the Second D i s t r i c t  held that fraud, concealment or inten- 

t ional  misrepresentation of facts  that conceal either the negligence or injury 

will extend the l imi ta t ions  priod. It was clear ly  error for the trial court 
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to prevent P l a i n t i f f s  f r o m  presenting their theory to the trial court. 

Mdi t iona l ly ,  critical evidence on the issue of fraudulent concealment 

and the defense of the s t a t u t e  of limitations was improperly excluded by the 

trial court. ?he trial  court excluded evidence that based u p n  misrepresen- 

tations from &. Eaee and Dr .  Hernandez, Mrs. I-hll  terminated a subsequent 

pregnancy to avoid the congenital problem which she was told would recur i f  she 

had any more children. The history contained within the medi- 

cal records of Dr. GFaves, Mrs. Hall's gynecologist during the subseqent Fried 

i n  question, r e f l e c t s  that it was Mrs. €hll's mderstatlding, through her 

history, that She could not have additional &ildren because of a &oblem with 

her body that had caused problems to Ebony. 

(T.1528,1530-1) 

- a  

\\ 

Prior to trial, the trial court granted a Motion i n  firnine, excluding 

any and all evidence re l a t ing  to the subsequent abortion and the trial court 

never waivered f r o m  that rul ing.  (T.9-12) mch of this testimny was prof- 

f e r d .  (T.1792-3; 806-808) Although P l a i n t i f f s '  counsel advised the Court that 

there m s  rn c l a i m  fo r  damages i n  connection w i t h  the subsequent abortion, he 

argued that the evidence was nevertheless very relevant on t3e issue of frauclu- 

l e n t  concealment and the defense of the s t a t u t e  of limitations. 'Ihe t r ia l  cart 

indicated it would mt consider any fur ther  argument. (T.12) 

* c 

a 

This evidence was clearly relevant i n  that it tended to prove or 

disprove inaterial facts ,  including Mrs. Bll's state of mind and the defendant& 

concealment and misrepresentations $90.401, Florida S ta tu tes  (1987). 

In his or ig ina l  dissent ing Opinion, Judge Schwartz stated that the 

trial court erred in  excluding evidence of the subsequent abortion, for the 

reasons set for th  above : 
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. . . [Tfie court should not have excluded evidence that 
the child's mother, believing that her child's injury had 
been caused by a congenital problem i n  her *ich might recur, 
rather than the malpractice of the present appellees, aborted 
a sUbsequent pregnancy. ?his testimony was obviously p r -  
suasively s ign i f icant  as to whether she actual ly  knew or 
should have known the actual  cause of the f i r s t  child's 
i n j u r i e s  and was thus directly relevant to the l imitat ions 
issue. Since a l l  relevant testimony is presumptively 
admissible, Fla. Evidence Code Section 90.402, and I see no 
foundation fo r  the claim that there was any prejudicial  
impact to this testimony, much less one which would Overcane 
its probative value, . . . . I w o u l d  find error on this 
ground as w e l l .  (A.4) 

it 

111. THE TRIAL COURT ERRED I N  REFUSING TO INS- THE JURY 
ON l N T E R m I N G  CAUSE. 

.: 

The concept of intervening cause r e fe r s  to an act of negligence, some 

natural  cause, or s o m e  other causal fac*r ~ i c h  occurs a f t e r  the negligence 

m p l a i n e d  of.  This is distinguishable from a concurring cause hich re fe r s  to 

a causal factor hich occurs at  the same t i m e  as the negligence canplained of. 

Tilley v. &ward €bspi&tl Dis t i i c t ,  458 So.2d 817 (Fla.4th LXA 1984). 

In this case there were multiple tort feasors as w e l l  as natural  

causes: indeed, there were a "string of causes" that did mt occur at the same 

t i m e ,  commencing w i t h  Mrs. Hall's prqnancy through Ebony's t ransfer  and hospi- 

t a l i za t ion  a t  Miami o l i l d ren ' s  mspital (referred to as V a r i e t y  Children's 
z 

Fbspital at  trial). There was evidence of multiple causes of Ebony's damage, 

including natural  causes and negligence that occurred after the negligence cq 

the par t  of the Hospital and k. Bul Hernandez; said causes may also 'have 

contributed or acted in combination with the riegligence of James Archer Smith 

Fbspital and/or D r .  Paul Hernandez. There was evidence that the t ransfer  t e a m  

from Variety Children's Hospital fa i led to provide suf f ic ien t  oxygen to &ny 
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and she suffered multiple seizures;  that a o n y  had a continuing disease process 

"persis tent  f e t a l  circulation" that caused her brain damage Over an extended 

period of t i m e ,  including the period of t i m e  a f t e r  she was transferred to 

V a r i e t y  a i l d r e n ' s  mspital. 

P la in t i f f s  Yequested that the trial court give Standard Jury 

Instructions S.l(a) [legal cause] S . l (b )  [concurring cause]: and S. l (c)  

[intervening cause] (T.2234-2237). ?he Court denied P la in t i f f s '  request €or an 

inst ruct ion on hteryening cause. (T.2237) As i f  on cue, the Jury sen t  a note 

to the trial judge during deliberations stating: 

"We need furthe? explanation on legal cause of i n  jury. 'I 

The Jury was reinstructed on legal cause and concurrent cause but  again 

the trial m r t  did mt ins t ruc t  the Jury on 'lintevening cause". me b a i l i f f  

then advised the trial court that the Jury had asked fo r  a copy of the instruc- 

t i o n  on causation but the trial court declined to do so. . 
Where, as here, there are multiple defendants, complex fac ts ,  natural  

causes and a t i m e  frame, consis t ing of pregnancy through early prenatal  care, an 

instruct ion on intervening cause is necessary. 

L i t igants  have the right to have the trial court  i n s t ruc t  the Jury on 

the l a w  applicable to a l l  issues  i n  the case. T i l l y  v. Broward Hospital 

D i s t r i c t ,  supra. A concurring cause is one that occurs "at the same t i m e "  anG 

is c l ea r ly  distinguishable from an "intervening cause". The giving of an - 
inst ruct ion on concurrent causes did mt cure the error, here. See Autrey v. 

'c 

Carroll, 240 S0.2d 474 (Fla.1970); Higgins v. Johnson, 434 So.2d 976 (Fla.2d CCA 

1983). 

The instruct ions on causation, as given, were misleading and 

incanplete, as evidenced by the Ju ry ' s  confusion. 
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IV. THE TRIAL COURT ICJ REFUSING TO PERNIT .EBONY To BE 
QUESTIONED BY COUNSl% AT TRIAL OR To DEMONSTRATE HER 
D I S I W I L 1 ' ~ I E S  AT TRIAL. 

Pet i t ioners  urge this Court to also find that it has an abuse of 

d i scre t ion  for the trial court to refuse to prmit the minor bra in  damaged 

chi ld ,  Ebony €fall, to be b r i e f ly  questioned by counsel at  trial. The extent of 

m n y ' s  brain damage was contested at trial; the defendants claiming that Ebony 

was only very mildly retarded and muld not need additional therapy or e q u i p  

ment. IXlring Closing Argument, k. Hernandez' counsel stated that "her mild 

retardation, accordin? to Dr . Ixlchowny, is improving". (T. 2334) 

As is cer ta in ly  customary i n  trials of this nature, Plaintif-fs'  cumsel 

called Ebony ell to the w i t n e s s  stand, to ask her a few questions, have her 

attempt to d r a w  a circle and demonstrate her capbilities to the Jury. Earl ier  

i n  the trial, P l a i n t i f f s '  m s e l  alluded to the fac t  that Ebony would be 

test i fying and the Jury could see for  themselves that she was retarded. (T. 37) 

W i t b u t  any objections. from defense counsel, the trial court, on its own, 

excluded Ebony's testimony and muld  not prmit Ebony to even b r i e f l y  

demonstrate her disabilities to the Jury. (T. 1450-1455; 1507-1514; 2198-2200) 

The trial court stated that the minor P la in t i f f  was not m p e t e n t  to t e s t i f y  and 

could not take an oath. (T.1452) The Court fur ther  stated, a f t e r  hearing 

fur ther  arguments from counsel, that any testimony should be excluded because 

the prejudicial  e f fec t  mu ld  greatly outweigh any probative value. (T. 1511) 
.*-- -*  

Pet i t ioners  submit that this two week tr ial  was all about Ebony Hall 

and she had a perfect right, although only seven and brain damaged, to r e spnd  

to a few questions ,presented to her by counsel. It is most r e s p c t f u l l y  sub- 

m i t t e d  that the trial court improperly acted as an advocate for  defense ccunsel 
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i n  SurmMrily excluding this testimony. See Tklcott v. bll, 224 sO.2d 420 

(Fla.3d DZA 19691, cert. den. 232 So.2d 181 (Fla.1969); Florida Greyhound Lines 

v. Jones, 60 S0.2d 396 (Fla.1952); Florida b tor  Lines v. B r a d l e y ,  164 So.2d 360 

(Fla.1935). 

Ebony &ill and her ,=rents did not receive a fair trial. For the 

ream% stated above, the f ina l  judgments i n  favor of these defendants should be 

reversed and the cas3iremanded for  a new trial on all issues. 

Respectfully submitted , 

STAJYIEY M. RXENBLATT, P.A. 
Concord Building Penthouse 
66 West Flqler St ree t  
M i a m i ,  Florida 33130 
(305) 374-6131 
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