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INTRODUCTION 

T h i s  b r i e f  is f i l e d  on  b e h a l f  o f  Respondents/CrossAPetitioners 

H o s a i n  Daee, M.D, and  Hosa in  Daee, M O D . ,  P . A . ,  D e f e n d a n t s  i n  t h e  

t r i a l  c o u r t  medical m a l p r a c t i c e  a c t i o n  and  A p p e l l e e s / C r o s s i  

A p p e l l a n t s  b e f o r e  t h e  T h i r d  D i s t r i c t  C o u r t  of Appeal ,  

Petitioners/CrossiRespondents are  Ebony H a l l ,  a minor ,  by  and  

t h r o u g h  her p a r e n t s  and n a t u r a l  g u a r d i a n s ,  James H a l l  and  Emily 

H a l l ,  a n d  James H a l l  and  Emily H a l l ,  I n d i v i d u a l l y ,  P l a i n t i f f s  

be low,  and  Appellants/Cross-Appellees b e f o r e  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal, Raul Hernandez ,  M O D . ,  C i t y  of  Homestead d/b/a 

James A r c h e r  Smi th  H o s p i t a l ,  a n d  t h e  F l o r i d a  P a t i e n t s  Compensa t ion  

Fund were a l s o  named D e f e n d a n t s  i n  t h e  t r i a l  c o u r t  a c t i o n ,  were 

Appel lees  b e f o r e  t h e  D i s t r i c t  C o u r t ,  a n d  a r e  Responden t s  i n  t h i s  

matter.  

T h e  pa r t i e s  w i l l  be referred t o  a s  P e t i t i o n e r s / P l a i n t i f f s  and 

R e s p o n d e n t s / D e f e n d a n t s  a s  well as  by name. 

The f o l l o w i n g  symbols  w i l l  be used  f o r  r e f e r e n c e  p u r p o s e s :  

" R "  f o r  r e f e r e n c e s  t o  t h e  r e c o r d  on  appeal .  

"TR" f o r  r e f e r e n c e s  t o  t h e  t r i a l  t r a n s c r i p t .  

u n l e s s  i n d i c a t e d  t o  t h e  c o n t r a r y ,  a l l  emphas i s  h a s  b e e n  

s u p p l i e d  by c o u n s e l .  
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POINT ON CROSSgAPPEAL 

THE T R I A L  COURT E R R E D  I N  D E N Y I N G  CROSSA 
P E T I T I O N E R S '  M O T I O N  FOR DIRECTED V E R D I C T  AT 
THE E N D  OF CROSSSRESPONDENTS' CASE I N  CHIEF AS 
CROSSARESPONDENTS HAD FAILED TO ESTABLISH A 
P R I M A  FACIE CASE OF NEGLIGENCE A G A I N S T  DR. 
DAEE,  

P l a i n t i f f s  have  s e e m i n g l y  m i s i n t e r p r e t e d  s t a t e m e n t s  made i n  

C r o s s L P e t i t i o n e r s '  I n i t i a l  B r i e f  i n  t h e  CrosscAppea l ,  a s  t h e y  have  

s t a t e d  t h a t  D r .  Daee h a s  acknowledged t h a t  t h e r e  was ample e v i d e n c e  

o f  h i s  n e g l i g e n c e .  T h i s  s t a t e m e n t  i s  i n c o r r e c t .  D r .  Daee h a s  n o t  

acknowledged t h a t  t h e r e  was ample e v i d e n c e  o f  h i s  n e g l i g e n c e ;  h e  

mere ly  acknowledged t h a t  P l a i n t i f f s  i n t r o d u c e d  e x p e r t  t e s t i m o n y  t o  

t h e  e f f e c t  t h a t  h i s  c o n d u c t  f e l l  below t h e  a p p l i c a b l e  s t a n d a r d  o f  

care. 

D r .  Daee s u g g e s t s  t h a t  t h i s  C o u r t  c a r e f u l l y  e x a m i n e  t h e  

t e s t i m o n y  P l a i n t i f f s  have  c i t e d  a s  s u f f i c i e n t  t o  e s t a b l i s h  a prima 

f a c i e  case a g a i n s t  D r .  Daee. P l a i n t i f f s  a s se r t  t h a t  D r ,  Rosenzweig 

t e s t i f i e d  " t h a t  i n  a l l  p r o b a b i l i t y  s e r i o u s  d e c e l e r a t i o n s  on t h e  

f e t a l  m o n i t o r  s t r i p  c a u s e d  oxygen d e p r i v a t i o n  t o  EBONY HALL, 

r e s u l t i n g  i n  h e r  cerebral p a l s y ,  s e i z u r e  d i s o r d e r  and  b r a i n  

damage." (Answer  B r i e f  pg,  2 1 )  D r .  Rosenzweig a c t u a l l y  t e s t i f i e d  

a s  f o l l o w s :  

Q, Can t h i s  t i m e  of  oxygen d e p r i v a t i o n  c a u s e  

A ,  I t  can.  
Q. C e r e b r a l  p a l s y ?  
A .  I t .  can.  
Q. S e i z u r e  d i s o r d e r s ?  

b r a i n  damage? 
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- -  

A. I t  can .  
Q. And i f  i t  c o n t i n u e s  s e v e r e l y  enough,  and  

l o n g  enough,  c a n  i t  c a u s e  t h e  d e a t h  of  
t h e  baby? 

A .  Y e s ,  i t  can .  

(Rosenzweig a t  3 7 d 3 8 ) .  

D r ,  Rosenzwe ig ' s  t e s t i m o n y  a s  t o  what  'lean" happen  amounts  t o  

n o t h i n g  more t h a n  o p i n i o n s  a s  t o  m e d i c a l  p o s s i b i l i t i e s .  

P l a i n t i f f s  s e e k  t o  t u r n  D r .  Rosenzwe ig ' s  t e s t i m o n y  a s  t o  

m e d i c a l  p o s s i b i l i t i e s  i n t o  t e s t i m o n y  of  m e d i c a l  p r o b a b i l i t i e s  by 

r e f e r r i n g  t o  D r ,  Rosenzwe ig ' s  s t a t e m e n t  on c r o s s s e x a m i n a t i o n  

f i f t y - f o u r  p a g e s  l a t e r  t h a t  " w e  a r e  t a l k i n g  a b o u t  p r o b a b i l i t i e s ,  

n o t  p o s s i b i l i t i e s . "  (Rosenzweig a t  9 2 ) .  Dr, Daee asserts t h a t  

t h i s  t y p e  o f  c a t c h B a l l  s t a t e m e n t  made f i f t y  p a g e s  a f t e r  t h e  

i n i t i a l  o p i n i o n  i s  n o t  s u f f i c i e n t  t o  e l e v a t e  a s t a t e m e n t  t h a t  

s o m e t h i n g  "can" happen  i n t o  a n  o p i n i o n  o f  m e d i c a l  p r o b a b i l i t i e s .  

R a t h e r  t h a n  t e s t i f y i n g  t h a t  D r ,  Daee's a l l e g e d  d e l a y  i n  

a r r i v i n g  a t  t h e  h o s p i t a l  c a u s e d  Ebony ' s  i n j u r y ,  D r .  Rosenzweig 

a c t u a l l y  s u g g e s t e d  t h a t  e v e r y t h i n g  was f i n e  u n t i l  D r ,  Daee t u r n e d  

t h e  baby o v e r  t o  t h e  H o s p i t a l  p e r s o n n e l .  

H i s  d e p o s i t i o n ,  i n  f a c t ,  s t a t e s  t h a t  h e  d i d  
n o t  h a v e  t i m e ,  a n d  w o u l d n ' t  h a v e  had t i m e  t o  
d o  a c e s a r e a n  s e c t i o n  b e f o r e  t h e  p a t i e n t  would 
h a v e  d e l i v e r e d  by h e r s e l f .  I a g r e e  w i t h  t h a t .  
H e  d i d  d e l i v e r  t h e  baby by f o r c e p s .  And h e  
s e c t i o n e d  t h e  baby w i t h  a b u l b ,  t a k i n g  t h e  
meconium o u t  of  t h e  n a s a l  pha rynx  and  t h e  
mouth.  U p  u n t i l  t h a t  p o i n t ,  e v e r y t h i n q  was 
f i n e ,  

A t  t h i s  p o i n t ,  h e  t u r n e d  t h e  baby  o v e r  t o  a n  
e x p e r t  i n  t h e  f i e l d ,  o r  w e  presume a n  e x p e r t  
i n  t h e  f i e l d ,  o f  t a k i n g  care o f  t h i s  t y p e  of  
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prob lem,  t h e  problem b e i n g  a baby who may w e l l  
h a v e  meconium, heavy ,  t h i c k  meconium, down 
i n t o  i t s  l u n g  o r  c e r t a i n l y  i n  t h e  t rachea ,  
(Rosenzweig pg. 48) , 

The b a l a n c e  of  t h e  o p i n i o n s  of  D r .  Rosenzweig r e l i e d  upon by  t h e  

P l a i n t i f f s  a l s o  were n o t  e x p r e s s e d  a s  o p i n i o n s  o f  m e d i c a l  

p r o b a b i l i t i e s .  

The o p i n i o n  of D r .  She r  c i t e d  by P l a i n t i f f  a l s o  d i d  n o t  m e e t  

t h i s  s t a n d a r d .  A s  P l a i n t i f f s '  f a i l e d  t o  p r e s e n t  t e s t i m o n y  t h a t  D r .  

Daee's a l l e g e d  n e g l i g e n c e  more l i k e l y  t h a n  n o t  c a u s e d  Ebony H a l l ' s  

i n j u r y  t h e  t r i a l  c o u r t  s h o u l d  have  e n t e r e d  a d i r e c t e d  v e r d i c t  i n  

f a v o r  of Dr. Daee. GOODING v. UNIVERSITY HOSPITAL BUILDING, INC., 

445 So.2d 1015 ( F l a ,  1984); BEISEL v. LAZENBY, 444 So.2d 953 ( F l a .  

1 9 8 4 ) .  
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CONCLUSION 

For  t h e  a f o r e m e n t i o n e d  r e a s o n s ,  Respondents/CrossdPetitioners 

H o s a i n  Daee, M.D. a n d  Hosa in  Daee, M.D. ,  P.A. r e s p e c t f u l l y  reques t  

t h a t  t h i s  C o u r t  reverse t h e  r u l i n g s  of  t h e  t r i a l  c o u r t  and T h i r d  

D i s t r i c t  C o u r t  of  Appeal  and  d i r e c t  t h a t  a v e r d i c t  b e  e n t e r e d  i n  

f a v o r  of C r o s s - P e t i t i o n e r s  and a g a i n s t  C r o s s a R e s o p n d e n t s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

DEBRA J .  SNOW 
ROBERT M. K L E I N  
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