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PREFACE 

This is Petitioners' Initial Brief on the merits. The 

record will be generally referred to as (R. -  1 .  The 

Appendix will be generally referred to as (App. 1 .  All 

emphasis in this brief is supplied by the writer. 

iv 



STATEHEMI' OF THE FACTS A N D  OF THE CASE 

The decision to be reviewed is the affirmance of the 

trial court's finding that Respondents were not agencies as 

defined in Fla. - -- Stat. 119.011(2) which would mandate the 

production of documents generated in the performance of 

Respondents' service contract with the School District of Palm 

Beach County, Florida. (R. 165-168) 

Petitioners/Appellants (hereinafter referred to as 

Petitioners) NEWS AND SUN-SENTINEL COMPANY [NSS], is a Delaware 

corporation d/b/a The Fort Lauderdale News and Sun-Sentinel. 

Petitioner is a newspaper of general circulation in both Broward 

and Palm Beach Counties. Petitioner JOSEPH C. NUNES [NUNES] is 

employed by NSS as one of its reporters. 

Respondents SCHWAB, TWITTY & HANSER ARCHITECTURAL 

GROUP, INC. and PAUL M. TWITTY [Respondents] are a private 

corporation and officer of the private corporation, respectively, 

who had contracted with the Palm Beach County School District, a 

political subdivision of the State of Florida. Respondents had 

contracted to provide architectural services for the 

construction of certain school building facilities to be built 

by the Palm Beach School District. (R. 166). Respondents were 

paid for the professional services they rendered with public 

funds from the School District, payments being authorized by the 

Palm Beach County School Board. 

On April 12, 1990 Petitioner NUNES, on behalf of the 

NSS, wrote to Respondent TWITTY requesting that he be allowed to 
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i n s p e c t ,  p u r s u a n t  t o  Chap te r  1 1 9 ,  F lor ida  S t a t u t e s ,  a l l  f i l e s  

p e r t a i n i n g  t o  t h e  f o l l o w i n g  P a l m  Beach County School D i s t r i c t  

p r o j e c t s :  L i m e s t o n e  C r e e k  E l e m e n t a r y  S c h o o l ;  L igh thouse  

Elementary School; Cypress T r a i l s  Elementary School: Indian Pines 

Elementary School ;  C i t r u s  Cove Elementary School :  D e l  Prado 

Elementary School and Canal Point Elementary School. (R.  8 ) .  

T h i s  i n i t i a l  r e q u e s t  w a s  narrowed f u r t h e r  by P e t i t i o n e r ' s  

a t t o r n e y  t o  i n c l u d e  o n l y  I n d i a n  P i n e s  Elementary School and 

Limestone Elementary School. (R.  9 ) .  Respondents refused t h e  

r e q u e s t e d  p r o d u c t i o n  s t a t i n g  t h a t  t h e y  w e r e  no t  an agency o r  

agencies  wi th in  the  meaning of the  d e f i n i t i o n  set  f o r t h  i n  F l a .  

S t a t .  1 1 9 . 0 1 1 ( 2 ) .  

P e t i t i o n e r s  f i l e d  t h e i r  P e t i t i o n  f o r  P roduc t ion  of 

Documents Pur suan t  t o  F l o r i d a  S t a t u t e  1 1 9  w i t h  a demand fo r  

immediate h e a r i n g .  ( R .  1 - 9 ) .  The cause w a s  heard by C i r c u i t  

Judge Richard B. Burk i n  t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t  i n  and 

f o r  P a l m  Beach County on May 1, 1 9 9 0 .  A t  the  conclusion of t he  

h e a r i n g  h e l d  o n  May 1, 1 9 9 0 ,  J u d g e  Burk r u l e d  t h a t  t h e  

Respondents w e r e  no t  agencies wi th in  the  s t a t u t o r y  d e f i n i t i o n  and 

d id  not  have t o  produce the  records.  (R.  165-168). 

0 

A t r a n s c r i p t  of those proceedings was made and is  p a r t  

of t he  record f o r  t h e  Cour t ' s  review. (R.  9 7 - 1 6 4 ) .  

The Order en tered  by Judge Burk on May 9 ,  1 9 9 0  w a s  a 

F ina l  Order with pre judice  on the  i s s u e s  r a i s e d  by P e t i t i o n e r s  i n  

t h e i r  P e t i t i o n  f o r  Production of Documents. 

P e t i t i o n e r s  f i l e d  t h e i r  appeal with t h e  Fourth D i s t r i c t  
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Court of Appeals on May 25,  1 9 9 0 .  The Fourth D i s t r i c t  Court of 

A p p e a l ,  a f t e r  o r a l  argument by counse l  f o r  t h e  r e s p e c t i v e  

p a r t i e s ,  r e n d e r e d  i t s  o p i n i o n  on December 5 ,  1 9 9 0  (App. 1-3)  

a f f i r m i n g  t h e  t r i a l  c o u r t ' s  f ind ing  t h a t  respondents w e r e  no t  

a g e n c i e s  w i t h i n  t h e  d e f i n i t i o n  of F l a .  S t a t .  1 1 9 . 0 1 1 ( 2 )  and 

c e r t i f y i n g  t h e  f o l l o w i n g  q u e s t i o n  f o r  rev iew t o  t h e  F l o r i d a  

Supreme Court: 

Does a c o r p o r a t i o n  a c t  on behalf of a 
p u b l i c  a g e n c y  when h i r e d  by a coun ty  t o  
per form p r o f e s s i o n a l  a r c h i t e c t u r a l  s e r v i c e s  
f o r  t he  cons t ruc t ion  of a school so a s  t o  be 
s u b j e c t  t o  t h e  provis ions  of Chapter 1 1 9  of 
t h e  F lor ida  S t a t u t e s ?  

T h i s  C o u r t  has  a c c e p t e d  t h e  c e r t i f i e d  q u e s t i o n  f o r  

review. 
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SUMMARY OF ARGUMENT 

T h e  T r i a l  Court e r red  and committed reversible  e r r o r  

when it found t h a t  the Respondents were not agencies within the 

meaning of F l a .  -- Stat .  119.011(2) Both the T r i a l  Court and the 

Fourth D i s t r i c t  ignored the c l ea r  i n t e n t  of the broad de f in i t i on  

adopted in  the S ta tu te  and disregarded the f a c t  tha t  the records 

sought had been generated by the Respondents i n  performance of a 

s e r v i c e  c o n t r a c t  with a governmental agency for  which services  

t h e  Respondents had been paid w i t h  public funds. The opinion of 

the Fourth D i s t r i c t  should be quashed, the Respondents declared 

t o  be agencies  w i t h i n  t h e  s t a t u t o r y  d e f i n i t i o n ,  t h e  records 

ordered produced, and at torneys’  fees fo r  the lower court  act ion 

and the appeals should be awarded t o  Pet i t ioners .  

4 



ARGUMENT 

THE DISTRICT COURT ERRED IN IT'S AFFIRMANCE 
OF THE TRIAL COURT'S RULING THAT THE 
RESPONDENT WAS NOT AN AGENCY WITHIN THE 
MEANING OF FLA. - STAT. 119.011(2) AND IN 
DENYING PETITIONERS' PETITION FOR PRODUCTION 
OF RECORDS. THE CERTIFIED QUESTION SHOULD BE 
ANSWERED IN THE AFFIRMATIVE. 

- 

The r e q u e s t e d  r eco rds  are those records generated by 

Respondents i n  the  performance of t h e i r  service contract  ( s )  with 

t h e  School D i s t r i c t  f o r  cons t ruc t ion  of school f a c i l i t i e s .  The 

p a r t i e s  s t i p u l a t e d  t h a t :  

a )  SCHWAB, TWITTY & HANSER ARCHITECTURAL GROUP, I N C . ,  

had con t r ac t s  with the  School Board of P a l m  Beach County, 

F l o r i d a  t o  p r o v i d e  p r o f e s s i o n a l  a r c h i t e c t u r a l  se rv ices  

r e l a t i v e  t o  t h e  c o n s t r u c t i o n  of I n d i a n  P i n e s  Elementary 

School and Limestone Creek Elementary School: 

b )  SCHWAB, TWITTY & HANSER ARCHITECTURAL GROUP, I N C . ,  

w a s  pa id  by t h e  School Board of P a l m  Beach County, F lor ida  

f o r  p r o f e s s i o n a l  a r c h i t e c t u r a l  se rv ices  p u r s u a n t  t o  t h e  

contracts: ( R .  165-166). 

The Court  found : 

( a )  That  t h e r e  a r e  c o n t r a c t s  between SCHWAB, 

TWITTY & HANSER ARCHITECTURAL GROUP, I N C . ,  and t h e  School 

Board of P a l m  Beach County, F lor ida  f o r  t he  employment of 

a r c h i t e c t s  t o  perform a r c h i t e c t u r a l  services assoc ia ted  with 

t h e  cons t ruc t ion  of schools. 
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(b )  That the  providing of educat ional  f a c i l i t i e s  

by the  School Board is a governmental func t ion  b u t  t ha t  the  

a r c h i t e c t u r a l  services f o r  designing i s  not  a governmental 

funct ion.  (R.  166-168). 

P e t i t i o n e r s  contend t h a t  as a consequence of con t r ac t ing  with and 

per forming  under  t h e i r  c o n t r a c t  w i t h  t h e  School D i s t r i c t  t h e  

Respondents are an "agency" a s  def ined i n  Fla.  Stat .  119.011(2). 

The records generated by Respondents on t h e  sub jec t  cons t ruc t ion  

p r o j e c t s  are, t he re fo re ,  wi th in  the purview of F l a .  Stat .  1 1 9  and 

come wi th in  the d e f i n i t i o n  of a publ ic  record a s  de l inea ted  by 

F l a .  S t a t .  119.011(1). T h e  p r o f e s s i o n a l  s e r v i c e s  of t he  

Respondents i n  performing the service con t r ac t  were an i n t e g r a l  

p a r t  of t h e  School D i s t r i c t ' s  p r o c e s s  f o r  implementing i t s  

dec i s ion  t o  expand i t s  educat ional  f a c i l i t i e s .  

Respondents deny t h a t  they are an agency a s  def ined by 

F l a .  S t a t .  119.011(2) a n d  m a i n t a i n ,  t h a t  a s  p r o f e s s i o n a l  

i n d e p e n d e n t  c o n t r a c t o r s  t h e  r e c o r d s  g e n e r a t e d  by t h e i r  

performance of their  se rv i ce  con t r ac t  with the  publ ic  e n t i t y  are 

exempted from the requirements of the F lor ida  Public Records A c t  

( F l a .  S t a t .  1 1 9 ) .  Respondents  seek t o  c l o a k  as  p r i v a t e  the 

f i l e s  and records they generated a s  a r e s u l t  of the performance 

of the service con t r ac t .  I f  P e t i t i o n e r s '  request i s  denied the 

p u b l i c ' s  s t a t u t o r y  and c o n s t i t u t i o n a l  r i g h t  t o  know what is 

t r a n s p i r i n g  d u r i n g  p u b l i c  c o n s t r u c t i o n  and what expenses are 

being incurred by the publ ic  agency a r e  barred.  Without access 

t o  t h e  r e c o r d s ,  P e t i t i o n e r s  w i l l  o n l y  be ab le  t o  r e c o u n t  
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unconfirmed a l l e g a t i o n s  and hearsay. Public inspec t ion  of t he  

r eco rds  is  c r i t i ca l  because the  publ ic  has a r i g h t  t o  know why 

and how p u b l i c  funds  f o r  t h e  School D i s t r i c t  cons t ruc t ion  are 

being administered and how the  publ ic  business  i s  being conducted 

and a t  what c o s t .  P e t i t i o n e r s  shou ld  n o t  have t o  r e l y  upon 

e i t h e r  the  se l f - serv ing  pronouncements of Respondents, s o l e l y  the  

D i s t r i c t  f i l es  o r  unconfirmed a l l e g a t i o n s  made by t h i r d  persons. 

Fla.  -- Stat .  1 1 9 . 0 1 1 ( 2 )  s tates a s  follows: 

( 2 )  "Agencyn means any s t a t e ,  
c o u n t y ,  d i s t r i c t ,  a u t h o r i t y ,  o r  
m u n i c i p a l  o f f i c e r ,  d e p a r t m e n t ,  
d i v i s i o n ,  b o a r d ,  b u r e a u ,  
commission, o r  o t h e r  s epa ra t e  u n i t  
o f  g o v e r n m e n t  c r e a t e d  o r  
e s t a b l i s h e d  by l a w  and any o t h e r  
p u b l i c  o r  p r i v a t e  agency, person, 
p a r t n e r s h i p ,  c o r p o r a t i o n ,  o r  
business  e n t i t y  a c t i n g  on behalf of 
a n y  p u b l i c  a g e n c y .  ( E m p h a s i s  
added).  

A l l  r e c o r d s  i n  t h e  c u s t o d y  of a corpora t ion  such a s  

R e s p o n d e n t s  t h a t  h a v e  b e e n  g e n e r a t e d  a s  a r e s u l t  of work 

performed pursuant t o  a g ran t  con t r ac t ,  pa id  f o r  by publ ic  funds, 

must be  immediately produced f o r  i n s p e c t i o n  and copying when 

requested,  un le s s  t h e r e  i s  a s p e c i f i c  s t a t u t o r y  exemption which 

the  agency shows app l i e s  t o  those records.  F l a  Stat .  1 1 9 . 0 1  (1) ; 

-- F l a .  S t a t .  1 1 9 . 0 1 1 ( 2 ) ;  Rose v. D'Alessandro, 380 So.2d 419 ( F l a .  

1980) ; Byron, Harless, Schaffer ,  Reid and Associates  v. S t a t e  ex 

r e l .  Schnellenberg,  360 So.2d 83 (Fla .  1st DCA 19781, r e v ' d  on 

o t h e r  grounds, 379 So.2d 633 (Fla .  1980): Wait V. F lor ida  Power 

& Light  Co., 372 So.2d 420 ,  422  ( F l a .  1 9 7 9 ) ;  Bludworth v. P a l m  
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Beach Newspaper, I n c . ,  4 7 6  So.2d 7 7 5 ,  779 ,  n.1 ( F l a .  4 th  DCA 

1 9 8 5 ) ,  rev. d e n i e d ,  488 So.2d 67  ( F l a .  1 9 8 6 ) ;  S t a t e  ex rel. 

Cummer v. Pace, 118 F l a .  4 9 6 ,  1 5 9  So. 679 ,  6 8 1  ( F l a .  1935).  

I n  Donner V. Ede ls te in ,  415 So.2d 830 (3rd DCA, 1982) 

the D i s t r i c t  Court held t h a t  the records generated by a p r i v a t e  

a t t o r n e y  r e t a ined  by t h e  C i t y  of M i a m i  t o  represent  it i n  pending 

l i t i g a t i o n  w e r e  c l e a r l y  publ ic  records.  The Public Records A c t  

i n  e f f e c t ,  under the r a t i o n a l e  of Donner, overrode any a t torney-  

c l i e n t  p r i v i l e g e  t h a t  m a y  have e x i s t e d  under F l a .  S t a t .  90.502. 

R e s p o n d e n t s  i n  t h e  c a s e  a t  bar  do n o t  en joy  any s t a t u t o r y  

p r i v i l e g e  t h a t  would o p e r a t e  t o  exempt d i s c l o s u r e  of t h e i r  

records.  Which is  t o  say,  there i s  no b a s i s  i n  f a c t  o r  law t o  

c o n f e r  an  e x e m p t i o n  on R e s p o n d e n t s  when one  of t h e  more 

s a n c t i f i e d  p r i v i l e g e s ,  a t t o r n e y - c l i e n t ,  w a s  overridden by the 

0 o p e r a t i o n  of t h e  F l o r i d a  P u b l i c  Records A c t .  Respondents '  

argument simply cannot s tand  muster when it i s  con t r a s t ed  with 

t h e  r a t i o n a l e  of t h e  Donner case and i t s  progeny. 

T h e  p a r t i e s  have s t i p u l a t e d  t h a t  SCHWAB, TWITTY & 

HANSER ARCHITECTURAL G R O U P ,  I N C .  is a p r i v a t e  corpora t ion  and 

t h a t  PAUL M. TWITTY i s  an o f f i c e r  of s a id  co rpora t ion .  The 

Respondents entered a se rv i ce  con t r ac t  w i t h  t he  School D i s t r i c t  

f o r  the purpose of performing o r  a s s i s t i n g  i n  the  performance of 

o f f i c i a l  agency business .  A s  a r e s u l t  of t h e i r  p a r t i c i p a t i o n  i n  

t h e  performance of o f f i c i a l  agency bus iness ,  pursuant t o  t he i r  

c o n t r a c t ,  t he  Respondent d id  generate  records t h a t  were intended 

t o  p e r p e t u a t e ,  communicate ,  and f o r m a l i z e  knowledge as  i t  
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per t a ined  t o  t h e i r  performance of t he i r  con t r ac t  w i t h  t h e  School 

Dis t r ic t .  To hold tha t  because the Respondents have e l ec t ed  t o  

l a b e l  themselves  I t independent  c o n t r a c t o r s "  i s  s u f f i c i e n t  t o  

exempt t h e m  f r o m  the s t a t u t o r y  d e f i n i t i o n  of "AGENCY" would allow 

both Respondent and School Board t o  circumvent t h e  clear i n t e n t  

of t h e  L e g i s l a t u r e  i n  i t s  adoption of the  broad d e f i n i t i o n  of 

"AGENCY."  I f  t he  l e g i s l a t u r e  had in tended  t o  exempt p r i v a t e  

c o r p o r a t i o n s ,  i n d e p e n d e n t  c o n t r a c t o r s  and i n d i v i d u a l s  who 

con t r ac t  w i t h  public agencies from the  opera t ion  of t he  F lor ida  

Public Records A c t  the broad d e f i n i t i o n  set f o r t h  i n  F l a .  S t a t .  

1 1 9 . 0 1 1 ( 2 )  would n e i t h e r  have been needed nor enacted. There is  

no ' # i n d e p e n d e n t  c o n t r a c t o r "  p r i v i l e g e  t h a t  would exempt  

Respondents  from the  d e f i n i t i o n  of "agency" under t h e  S t a t u t e .  

The c o n j u r i n g  of an " independent  con t r ac to r "  exemption by the 

l e g e r d e m a i n  of Respondents  i s  i l l u s o r y  even under  t h e  most 

c h a r i t a b l e  review. State and l o c a l  government is  b i g  business  

a n d  b u s i n e s s e s  s u c h  a s  R e s p o n d e n t s  v i e  f o r  t h e  l u c r a t i v e  

government funded con t r ac t s .  I f  Respondents intend t o  par take  of 

t h e  f eas t  t h e n  they  must conform t o  t h e  d r e s s  r e q u i r e m e n t s  

enacted by the  l e g i s l a t u r e  t o  r e g u l a t e  such a f f a i r s ,  t o  w i t :  be 

s u b j e c t  t o  and comply w i t h  t h e  F l o r i d a  P u b l i c  Records A c t .  

C l e a r l y ,  t h e  i n t e n t  of t h e  F l o r i d a  L e g i s l a t u r e  i n  F l a .  Stat .  

119 .011  (2) w a s  t o  br ing  any p r i v a t e  agency, person, par tnersh ip ,  

c o r p o r a t i o n ,  or business  e n t i t y  a c t i n g  on behalf o f ,  providing 

s e r v i c e  t o ,  and ,  b e i n g  p a i d  by a p u b l i c  agency w i t h i n  t h e  

purview of t he  Public Records A c t  and - publ ic  sc ru t iny .  

0 

0 
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Some of t he  c r i t i c a l  f a c t o r s  i n  determining whether o r  

n o t  a p r i v a t e  e n t i t y  has become an agency wi th in  the s t a t u t o r y  

d e f i n i t i o n  a r e :  has  t h e  p r i v a t e  e n t i t y  been  d e l e g a t e d  any 

governmental r e s p o n s i b i l i t i e s  and func t ions ,  o r ,  has the  e n t i t y  

r e c e i v e d  a n y  p u b l i c  f u n d s ,  o r ,  does  t h e  p r i v a t e  e n t i t y  

p a r t i c i p a t e  o r  a s s i s t  i n  the dec is ion  making process wi th in  t h e  

governmental agency. I n  F r i t z  V. Norflor Construct ion Co., 386 

So.2d 8 9 9  ( 5  DCA F l a . ,  1 9 8 0 )  i t  w a s  held t h a t  an engineering 

corpora t ion  performing con t r ac t  s e rv i ces  f o r  the Ci ty  a s  a C i ty  

Engineer i n  the  opera t ion  of the C i t y  Water Treatment P lan t  w a s  

an "agency" wi th in  the meaning of F lor ida  S t a t u t e  119.  I n  Byron, 

Har l e s s ,  S c h a f f e r ,  R e i d  a n d  A s s o c i a t e s  V .  S t a t e  e x  r e l .  

Schnellenberg, 360  So.2d 83 (Fla .  1st DCA 19781, r e v ' d  on o t h e r  

grounds ,  379 So.2d 633 ( F l a .  1 9 8 0 1 ,  a consul tan t  who had been 

employed by con t r ac t  t o  conduct an employment search t o  f i l l  the  

p o s i t i o n  of a managing d i r e c t o r  of a mun ic ipa l  e l e c t r i c a l  

a u t h o r i t y  w a s  h e l d  t o  be an "agency" under the F lor ida  Public 

0 

Records Act. 

I n  Fox V .  N e w s  Press Publishing Co., Inc. ,  545 So.2d 

9 4 1 ,  943  (2  DCA F l a . ,  1 9 8 9 ) ,  a towing company t h a t  had cont rac ted  

w i t h  t h e  C i t y  t o  remove wrecked and abandoned automobiles from 

p u b l i c  s t r e e t s  and p u b l i c  p r o p e r t y  p u r s u a n t  t o  c e r t a i n  c i t y  

ordinances t h a t  the C i t y  had enacted under i t s  p o l i c e  power was 

held t o  be an "agency" wi th in  the meaning of the s t a t u t e .  I n  the  

case  a t  hand t h e  School D i s t r i c t  i n  f u l f i l l i n g  one of i t s  

governmental  pu rposes  by b u i l d i n g  e d u c a t i o n a l  f a c i l i t i e s  d id  

10 



c o n t r a c t  wi th  Respondents f o r  profess iona l  s e rv i ces  t o  assist the  

D i s t r i c t  i n  s u c c e s s f u l l y  f u l f i l l i n g  tha t  purpose. The School 

D i s t r i c t  obviously e l ec t ed  t o  con t r ac t  with a p r i v a t e  corpora t ion  

t o  provide c e r t a i n  profess iona l  services as opposed t o  h i r i n g  i t s  

own a r c h i t e c t s  "in-house" a s  government employees t o  provide the  

needed s e r v i c e s .  The f a c t  t h a t  t he  governmental  agency has 

e l ec t ed  t o  c o n t r a c t  o u t  f o r  an e s s e n t i a l  p rofess iona l  service 

does n o t  o p e r a t e  t o  exempt t h e  p r i v a t e  c o r p o r a t i o n  f r o m  the 

pub l i c  s c ru t iny  t h a t  f l o w s  from the  Public Records Act. Were it 

otherwise the  spec te r  of p o t e n t i a l  abuse of the  publ ic  t r easu ry  

starts t o  come i n t o  focus. 

The Respondents w e r e  compensated f o r  all work performed 

p u r s u a n t  t o  t h e i r  con t r ac t  w i t h  publ ic  funds. (R.  1 6 6 ) .  Under 

t h e  t e r m s  of t h e i r  c o n t r a c t s ,  a s  r e c i t e d  i n  Respondents '  

Memorandum of Law, ( R .  1 2 - 2 9 )  t h e  Respondents  had t o  fol low 

d i r e c t i o n s  and i n s t r u c t i o n s  from the  owner, ( R ,  1 6 ,  A r t i c l e  I )  

R e s p o n d e n t s '  l egerdemain  n o t w i t h s t a n d i n g  t h e y  w e r e  n o t  t h e  

c o n t r a c t u a l  "ombudsman" as they depicted themselves i n  argument 

t o  the  t r i a l  cour t .  ( R .  113). 

0 

T h e  C o u r t s  have r e p e a t e d l y  he ld  t h a t  F l a .  Stat .  1 1 9  

should be l i b e r a l l y  construed t o  give effect  t o  the l e g i s l a t i v e  

i n t e n t  of opening  up t h e  o p e r a t i o n s  of government t o  pub l i c  

s c ru t iny ,  Public inspec t ion  of p u b l i c  records is mandatory under 

Chapter 119 .  M i l l s  v. Doyle, 407 So.2d 348, 350 ( F l a ,  4 t h  DCA 

1981) ( "d i sc losu re  of pub l i c  records is  not  a d i s c r e t i o n a r y  a c t ;  

i t  i s  a mandatory a c t " ) .  T h i s  Court  has  s a i d  t h a t  o n l y  a n  
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e x p l i c i t  s t a t u t o r y  exemption enacted by t h e  F lor ida  Leg i s l a tu re  

0 may exempt p u b l i c  r e c o r d s  from mandatory i n s p e c t i o n .  Rose, 

sup ra ,  380 So.2d a t  4 2 0 :  W a i t ,  s u p r a ,  372 So.2d a t  424 .  I n  

Morgan v. S t a t e ,  383 So.2d 7 4 4 ,  746 ( F l a .  4 th  DCA 1980) t h e  Court 

s a id :  "only the  Leg i s l a tu re  can c r e a t e  except ions t o  t h e  Public 

Records Act; the Courts may not  f i n d  exceptions by implicat ion."  

See -- a l s o  State ex rel. Veale v. C i t y  of Boca Raton, 353 So.2d 

1 1 9 4  ( F l a .  4 t h  DCA 1 9 7 7 ) ,  c e r t .  den ied ,  360  So.2d 1247 ( F l a .  

1 9 7 8 )  ( " ' p r o v i d e d  by l a w '  means p rov ided  by s t a t u t e  l a w " ) :  

Bludworth, supra,  476 So.2d a t  779 n.1 ( cour t s  cannot create "any 

j u d i c i a l  except ions t o  d i sc losu re" )  . 
T h e  D i s t r i c t  Court i n  reaching i t s  dec is ion  r e l i e d  on 

t h e  c a s e  of Parsons  and Whittemore, Inc.  v. Metropolitan Dade 

County, 4 2 9  So.2d 343 (Fla.  3rd DCA 1983).  I n  Parsons it w a s  

held t h a t  the mere a c t  of en te r ing  i n t o  a business  con t r ac t  w i t h  0 
a governmental  agency d i d  not  mean t h a t  t h e  p r i v a t e  corpora te  

e n t i t y  had "acted on behalf o f "  the  governmental agency, i n  t h a t  

ins tance ,  t h e  County. There a r e  important f a c t u a l  d i s t i n c t i o n s  

i n  Parsons. There the p r i v a t e  e n t i t y  had cont rac ted  t o  cons t ruc t  

a f a c i l i t y  t o  which -- it s t i l l  r e t a ined  t i t l e  a t  t he  t i m e  of the 

c o n t r o v e r s y .  I t  does  n o t  appea r  t h a t  t he  p r i v a t e  e n t i t y  had 

received any publ ic  funds. T h e  records request  occurred during 

t h e  course of an a c t i o n  predica ted  upon an a n t i c i p a t o r y  breach of 

c o n t r a c t  and  d u r i n g  t h e  p e n d e n c y  of  c e r t a i n  a r b i t r a t i o n  

proceedings between t h e  county and the p r i v a t e  corporat ion.  In  

e s s e n c e ,  Parsons held t h a t  the p r i v a t e  corpora t ion  had not  y e t  
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performed any e s s e n t i a l  governmental func t ion ,  and, indeed a t  

t ha t  po in t  i n  the proceedings it  had not .  The f a c t u a l  s cena r io  

of  P a r s o n s  i s  n o t  r emote ly  ana logous  t o  t h e  case a t  hand. 

Respondents  had 1.) c o n t r a c t e d  t o  provide and had provided 

a r c h i t e c t u r a l  s e r v i c e s  which i n c l u d e d  c o n s u l t a t i o n ,  c o n t r a c t  

i n t e r p r e t a t i o n ,  compliance with con t r ac t  t e r m s ;  and, 2.) had 

been paid w i t h  publ ic  funds f o r  s e rv i ces  rendered. (R.  1 6 ) .  To 

the ex ten t  t h a t  Parsons could be viewed as a u t h o r i t y  c r e a t i n g  an 

exemption t o  F l a .  S t a t .  119.011(2) when p r i v a t e  corpora t ions  

perform and a r e  paid pursuant t o  the t e r m s  of a con t r ac t  with a 

government agency it  shou ld  be d i sapproved  and i t s  h o l d i n g  

l i m i t e d  t o  the f a c t s  peculiar t o  i t .  

0 

I n  t h e  c a s e  a t  hand a l l  f a c t s  n e c e s s a r y  t o  p l a c e  

Respondents w i t h i n  t h e  s t a t u t o r y  d e f i n i t i o n  of "agency" a re  

0 p r e s e n t .  T h e  Respondents had cont rac ted  w i t h  t h e  governmental 

agency f o r  t he  purposes of providing a r c h i t e c t u r a l  s e rv i ces  i n  

t h e  bu i ld ing  of educat ional  f a c i l i t i e s  i n  P a l m  Beach County; t h e  

Respondents had performed under  the  con t r ac t ;  the  Respondents 

w e r e  p a i d  w i t h  publ ic  funds f o r  t h e i r  performance. P e t i t i o n e r s  

h a v e  a c l e a r  l e g a l  r i g h t  t o  i n s p e c t  Respondents '  r e c o r d s  

g e n e r a t e d  i n  t he  performance of t h e i r  c o n t r a c t  w i t h  the  Palm 

Beach County School D i s t r i c t .  
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T h e  Respondents 

CONCLUSION 

should be declared an agency wi th in  the 

d e f i n i t i o n  of F l a .  S t a t .  119.011(2) and should be required t o  

produce f o r  i n spec t ion  and/or copying a l l  records generated i n  

t h e  performance of t h e i r  c o n t r a c t  w i t h  the P a l m  Beach County 

School D i s t r i c t .  

WHEREFORE, P e t i t i o n e r s  pray t h e  Court for a dec i s ion  

t h a t :  

A. Answers the cer t i f ied  ques t ion  i n  the a f f i rma t ive ;  

B. Quashes t h e  Opinion of t h e  D i s t r i c t  Court with 

d i r e c t i o n s  t o  reverse  the T r i a l  Cour t ' s  Order; 

C. Holds t h a t  the Respondents are agencies within the 

d e f i n i t i o n  of t h e  S t a t u t e  and as such are subject t o  the  

provis ions of the  Florida Public Records Act; 

D .  Remands t h e  c a u s e  t o  t h e  D i s t r i c t  Cour t  w i t h  

d i r e c t i o n s  t h a t  j udgmen t  be  e n t e r e d  on b e h a l f  of t h e  

P e t i t i o n e r s  and o r d e r i n g  t h e  Respondents  t o  produce the  

records generated by the  performance of t he i r  con t r ac t  w i t h  

the  School D i s t r i c t  f o r  inspec t ion  and copying; 

E.  G r a n t s  P e t i t i o n e r s '  Motion t o  A s s e s s  Attorneys'  

Fees and C o s t s  incurred a t  Appel la te  and T r i a l  Court l e v e l s  

and  remands  t h e  c a u s e  t o  t h e  T r i a l  Cour t  f o r  f u r t h e r  

proceedings t o  determine the  amount of those a t to rneys '  f e e s  

and c o s t s ;  
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F. A n d  fo r  such other relief as the C o u r ' t  may deem 

j u s t  and proper  u n d e r  t h e  facts  and circumstances of the 

cause. 

R e s p e c t f u l l y  s u b m i t t e d ,  

FERRERO, MIDDLEBROOKS & STRICKLAND, P.A. 

NEWS AND SUN-SENTINEL COMPANY 
A t t o r n e y s  f o r  Pe t i t ioners  

and JOSEPH C. NUNES 
P. 0. B o x  1 4 6 0 4  
F t .  L a u d e r d a l e ,  F L  3 3 3 0 2 - 4 6 0 4  
T e l .  305/462-4500 ( B r o w a r d )  

B y  : lvit LK,LLL 
WILTON L. STRICKLAND 
Flor ida B a r  No.  1 1 6 2 8 1  
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OF SERVICE 

a t r u e  and correct copy of the 

above and foregoing Initial Brief of Petitoners News and Sun- 

Sentinel Company and Joseph C. Nunes w i t h  the attached A p p e n d i x  

has been provided  by U.S.  M a i l  t o  Donald J. Freeman, E s q u i r e ,  

1 4 0 0  C e n t r e p a r k  B o u l e v a r d ,  S u i t e  9 0 9 ,  West P a l m  B e a c h ,  FL 3 3 4 0 1  

and L o u i s  R. McBane,  E s q u i r e ,  Northbridge T o w e r ,  1 9 t h  Floor, 515 

North F l a g l e r  Drive, West Palm B e a c h ,  FL 3 3 4 0 1  on t h i s  2 2 n d  day 

of January, 1 9 9 1 .  

FERRERO , MIDDLEBROOKS & STRI  CKLAND , P .A. 

NEWS AND SUN-SENTINEL COMPANY 
A t t o r n e y s  f o r  P e t i t i o n e r s  

and JOSEPH C. NUNES 
P. 0 .  B o x  1 4 6 0 4  
F t .  L a u d e r d a l e ,  FL 3 3 3 0 2 - 4 6 0 4  
T e l .  3 0 5 / 4 6 2 - 4 5 0 0  ( B r o w a r d )  

B y  : 
WILTON L. STRICKLAND 
F l o r i d a  B a r  N o .  1 1 6 2 8 1  
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