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Does t h e  r u l e  3.850 p r o v i s i o n  which s t a t e s  

t h a t  w i t h  c e r t a i n  excep t ions  "no o t h e r  mo t ion  

s h a l l  be f i l e d  o r  cons ide red  pu rsuan t  t o  t h i s  

r u l e  i f  f i l e d  more than  two yea rs  a f t e r  t h e  

judgment and sentence become f i n a l "  p r e v e n t  

c o n s i d e r a t i o n  o f  such a mot ion which was 

t u r n e d  over  t o  p r i s o n  a u t h o r i t i e s  f o r  m a i l i n g  

w i t h i n  t h e  p r e s c r i b e d  t i m e  l i m i t  b u t  was 
stamped i n  by t h e  c o u r t  c l e r k  a f t e r  t h a t  t i m e  

p e r i o d  had r u n ?  

( i i )  



TABLE OF CITATIONS 
"3- --------------- 

Baygett v. Wainwright, 
299 So.2d 239 (Fla.1970) ................................. 10 

I3oaq v. MacDouqall , 
454 U . S .  364, 102 S.Ct. 700 (1982) ....................... 6,18a 

Bounds v. Smith, 
430 U.S. 817, 97 S.Ct. 1491 (1977) ....................... 4,5 

Chamberlain v. Ericksen, 
744 F.2d  628 (8th.Cir.1985). ............................. 6 

* +. Clifford v. State, 
513 So.2d 772 (2nd. DCA 1987) ............................ 10,14 

Code v. Montgomery, 
725 F.2d 1316 (llth.Cir.1984) ............................ 6,18a 

Dennis v. State, 
231 So.2d 230 (2nd.DCA 1970) ............................. 15 

Fallen v. United States, 
378 U.S. 139, 84 S.Ct. 1689 (1964) ....................... 3,7,11,12 

Haag v. State, 
513 So.2d 244 (4th.DCA 1987) ............................. 1,12 

Haines v. Kerner, 
404 U.S. 519, 92 S.Ct. 594 (1972) ........................ 6,18a 

Hooks v. Wainwright, 
536 F.Supp. 1330 (1982) .................................. 4,5 

Houston v. Lack, 
108 S.Ct. 2379 (1988) .................................... 7,9,10,11,12 

Johnson v. Avery, 
393 U.S. 483, 89 S.Ct. 747 (1969) ........................ 18 

Miller v. Sumner, 
910 F.2d 638 (9th.Cir.1990). ............................. 9 

O'Malley v. Wainwright, 
237 So.2d 813 (2nd.DCA 1970) ............................. 10 

( i i i )  



Ruggirello v. State, 
566 S0.2d 30 (4th.DCA 1990) .............................. 11 

Shevin v .  District Court of Appeal, 
316 So.ild 50 (Fla.1975). ................................ 10 

Simmons v .  State, 
485 So.2d 475 (2nd. DCA 1986) ........................... 10 

Walker v .  Wainwright, 
303 So.2d 321 (Fla. 1974) ............................... 15 

Florida Administrative Code, 
Rule 33-3.005(8) ........................................ 9,12,13,14 

t l o r i d d  Rules o f  Appellate Procedure, 
Rule 9.420(c) ........................................... 16 

Florida Rules o f  Appellate Procedure, 
Rule 9.420(d) ........................................... 16 

Florida Rules o f  Criminal Procedure, 
Rule 3.070 .............................................. 16 

Florida Rules o f  Criminal Procedure, 
Rule 3.030(b) ........................................... 16 

Florida Rules o f  Crimii-id1 Procedure, 
Rule 3.850 .............................................. 1,2,10,12 

Federal Rules o f  Appellate Procedure, 
Rule 4(a)(l) ............................................ 2,6,16,18 

Union Correctional Institutional Operating Procedure, 
Rule 90-4.3(D)(2) ........................................ 13 

United States Constitution, 
Sixth Amendment ......................................... 3 

United States Constitution, 
Fourteenth Amendment .................................... 3 



On October  7, 1986, t h e  C i r c u i t  C o u r t  o f  t h e  Seventeenth  J u d i -  

c i a l  C i r c u i t  C o u r t  i n  and f o r  Broward County e n t e r e d  a judgment  o f  c o n v i c -  

t i o n  f o r  f i r s t  degree f e l o n y  murder  a f t e r  a j u r y  t r i a l .  The p e t i t i o n e r  

was sentenced t o  a l i f e  sentence w i t h  a 25 y e a r  minimum mandatory  te rm.  

The p e t i t i o n e r  f i l e d  a t i m e l y  n o t i c e  o f  appeal  on October  7, 1986. 

The F l o r i d a  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal a f f i r m e d  t h e  t r i a l  

c o u r t ' s  d e c i s i o n  on September 30, 1987, titt-aij:-SJ-aL%, 513 So.2d 244 ( F l a .  

4 t h  DCA 1987) .  

a l i t y  o f  t h e  c h a r g i n g  s t a t u t e  wh ich  was l a t e r  d e n i e d  by  t h e  U n i t e d  S t a t e s  

D i s t r i c t  C o u r t ,  Sou the rn  D i s t r i c t  o f  F l o r i d a ,  Miami .  

A F e d e r a l  Habeas Corpus was f i l e d  based on t h e  c o n s t i t u t i o n -  

The p e t i t i o n e r  f i l e d  a m o t i o n  f o r  p o s t  c o n v i c t i o n  r e l i e f  p u r -  

suan t  t o  R u l e  3.850, F1a.R.Crim.P. i n  t h e  t r i a l  c o u r t  on October  11, 1989 

wh ich  was d e n i e d  based s o l e l y  on t i m e l i n e s s  on F e b r u a r y  6, 1990. A t i m e l y  

n o t i c e  o f  appeal  was f i l e d  i n  t h e  F o u r t h  D i s t r i c t . C o u r t  o f  appeal  wh ich  

a f f i r m e d  t h e  l o w e r  c o u r t ' s  d e c i s i o n  on December 12, 1990. However, t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appeal c e r t i f i e d  t o  t h i s  Honorab le  C o u r t ,  as one 

o f  g r e a t  p u b l i c  impor tance ,  t h e  c e r t i f i e d  q u e s t i o n  h e r e i n .  

T h i s  P E T I T I O N E R ' S  B R I E F  ON THE M E R I T S  f o l l o w s .  

+ 



The Fourth District Court of Appeal certified the subject 

question herein as one of great public importance to this Honorable Court. 

The question involves the'determination of the exact moment in time that 

an indigent pro se prisoner's court-destined legal pleadings should be 

considered "f i led" with the court. 

The U.S. Supreme Court as well as the Federal Rules of Appel- 

late Procedure have long ago settled this question in favor of prisoners 

in that the bright line rule dictates that the moment the pro se prisoner 

hands over to prison offtcTals, his court-bound pleadings, those pleadings 

shall be considered "filed" with the court. Otherwise, an inherent con- 

flict exists since the government is moxt often the opposing party in pro 

se prisoner litigation. 

Florida case law is sparce on this subject and conflicting 

decisions currently exist between the Florida Distr-ict Courts of Appeal 

as illustrated herein. 
* 

The Florida Administrative Code and Department of Corrections 

procedures are in force to facilitate remedy in compliance with United 

States Supreme Court authority. 



I SUBSTANTIVE FACTS AND LAW 

The subject Certified Question herein involves substantive and 

procedural due process as specifically provided for in the Sixth Amendment 

and made applicable to the state's procedure by the Fourteenth Amendment 

to the United States Constitution and all those corresponding provisions 

in the Florida Constitution. 
* 

The subject matter in the certified question at bar was first 

resolved by the United States Supreme Court on June 22, 1964, in a case 

or i g i n at i n g i n F 1 or i d a, sty 1 ed as _F_a_l_l_e_n_~~.- !.JJ~J-J->J,J.>~, 84 S . C t . 1689, 
378 U . S .  139 (1964), when that court established that an indigent pro se 

prisoner's court-bound pleadings shall be considered "filed" with the court 

at the very moment they are handed over to prison officials. Thus, the 

"bright-line" rule for the filing of prisoner's pleadings relative to court 

deadlines was established. The I FALLEN s -2 Court recognized that prisoners are 

at a unique disadvantage in that they cannot "physically" walk into the 

courthouse on deadline day and file their pleadings; that prisoners lose 

all control over their legal mail destined for the courthouse once they 

\c- 

deposit their mail with prison officials and those very officials whom are 

then in total custody and control of that legal mail are most often the 

prisoner's adverse opponent thusly creating an ominous, inherent conflict; 

that the mail takes a circuitous route from a most often remotely located 



prison, through the prison's internal mail system, then the U.S.  Postal 

Service, and finally the internal mail system at the courthouse; that many 

time-tolling court deadlines allow just a few days for preparation and re- 

sponse; that due to prisoner's lack of education and the circumstances o f  

their confinement, they are i l l  equiped to perform legal work per se, much 

less perform with the high speed and efficiency required to produce meaning- 

ful pleadings to meet fast approaching court deadlines. 

The entimflorida Department of Corrections legal assistance 

program (law library system) has a judgment against it pursuant to _H_o_o_k_s_ 

"-_*-*--_- v .  WainwriQhJ, 536 F.Supp. 1330 (1982). The HOOKS court held that the DOC 

legal assistance program was woefully inadequate after a comprehensive in- 

depth analysis and determination pursuant to that system. The plan to 

remedy the inadequacies was rejected by the HOOKS court and in so doing, 

stated: "Plan proposed by the Secretary of Florida 
Department of Corrections did not insure 
constitutionally required meaningful access 
to courts for state prison pspulation, more 
than half of whom were functionally illiter- 
ate, where the plan called for only estab- 
1 ishment of seven "major" law 1 ibraries and 
20 "minor" law libraries to be operated by 
inmate law clerks and staff librarians but 
did not provide for any assistance by counsel 

The United States Supreme Court, in -a-a-a_-- - - - -_-a  Bounds v .  Smith, 97 S.Ct. 

1491, 430 U S .  817 (1977), addressed the critical need of indigent pro se 

prisoners to have adequate law libraries and/or some form of legal assis- 

tance available to facilitate their constitutional right to access to t h e  



I -  
, *  

courts. Yet, to this day, the Florida DOC' legal assistance program falls 

far short of the standards established by the HOOKS and BOUNDS courts. 

Consider, the Florida DOC includes over 127 facilities, yet only 20 of 

those facilities provide what is termed "minor" law libraries which i s  a 

sparce collection of state law books with absolutely no federal law books. 

Only 7 DOC facilities provide what is termed "major" law libraries which 

include state and federal law books. The DOC provides a 40 hour "training 

course" which, ostensibly, serves to teach inmates to be "trained inmate 

law clerks" whose function it is to then assist the other inmates with 

their law work. The 44,000 Florida DOC inmates are thus served by a few 

dozen of these "trained inmate law clerks." The petitioner ( H A A G )  in the 

instant case is housed at Union Correctional Institution (UCI) where 1500 

inmates (mostly life sentences) are housed, no more than five(5) of these 

"trained inmate law clerks" function to assist the 1500 UCI inmates of 

which the vast majority are retarded and/or mental patients. 

clear that, even if a 

the 3 to 5 percent of 

to produce meaningful 

he is still at a cons 

pleadings 

derable d 

In light o f  all of the above circumstances, it is abundantly 

pro se indigent prisoner is so fortunate to be among 

the incarcerated persons who possess the abilities 

under these most adverse circumstances, 

sadvatage vis-a-vis his adversial counter- 

part as well as all other litigants in free society. Thus, the prisoner/ 

litigant is held t o  a much higher standard simply to maintain the status 

quo in quest of a "level playing field." This is contrary to well settled 



United States Supreme Court decisions that have dictated over and over 

that pro se prisoners shall be held to less stringent standards. 

---------_a Haines v. Kerner, - A 404 U.S.  519, 92 S.Ct. 594 (1972); 

454 U . S .  364, 102 S.Ct. 700 (1982); 

(llth.Cir.1984); 

See,e.g., 

~ ~ - a ~ J - . - ~ - ~ c ~ ~ ~ ~ ~ l ~ - ,  

G$$>s~2-J$~J~oys~l, 725 F.2d 1316 

,.--a)_ Chamberlain *a J - -_..- v. ..a- Ericksen _--a- ->, 744 F.2d 628 (8th.Cir.1985). 

pro se pleadings are considered 'filed' at the moment of de 

authorities for forwarding to the district court." F.R.A.P 

Yet, Florida, with over 44,000 inmates in its prison system 

addressed this critical question in its rules of court. As 

The Florida Rules of Court include numerous exceptions to pro- 

vide for some leeway margin, o f  time when pleadings are filed by mail (See, 

Section I 1 1  herein). The Federal Rules of Appellate Proceddre has addressed 

this question and subsequently provided a remedy for indigent pro se lit- 

igants in that the "bright-line" rule is now clearly stated, "a prisoner's 

ivery to prison 

, Rule 4(a)(l). 
has not yet 

t, massive 

to this 

nd court 

clerks with hordes o f  needless communications, motions for enlargements 

of time prompted by fears that unforseen mailing delays will default a party, 

and all the cases such as the instant case which is needlessly litigating 

a resu 

congestion in the Florida court system can be attributed, in part, 

singular problem in that large numbers of inmates inundate courts 

a question of a few days mailing delays even though U.S. Supreme Court 

authority clearly dictates the pleadings should have been considered timely. 



The U n i t e d  S t a t e s  Supreme Cour t ,  once aga in ,  addressed t h i s  
C .  

i m p o r t a n t  q u e s t i o n  and r e - e s t a b l i s h e d  t h e  " b r i g h t - l i n e "  r u l e  i n  i t s  1988 

d e c i s i o n  i n  ~ ~ ~ ~ s ~ ~ ~ ~ ~ v ~ . ~ ~ ~ ~ ~ ~ ~ ,  108 S . C t .  2379 (1988) ,  where in  t h e  c o u r t  

de termined,  i n  p e r t i n e n t  p a r t :  

"We conc lude  t h a t  t h e  a n a l y s i s  o f  t h e  
c o n c u r r i n g  o p i n i o n  i n  FALLEN a p p l i e s  h e r e  
and t h a t  p e t i t i o n e r  t h u s  f i l e d  h i s  n o t i c e  
w i t h i n  t h e  r e q u i s i t e  30-day p e r i o d  
when, t h r e e  days b e f o r e  t h e  d e a d l i n e ,  he 
d e l i v e r e d  t h e  n o t i c e  t o  p r i s o n  a u t h o r i t i e s  
f o r  f o r w a r d i n g  t o  t h e  D i s t r i c t  C o u r t .  The 
s i t u a t i o n  o f  p r i s o n e r s  s e e k i n g  t o  appeal  
w i t h o u t  t h e  a i d  o f  counse l  i s  un ique .  Such' 
p r i s o n e r s  canno t  t a k e  t h e  s t e p s  o t h e r  l i t i -  
gan ts  can t a k e  t o  m o n i t o r  t h e  p r o c e s s i n g  o f  
t h e i r  n o t i c e s  o f  appeal  and t o  ensu re  t h a t  
t h e  c o u r t  c l e r k  r e c e i v e s  and stamps t h e i r  
n o t i c e s  o f  appeal  b e f o r e  t h e  30-day dead- 
l i n e .  U n l i k e  o t h e r  l i t i g a n t s ,  PRO SE p r i s o n -  
e r s  canno t  p e r s o n a l l y  t r a v e l  t o  t h e  c o u r t -  
house t o  see t h a t  t h e  n o t i c e  i s  stamped 
" f i l e d "  o r  t o  e s t a b l i s h  t h e  d a t e  on wh ich  
t h e  c o u r t  r e c e i v e d  t h e  n o t i c e .  O t h e r  l i t i -  
gan ts  may chwse t o  e n t r u s t  t h e i r  appea ls  
t o  t h e  v a g a r i e s  o f  t h e  m a i l  and t h e  c l e r k ' s  
p rocess  f o r  s tamp ing  i ncoming  papers ,  b u t  
o n l y  t h e  PRO SE p r i s o n e r  i s  f o r c e d  t o  do so 
by  h i s  s i t u a t i o n .  And i f  u t t i e r  l i t i g a n t s  do 
choose t o  use t h e  m a i l ,  t h e y  can a t  l e a s t  
p l a c e  t h e  n o t i c e  d i r e c t l y  i n t o  t h e  hands o f  
t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e ( o r  a p r i -  
v a t e  exp ress  c a r r i e r ) ;  and t h e y  can f o l l o w  
i t s  p r o g r e s s  b y  c a l l i n g  t h e  c o u r t  t o  d e t e r -  
ni ine whether  t h e  n o t i c e  has  been r e c e i v e d  
and stamped, knowing t h a t  i f  t h e  m a i l  goes 
awry t h e y  can p e r s o n a l l y  d e l i v e r  n o t i c e  a t  
t h e  l a s t  moment o r  t h a t  t h e i r  m o n i t o r i n g  
w i l l  p r o v i d e  them w i t h  ev idence  t o  demon- 
s t r a t e  e i t h e r  excusab le  n e g l e c t  o r  t h a t  t h e  
n o t i c e  was n o t  stamped on t h e  d a t e  t h e  
c o u r t  r e c e i v e d  i t .  PRO SE p r i s o n e r s  canno t  
t a k e  any o f  t h e s e  p r e c a u t i o n s ;  no r ,by  d e f i -  
n i t i o n ,  do t h e y  have lawyers  who can t a k e  



these precautions for them. Worse, the 
PRO SE prisoner has no chDice but to entrust 
the forwarding of his notice of appeal to 
prison authorities whom he cannot control 
or supervise and who may have every in- 
centive to delay. No matter how far in 
advance the P R O  SE prisoner delivers his 
notice to the prison authorities, he can nev- 
er be SURE that it will ultimatey get 
stamped "filed" on time. And if there is a 
delay the prisoner suspects is attributable 
to the prison authorities, he is unlikely to 
have any means of proving it, for his con- 
finement prevents him from monitoring the 
process sufficiently to distinguish delay on 
the part of prison authorities from slow 
mail service or the court clerk's failure tfo 
stamp the notice on the date received. Un- 
skilled in law, unaided by counsel, and un- 
able to leave the prison, his control over 
the processing of his notice necessarily 
ceases as soon as he hands it over t o  the 
only public officials to whom he has ac- 
cess-the prison authorities-and the only 
information he will likely have is the date 
he delivered the notice to those prison au- 
thorities and the date ultimately stamped 
on his notice." [emphasis added] 

___- -_  _*-__-_---  _ _ " _ _ I  

"_a"-..-----_--_ - 

This petitioner urges this Honorable Court to recognize the 

above analysis exerpt as the most comprehensive documentation in the annals 

of juris prudence pursuant to this most crtical question. The above pass- 

age is a metjculous, unambiguous, and punctilious articulation of the per- 

plexing dilemma indigent pro se prisoners are confronted with in attempt- 

ing to facilitate meaningful litigation. 



I -  

A recent Federal decision emphasized the important _H_o_u_s_~ re- 

quirement that all out-going legal mail be-recorded in the prison legal 

mail log book. The court in MJll?r-j_.S-un~~~~, 910 F.2d 638 (9th Cir.1990), 

stated : 

"HOUSTON holds that a prisoner 
whose PRO SE habeas petition has been de- 
nied will be deemed to have filed his notice 
of appeal at the time he submits it to the 
prison authorities for mailing, rather than 
the date of receipt by the clerk. 
adopted this limited exception to a strict 
"filing" requirement because the PRO SE 
prisoner has no choice but to entrust the , 
forwarding of his notice of appeal to prison 
authorities whom he cannot control and 
whose interests miAht be adverse to his. 
However, this holding was premised on the 
assumption that '[tlhe pro se prisoner does 
not anonymously drop his notice of appeal 
in a public mailbox-he hands it over to 

The Court 

-_ra*a-- - - - - - -4- - -  ---_--------_----_-> 

at which they receive papers for mailing 
and who can readily dispute a prisoner's 
assertations that he delivered the paper on a 
different date." 487 U.S. 266, 275,108 
S.Ct. 2379, 2385. [emphasis added] 

"For the exception to filing requirements 
for PRO SE prisoner appeals to apply, the 
notice must be posted through the prison 
log system. This is the only way to avoid 
uncertainty, and chicanery." 

The Florida DOC functions in strict conformity to the above 

recording requirement as demonstrated in FAC Rule 3 3 - 3 . 0 0 5 ( 8 ) .  [See ,  Sec- 

tion I 1  herein for more] Petitioner HAAG in the instant case fully com- 

plied with all of the above legal mail log book recording requirements as 

was completely demonstrated in the lower courts. 



I .  

This Honorable Court set the standard for granting belated ap- 

peals in the landmark decision of ~ - a ~ ~ ~ ~ ~ ~ - v - . - ~ - ~ i ~ ~ ~ ~ ~ ~ ~ - ,  229 So.2d 239 

(Fla. 1970) which has the same interplay pursuant to the right of review 

being frustrated by state action. That similarity was eloquently illust- 

rated in Clifford v. State infra in which that court stated: 
"-..,--_-----_*-a_-- 

"The BAGGETT principle has been applied to 
appeals from orders disposing of 3.850 ino- 

not heretofore'been applied to the filing bf 
a 3.850 motion itself, but until recently that 
rule did not contemplate any sort o f  time 
limitations except the expiration of the sen- 
tence under attack or the possible applica- 
tion o f  laches. ,S_i_m_m_o_n_s_~~.__S_~J~~, 485 
So . ld  4 7 5  (rid. I n d  D C A  1986). There i s  no 
rational basis for granting belated appel- 
late review of a 3.850 motion whenever 
state action has interfered with the timely 
filing of that appeal, and not extending the 
same protection to the 3.850 proceeding 
itself." 

The CLIFFORD court went on to explicate their concurrence with 

the HOUSTON court in that CLIFFORD was a quintessential HOUSTON scenario 

insofar as the mailing/filing issue [See, Section I 1  herein for more]. 

Petitioner HAAG in the instant cause, possessed the exact same mailing/ 

filing factual circumstances as did CLIFFORD and HOUSTON excepting the fact 

that HAAG was denied relief n the lower courts and CLIFFORD and HOUSTON 

were granted their constitut onal right to due process. 



Prior to the Florida Fourth District Court of Appeal granting 

Petitioner Haag's request for certification of the instant question to 

t h i s  Ilonordble Court, the Fourth District Court denied relief on the very 

same question in _R_~~j_i_r_e_l_l~~o,-.__S_t_a_t_e_ 565 So.2d 30 (Fla.4th.XA 1990) with 

the dissenting opinion of the Honorable Justice Anstead who stated: 

"The trial court denied appellant's peti- 
tion because it was untimely filed. The 
appellant's pleadings were placed in the 
hands of state prison authorities well in 
advance of the required filing date but 
were not date-stamped into the clerk's of- 
fice-until after the filing deadline. I ' 
would follow the rule of the federal courts 
and allow the date of delivery to prison 
officials to control. See, *_----a--&^-_ad Fallen v. Uni- 
"_a-&..--_-d ted States, 378 U.S. 139, 84 S.Ct. 1689, 
12 L. Ed. 2d 760 (1964) ; _H_o_U_s__-v~.~L~~Jd, 
487 U.S. 266, 108 S.Ct. 2379, 101 L.Ed.2d 
245 (1988). [emphasis added] 

_"-__-__-)_--___----___)________________~--- 

*---------)-*a- - - - -ad 

"o--)o--___----Q----_ 

This Petitioner respectfully submits to this Honorable Court 

that Justice Anstead was absolutely correct in his analysis and determi- 

nation above, thus the Fourth District Cotirt o f  Appeal was but one vote 

shy, in RUGGIRELLO, to concur with the United States Supreme Court in FAL- 

LEN and HOUSTON. Unfortunately, the holding in RUGGIRELLO, no doubt con- 

trolled the.same court's subsequent decision in HAAG, although the Court, 

at this juncture, had the foresight to certify-this crucial question to 

this Honorable Court for final determination. 



The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal i n  P e t i t i o n e r  Haag's d i r -  

e c t  appeal ,  i s s u e d  a mandate i n  !ii~a~_v_.JJ-~~~, 513 So.2d 244 (4th.DCA 1987) 

on October  16, 1987, hence, two y e a r s  fo rward  would s e t  t h e  d e a d l i n e  d a t e  

f o r  t h e  Ru le  3.850 m o t i o n  a t  October  16, 1989. On October  11, 1989, Pe t -  

i o n e r  Haag had h i s  3.850 m o t i o n  n o t a r i z e d  b y  p r i s o n  o f f i c i a l s  and handed 

a l l  t h e  documents o v e r  t o  t h e  p r i s o n  o f f i c i a l s  who e n t e r e d  Ha'ag's o u t - g o i n g  

l e g a l  m a i l  i n  t h e  o f f i c i a l  p r i s o n  l e g a l  m a i l  l o g  book as r e q u i r e d  b y  FAC 

33-3.005(8) and subsequen t l y  d e p o s i t e d  them w i t h  t h e  U.S .  P o s t a l  system. 

F o r  reasons  unknown t o  t h i s  P e t i t i o n e r ,  t h e  s u b j e c t  l e g a l  m a i l i n g  was n o t  

t i m e - d a t e  stamped b y  t h e  c l e r k  o f  c o u r t  u n t i l  Oc tober  20, 1989. The t r i a l  

c o u r t ,  t h e  Seventeenth  J u d i c i a l  i n  and f o r  Broward C o u n t y , f i n a l l y  den ied  

Haag 's  R u l e  3.850 m o t i o n  based s o l e l y  on u n t i m e l i n e s s .  T h i s  P e t i t i o n e r  

r e s p e c t f u l l y  subm t s  t h a t  t h e  above d e n i a l s  a r e  c o n t r a r y  t o  FALLEN, HOUSTON, 

and t h e  companion d e c i s i o n s  on t h i s  i s s u e .  The p r o p e r  p rocedures  a r e  i n  

f o r c e  b y  t h e  F l o r  da DOC t o  f a c i l i t a t e  t h e  HOUSTON r e q u i r e m e n t s  i n  t h a t  

FAC p r o v i d e s  t h e  mechanism wh ich  ensures  t h a t  p r i s o n e r ' s  cou r t -bound  m a i  1 

i s  logged i n t o  t h e  o f f i c i a l  p r i s o n  l e g a l  m a i l  l o g  book and i m m e d i a t e l y  

t h e r e a f t e r  i s  d e p o s i t e d  i n t o  t h e  U.S. M a i l  system t h e r e b y  a v e r t i n g  any 

q u e s t i o n  as t o  e x a c t l y  when t h e  l e g a l  p l e a d i n g s  were t u r n e d  i n  by  t h e  p r i -  

soner f o r  m a i l i n g / f i l i n g  w i t h / t o  t h e  c o u r t .  

* 

A c c o r d i n g l y ,  t h i s  p e t  t i o n e r  r e s p e c t f u l l y  submi t s  t o  t h i s  Hon- 

o r a b l e  C o u r t  t h a t  a d e t e r m i n a t i o n  s h o u l d  be made t h a t  when an i n d i g e n t  p r o  

se p r i s o n e r  d e p o s i t s  h i s  cou r t+ -des t i ned  l e g a l  m a i l  w i t h  p r i s o n  o f f i c i a l s  

who a r e  du ty -bound t o  e x p l i c i t l y  r e c o r d  such t r a n s a c t i o n s ,  t h a t  t h a t  i s  

t h e  v e r y  moment i n  t i m e  t h a t  t h o s e  p l e a d i n g s  a r e  c o n s i d e r e d  " f i l e d "  w i t h  

t h e  c o u r t .  



I .  

I 1  FLORIDA ADMINISTRATIVE CODE 

The Florida Department of Corrections (DOC) daily administrative 

functions are governed by the Florida Administrative Code (FAC) which explic- 

itly describes the duties, funct 

are to follow. All law library, 

cedures are spelled out in detai 

ons, and procedures the 

notarization, and legal 

in the FAC. Each DOC 

DOC staff members 

mail duties and pro- 

nstitution also is- 

sues its own Institutional Operating Procedures (IOP) which must be consistent 

to the superior and controlling FAC. Accordingly, the legal mail procedures 

are documented in two sets of rules. 

Union Correctiona Institution (UCI) IOP Rule number 90-4, Section 

90-4.3(D)(2) states in pertinent part: 

"Inmates in the general population must sign 
up for notary service with their housing area 
control room on the evening before the schedul- 
ed day of service. This schedule for service i s  
posted in the housing areas. The notary public 
will not accept any legal document until the in- 
mate indicates he is ready for i t  to be mailed 
or forwarded. Legal documents prepared for 
mailing will be given to the Notary Public for 
posting" 

The corresponding applicable FAC Rule number 33-3.005(8) states 

in pertinent part: 

"The Superintendent shall designate one or more 
employees who are Notaries Public to notarize 
legal material which inmates offer for notariz- 
ation. Each document presented by .an inmate for 



notarization and mailing which legally re- 
quires notarization shall be notarized and 
mailed immediately, subject to the follow- 
ing conditions: 

(a) The inmate shall submit the document 
to such an employee and the employee shall: 

(1) Either ascertain that the inmate can 
read and that he has read the document and 
understands the same; or in the alternative, 
shall read the document to the inmate and as- 
certain that he understands the contents. 

(2) Such employees shall not accept any 
document for notarization until the inmate 
indicates that he is ready for it to be marl- 
ed or forwarded. The employee is not required 
to notarize the inmate's file copy of the doc- 
m e n  t . '' 

In "_---&-------aaa-d Clifford v. State, 513 So.2d 772 (2nd.DCA 1987), the court did 

address the issue of prison mailing procedue as it relates to FAC, wherein 

the court stated: 

"We turn, therefore, to Clifford's argument 
that his right of review was frustrated by 
state action. He alleges thJt he had his 
documents notarized and that he withdrew the 
necessary funds for postage from his inmate 
account on May 19, 1987 'with the understand- 
ing that all documents would be mailed on 
this date. Rule 33-3.005(8) Florida Admin- 
istrative Code, requires that prisons furnish 
inmates with notaries public whenever the 
services of a notary are necessary for the 
preparation of legal documents, and that such 
documents are to be notarized and mailed 
'immediately.' 
have had three weekdays within which to FILE 
(not mail) the motion. It is his opinion 
that there still was, at this junct,ure, 'amp 
time' for the trial court to receive the 
pleadings. However, as a prison inmate he 
'loses all control o f  ... notarized documents 

As of May 19 Clifford would 

e 

I 



from this point onward 'd-ue to the insti- 
tution's policy of keeping those documents.' 

Prison personnel may fall within the 
class of state agents whose interference 
with the timely processing of an appeal can- 
not foreclose the defendant from having his 
con v i c t i on rev i ewed . 
303 So.2d 321 (Fla.1974); Dennis v. State 
231 So. 2d 230 ( F 1 a. 2nd. DCA"-~~~O~-."""--' 

, W _ a _ l _ k _ e _ r _ v , ~ ~ ~ ~ ~ - r ~ ~ h ~ ,  

Accordingly, the petitioner contends the above facts and auth- 

ority clearly demonstrate the duties, functions, and procedures that must 

be followed by DOC staff members relative to processing and handling pris- 

oners out-going legal mail which is destined for filing with the court. 

All out-going legal mail must be logged in to the out-going prison legal 

mail log book which w i l l  serve as probative ev dence as to the actual date 

the subject mail was turned over to prison off cials by the prisoner and 

subsequently came into the custody and control of prison officials whose 

mandated duty it is to "immediately" process the subject mail into the 

U . S .  Postal system. Thus, the FAC/DOC rules and procedures are in place 

to ensure any particular prisoner's claim of an out-going mailing date is, 

in fact, authentic. 



I 1 1  FLORIDA RULES OF COURT 

Federal Rules of Appellate Procedure, Rule 4(a)(1),28 U.S.C.A. 

explicitly addresses the question of the date prisoner's legal mail shall 

be deemed "filed" with the court. The above rule states, in pertinent 

part: !I. ."filed" at moment of delivery to prison 
authorities for forwarding to district court." 

However, the Florida Rules of Court, while provifiing for grace 

periods for mailing delays in numerous circumstances, do not expressly 

address the question o f  whether or not an indigent pro se prisoner's legal 

mail destined for the court is entitled to the same grace periods that many 

other categories of litigants enjoy, notwithstanding the fact that the 

indigent pro se prisoner is in a class which is at the greatest disadvan- 

tage insofar as ability to vrbduce and deliver timely pleadings to court. 

The following provisions for mailing delay grace periods as 

variously provided for by Florida Rules of Court in pertinent part as set 

forth as follows: (A) Florida Rules of Criminal Procedure, Rule 3.030(b): 

"service by mail shall be deemed complete upon mailing" 

( B )  Florida Rules of Criminal Procedure, Rule 3.070: 

"Whenever a party has the right or is required to do some 
act or take some proceedings within a prescribed period ..." 
"...by mail,3 days shall be added to the prescribed period." 

(C) Florida Rules of Appellate Procedure, Rule 9.420(c): 

t 

"service by mai 1 shall be complete upon mailing" 



( D )  Florida Rules of Appellate Procedure, Rule 9.420(d): 

"...by mail, five days shall be added to the prescribed 
per i od . I' 

c .  

Accordingly, the above Florida Rules of Court clearly show the 

judicial and legislative intent as well as the purpose and the spirit of 

the law in Florida as to a mere few days leeway grace period for all sorts 

of mailing delays is to afford ---a all litigants, much less  impoverished pro 

se prisoners, a fair and reasonable margin of time to accomodate the in- 

evitable mail delays which are beyond the control o f  all litigants. 



WHEREFORE, 

by law and fact, Petit 

to show this Honorable 

delay defaults, all of 

DOC inmates. That the 

as those of Federal pr 

remedy by judicial dec 
* 

by rationale stated hereinabove, amply supported 

oner contends he has demonstrated sufficient grounds 

Court that the subject question certified as one 

of great public importance should be determined by this court in the nega- 

tive. That substantive due process standards require resolution of the 

certified question in the petitioner's favor as illustrat.ed herein. That 

significant judicial economy will result in that massive congestion in the 

Florida Court system will be diminished by way of reducing duplicitous 

communications with courts and court clerks, quell the flood of motions 

for enlargements of time and other needless litigation caused by mailing 

which are consistently generated by Florida's 44,000 

court-bound mailing circumtstances are identical 

soners for which the nation's highest court provided 

sion and rules of court pro-mulgation. That an an- 

swer in favor of petitioner will be of immense benefit for Florida's 44,000 

DOC prisoners, DOC personnel and courthouse staff and will relieve admini- 

strative and financial burdens in the judicial and DOC systems of Florida. 

That a decision in favor of the petitioner will not prejudice any opposing 

party in meritorious litigation. As a perpetual remedy, petitioner contends 

this Honorable Court should incorporate a favorable decision herein with 

an amendment, at the instance of any justice, on the court's own motion, 

to the Florida Rules of Court -to correspond with the Federal Rules o f  Ap- 

pellate Procedure, Rule 4(a)(l) which is the federal remedy for the identical 



. 

question on the feder.al level. Finally, this petitioner asserts justice 

is not served if an indigent pro se prisoner with an unlawful life sentence 

can be forever precluded from relief due to a minor error, delay, or other 

motivation by a DOC employee, a mail handler, or a courthouse worker which 

causes a day's delay in affixing the court clerk's time-date stamp to his 

pleadings for relief, which is the state of the law in Florida today. 

Petitioner prays this Honorable Court will right that wrong 

with a favorable decision herein and remand this case to the lower court 

for consideration of the Petitioner's claims for relief. 

This pleading was prepared for the petitioner by Next Friend 

and fellow inmate, Bradford L. Edwards 103984 under the doctrine of ?$&-I-I- 

,.-__--a_--- son v. Averl, 393 U.S. 483, 89 S.Ct. 747 (1969). Accordingly, Petitioner 

seeks this Honorable Court's indulgence in viewing the pleadings with less 

It Is So Prayed. 

RESPECFULLY SUBMITTED BY: 

SWORN AND SUBSCRIBED TO BEFORE 
P.O. Box 221 - 67/1i3 4L ME on this&_'day of January, 1991. Raiford, Florida 32083 

Petitioner, In Proper Person 

NOP(RY PUBLIC 

Notsry Public, State of Rwidr 
Commission Expires Nov. 5, I993 
@en$,$ Thru Troy Fain . Inturbnce Inc. 
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S T A T E  OF FLORIDA 

s s  
C O U N T Y  OF U N I O N  

B E F O R E  M E  N O W ,  t h e  u n d e r s i g n e d  a u t h o r i t y  a p p e a r e d ,  

J A M E S  J .  H A A G ,  who b e i n g  f i r s t  d u l y  s w o r n ,  s a y s  t h a t  h e  i s  

t h e  a b o v e  P e t i t i o n e r  a n d  h e r e i n  M o v a n t ;  h e  h a s  n o 4  r e a d  t h i s  

p l e a d i n g  a n d  h a s  p e r s o n a l  k n o w l e d g e  o f  t h o s e  f a c t s  a n d  m a t t e r s  

h e r e i n  s e t  f o r t h ,  a n d  t h a t  e a c h  a n d  e v e r y  f a c t  a n d  m a t t e r  p l e d  

h e r e i n  i s  t r u e  a n d  c o r r e c t .  

F U R T H E R ,  A F F I A N T  S A I T H  NAUGHT. 

U n i o n  C o r r e c t  i onat'I n s t  i t u t  i o n  

P o s t  O f f i c e  B o x  2 2 1  

R a i f o r d ,  F l o r i d a  3 2 0 8 3  

P e t i t i o n e r ,  I n  P r o p e r  P e r s o n  

S W O R N  A N D  S U B S C R I B E D  B E F O R E  M E  

o f  J a n u a r y ,  1 9 9 1 .  



I HEREBY CERTIFY that a true and correct copy of the 

foregoing PETITIONER'S BRIEF ON THE MERITS has been furnished 

via United States Postal Service to: 

Office of Attorney General 
Robert A .  Butterworth 
T h e  Capitol 

* 

Tallahassee, Florida 3 2 3 9 9 - 1 0 5 0  

on this the-/&-_day o f  January, 1 9 9 1 .  
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-Union C o r r e c t i o n 3  Institution 
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Petitioner, I n  Proper Person 

SWORN AND SUBSCRIBED BEFORE ME 

this_- b L L d a y  - 4 2  o f  January, 1 9 9 1 .  
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M # M ~  M, state of Florida 
6gmflhLn frpires Nov. 5 ,  1993 
hRded Thr i l  troy l a i n .  Insurance Inc. 


